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BROWN  against  NICHOLS, 

Court  of  Appeals,  March  Term,  1870. 

ATTORNEY  AND   CLIENT.  —  UNAUTHORIZED    APPEAR- 
ANCE.— JUDGMENT. — ACTION  AGAINST  LUNATIC. — 
LIEN  OF  CREDITOR'S  SUIT.— ABATEMENT  AND 
REVIVOR.  —  POWER  OP   ATTORNEY.  — 
EFFECT  OF  PRINCIPAL'S  INSANITY. 

A  judgment  in  a  personal  action,  against  a  defendant  who  was  not 
served  with  process,  but  for  whom  an  unauthorized  attorney  ap- 
peared, must  be  regarded,  in  this  State,  as  binding  in  a  collateral 
action,  unless  some  good  reason  is  shown  for  not  seeking  relief  in 
the  original  action.* 

A  lunatic,  both  before  and  after  a  committee  has  been  appointed  over 
him,  may  be  sued,  and  judgment  entered  and  enforced  against  him 
as  if  he  were  sane,  unless  restrained  by  the  court  whose  ward  he  is. 

A  judgment  creditor,  by  his  creditor's  suit,  gets  a  lien  on  the  equitable 
interests  and  things  in  action  of  a  lunatic  debtor. 

The  lien  is  not  lost  by  the  death  of  the  debtor,  pending  the  suit,  and 
before  a  receiver  has  been  appointed,  but  continues  against  his  per- 
sonal representative,  and  the  suit  may  be  revived  to  enforce  it.  The 

*  The  justice  of  this  rule  questioned,  in  its  application  to  cases  where 
process  was  not  personally  served,  and  the  authorities  reviewed',, 
by  HASTEN,  Referee. 
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cases  of  Sylvester  v.  Reed,  3  Edw.  Ch.,  236,  and  Mathews  v.  Neilson, 
Id.,  346,  overruled. 

A  power  of  attorney  is  not  revoked  by  the  subsequent  insanity  of  the 
principal ;  and  the  transactions  of  the  agent  after  the  insanity  of  the 
principal,  and  before  inquisition,  with  persons  ignorant  of  the  insan- 
ity of  the  principal,  are  binding  upon  the  principal. 

Appeal  from  a  judgment. 

This  action  was  brought  by  John  Carter  Brown 
against  Aaron  D.  Patchin,  George  W.  Tifft  and  others, 
and  on  the  death  of  Patchin,  was  continued  against 
Asher  P.  Nichols,  as  administrator,  &c.  of  Aaron  D. 
Patchin,  deceased.  It  was  a  creditor's  action  to  en- 
force the  collection  of  the  judgment  against  Aaron  D. 
Patchin  for  ten  thousand  eight  hundred  and  eighty- 
seven  dollars  and  two  cents,  hereafter  mentioned.  It 
was  brought  in  the  supreme  court,  and  was  tried  before 
the  Honorable  Joseph.  Gf.  Hasten,  to  whom  the  action 
was  referred,  to  hear  and  determine  the  same,  who, 
after  hearing  the  proofs  and  allegations  of  the  respect- 
ive parties,  found  the  following  facts : 

This  action  was  commenced  on  December  9,  1862. 
Aaron  D.  Patchin  was  served  with  the  summons  herein 
on  December  10,  1862. 

On  December  22, 1862,  Isabella  Patchin,  the  wife  of 
said  Aaron  D.,  presented  to  the  superior  court  of  Buf- 
falo her  petition,  alleging  that  he  was  a  lunatic,  and 
praying  that  a  commission  issue  to  inquire  into  the 
alleged  fact ;  and  such  proceedings  were  thereupon  had 
that  he  was  adjudged  to  be  a  lunatic,  and  to  have  been 
a  lunatic  from  June  1,  1862  ;  and  on  January  24,  1863, 
Mrs.  Isabella  Patchin  was  appointed  the  committee  of 
Ms  person  and  estate. 

On  February  18,  1863,  Mrs.  Isabella  Patchin  was 
appointed  by  the  supreme  court  his  guardian  in  this 
action,  and  acted  as  such  until  his  death. 

On  April  27,  1863,  Mrs.  Patchin,  as  the  committee 
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of  his  person  and  estate,  was  made  a  party  defendant 
to  this  action. 

The  said  Aaron  D.  Patchin  died  on  July  27,  1864, 
intestate,  and  letters  of  administration  on  his  estate 
were  duly  issued  to  the  defendant  Asher  P.  Nichols. 

On  June  22,  1865,  this  action  was  revived,  by  an 
order  of  the  court,  against  Nichols,  as  such  adminis- 
trator, and  the  name  of  Mrs.  Patchin,  as  such  com- 
mittee, was  stricken  out  as  a  defendant  to  this  action. 

The  plaintiff  had  recovered  judgment  on  November 
9,  1861,  against  Mr.  Patchin,  in  an  action  commenced 
on  September  7,  1861,  by  him,  to  foreclose  a  mortgage 
given  to  him  by  Mr.  Patchin.  The  land  embraced  in 
the  mortgage  was  sold,  by  virtue  of  the  said  judg- 
ment, on  December  5,  1861,  and  a  judgment  for  de- 
ficiency, being  the  sum  of  ten  thousand  eight  hundred 
and  eighty-seven  dollars  and  two  cents,  was  docketed 
on  December  12, 1861.  An  execution  was  issued  to  col- 
lect such  deficiency,  and  returned  unsatisfied. 

On  the  sale  of  the  land  in  the  foreclosure  action,  the 
plaintiff  bid  off  the  same  for  the  sum  of  two  thousand 
dollars.  The  land  was,  at  the  time,  worth  the  sum  of 
seven  thousand  dollars,  and  the  plaintiff,  before  the 
commencement  of  this  action,  sold  the  premises  on 
credit  for  that  sum,  accompanied  with  a  loan  of  ten 
thousand  dollars,  payable  in  ten  years.  The  summons 
in  the  action  brought  by  the  plaintiff  to  foreclose  the 
mortgage,  was  never  served  upon  Mr.  Patchin. 

Solomon  G.  Haven,  a  responsible  attorney  of  this 
court,  appeared  for  the  said  Mr.  Patchin,  in  the  said 
action,  without  Ms  authority  or  knowledge.  Mr. 
Patchin,  at  that  time,  was  a  resident  of  the  city  of 
Buffalo,  but  was  then  absent  from  the  city.  William 
F.  Miller,  the  attorney  for  the  plaintiff  in  said  action, 
for  the  purpose  of  serving  the  summons  in  said  action 
upon  Mr.  Patchin,  inquired,  in  the  month  of  Septem- 
ber, 1861,  of  some  member  of  Mr.  Patchin' s  family,  for 
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Mm,  and  was  informed  that  he  was  then  sick  at  Clifton 
Springs,  and  that  they  did  not  want  him  to  be  annoyed 
by  the  service  of  process  upon  him,  and  that  Mr. 
Haven  would  appear  for  him. 

Mr.  Patchin  was  then  in  fact  at  Clifton  Springs,  in 
this  State,  for  the  benefit  of  his  health.  Mr.  Miller 
thereupon  called  upon  Mr.  Haven,  stated  to  him  what 
a  member  of  Mr.  Patchin' s  family  had  said  to  him,  and 
asked  Mr.  Haven  to  appear  for  Mr.  Patchin  in  the  said 
action,  and  handed  to  Mr.  Haven  a  written  notice  of 
appearance  to  sign.  Mr.  Haven  refused  to  do  so,  say- 
ing he  had  not  any  directions  to  appear  in  the  action. 
Mr.  Miller,  in  a  few  days  thereafter,  again  called  upon 
Mr.  Haven,  who  then  said  he  had  authority  to  appear, 
and  signed  the  notice  of  appearance,  left  with  him 
aforesaid,  and  gave  it  to  Mr.  Miller.  Mr.  Miller  acted 
in  good  faith.  Mr.  Haven  died  on  December  24,  1861. 
The  said  Aaron  D.  Patchin  had  not  any  defense  to  the 
said  action. 

Prior  to  the  commencement  of  the  action  to  fore- 
close the  mortgage,  the  Chautauqua  County  Bank  had 
recovered  and  docketed  a  judgment  against  the  said 
A.  D.  Patchin  for  twenty  thousand  and  eleven  dollars 
and  sixty-three  cents,  so  as  to  be  a  lien  on  the  mort- 
gaged lands. 

The  charter  of  the  bank  expired  January  1,  1860 
(which  fact  was  unknown  to  the  plaintiff  until  after 
said  sale),  and  the  effects  of  the  said  bank  vested  in  the 
directors  thereof,  as  trustees  of  the  creditors  and  stock- 
holders of  said  corporation.  The  directors  individually 
were  not  made  parties  to  the  said  action,  but  the  bank, 
in  its  corporate  name,  was  made  defendant  in  such 
action.  The  plaintiff,  after  he  bid  in  the  mortgaged 
premises,  and  received  a  deed  thereof,  in  March,  1861, 
commenced  an  action  in  the  supreme  court  against  the 
trustees  of  the  bank,  for  a  strict  foreclosure  of  the 
mortgage,  but  did  not  make  Mr.  Patchin  a  party 


JSTEW  SERIES:  VOL.  IX. 


Brown  v.  Nichols. 


thereto  ;  and  such,  proceedings  were  thereupon  had  that 
judgment  was;  on  May  3,  1862,  entered  in  the  action, 
requiring  the  trustees  to  redeem  the  mortgaged  prem- 
ises from  the  mortgage  in  thirty  days,  by  paying  the 
sum  of  twelve  thousand  seven  hundred  and  ninety- 
nine  dollars  and  twenty-six  cents,  being  the  amount  of , 
principal  and  interest  due  upon  the  mortgage,  or  be 
forever  barred  of  all  equity  of  redemption  therein. 
The  trustees  did  not  redeem. 

On  April  24,  1861,  Mr.  Patchin,  by  a  sealed  instru- 
ment dated  that  day,  appointed  his  son,  Thaddeus  D. 
Patchin,  his  general  attorney. 

Aaron  D.  Patchin,  being  largely  indebted  to  the 
Chautauqua  County  Bank,  pledged  to  them,  as  secu- 
rity, divers  stocks  and  things  in  action. 

On  July  16,  1862,  the  indebtedness  of  Aaron  D. 
Patchin  being  unpaid,  the  trustees  of  the  bank,  at  the 
request  and  with  the  assent  of  the  said  Aaron,  by  his 
attorney,  Thaddeus  D.  Patchin,  sold  at  private  sale, 
and  for  value,  and  delivered,  the  said  stocks  and 
things  in  action  to  the  defendant  George  "W.  Tiift. 

On  October  15,  1862,  Aaron  D.  Patchin,  by  his  said 
attorney,  Thaddeus  D.  Patchin,  for  value,  sold  to  the 
said  Tifft  divers  shares  of  the  capital  stock  of  the  Buf- 
falo, New  York  &  Erie  Railroad  Company,  and  other 
property. 

This  action,  after  the  appointment  of  the  committee 
of  the  estate  of  Mr.  Aaron  D.  Patchin,  was  prosecuted 
with  the  permission  of  the  superior  court  of  Buffalo. 

The  said  committee,  on  May  29,  1863,  brought  an 
action  in  the  said  superior  court  of  Buffalo  against  said 
Tifft  and  the  trustees  of  said  bank,  to  set  aside  the  sale 
by  the  trustees  of  the  stocks  and  things  in  action  to  - 
Tifft,  on  the  ground  that  it  was  made  privately  and 
without  the  consent  of  Aaron  D.  Patchin. 

On  June  19,  1863,  the  committee,  under  the  au- 
thority and  sanction  of  the  superior  court,  made  a  set- 
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tlement  with  Tifft  of  that  action  and  the  subject  matter 
thereof.  By  such  settlement  the  sale  was  ratified,  and 
Tifft  paid  to  the  committee  the  sum  of  thirty  thousand 
dollars,  and  covenanted  with  the  committee  that  if  the 
plaintiff  in  this  action  should  recover  final  judgment 
herein,  that  any  money  or  property  of  Aaron  D.  Pat- 
chin  must  be  applied  on  his  judgment,  that  he,  Tifft, 
would  satisfy  the  said  judgment  of  this  plaintiff  to  the 
extent  of  the  money  or  property  so  adjudged  to  be 
applicable. 

The  said  Aaron  D.  Patchin,  from  June  1,  1862,  to 
the  time  of  his  death,  was  insolvent  and  a  lunatic. 

At  the  commencement  of  this  action  Aaron  D.  Pat- 
chin  owned  eight  second  mortgage  bonds  of  the  Buf- 
falo, New  York  &  Erie  Railroad  Company,  amounting 
to  the  principal  sum  of  eight  thousand  dollars,  which 
bonds  have  come  to,  and  are  in  the  hands  of,  the  de- 
fendant Asher  P.  Nichols,  as  administrator  as  afore- 
said. The  interest  on  these  bonds  has  been,  from  time 
to  time,  collected  by,  and  paid  to,  said  Nichols,  as  such 
administrator,  to  November  1,  1868,  and  the  same  now 
remain  in  his  hands,  amounting  to  the  sum  of  two 
thousand  four  hundred  and  twenty-five  dollars  and 
seventy-three  cents. 

No  receiver  has  been  appointed  or  applied  for  in 
this  action. 

The  said  bonds  are  worth,  in  the  market,  eighty 
cents  on  the  dollar.  They,  and  said  interest  money  in 
the  hands  of  Nichols,  were  all  the  property  that  is 
reached  by  this  action. 

The  referee  decided,  as  matter  of  law, 

That  the  judgment  recovered  by  the  plaintiff  against 
the  said  Aaron  D.  Patchin,  as  aforesaid,  is  valid  and 
binding. 

The  difference  between  the  actual  value  of  the  mort- 
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gaged  premises  and  the  price  they  brought  at  the  ju- 
dicial sale  of  them,  cannot  be  allowed  in  this  action. 

Nor,  from  the  amount  of  the  property  reached  in 
this  action,  is  the  question  material. 

That  the  plaintiff,  by  the  commencement  of  this 
action,  obtained  a  lien  upon  the  said  eight  bonds  in  the 
hands  of  the  said  defendant  Nichols,  as  aforesaid. 

That  such  lien  has  not  been  divested,  and  the  said 
bonds  and  money  are  in  his  hands  subject  to  such  lien. 

That  judgment  must  be  entered  in  favor  of  the 
plaintiff  against  the  defendant  Nichols,  as  adminis- 
trator as  aforesaid,  establishing  the  plaintiff's  lien  upon 
said  bonds  and  interest  money  in  the  hands  of  the  said 
Nichols,  and  directing  that  the  same  be  applied  towards 
the  payment  of  the  said  judgment  of  the  plaintiff 
against  the  said  Aaron  D.  Patchin,  and  that  a  receiver 
be  appointed. 

The  defendant  A.  P.  Nichols,  administrator,  &c., 
excepted  to  the  several  rulings  of  law  made  by  the 
referee. 

A.  P.  Laning,  for  the  plaintiff 

A.  P.  Nichols',  in  person. 

J.  Ganson,  for  defendant  Tifft. 

W.  DorsTieimer,  for  trustees  of  Chautauqua  County 
Bank. 

HASTEN,  Referee,  delivered  the  following  opinion : — 
I  am  satisfied  with  the  law  in  this  State,  as  declared  by 
the  courts,  in  the  cases  where  an  unauthorized  attorney 
appears,  for  a  party  who  has  been  duly  served  with 
process  in  the  action.  In  such  cases  there  is  no  ques- 
tion in  respect  to  the  jurisdiction  of  the  court  over  the 
person.  The  court,  having  jurisdiction  of  the  subject 
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matter,  obtained,  by  the  service  of  its  process,  jurisdic- 
tion of  the  person.  It  has  then  that  complete  juris- 
diction essential  to  the  validity  of  its  judgment  in  per- 
5  sonal  actions,  to  wit :  jurisdiction  of  the  person  and  of 
the  subject  matter  of  the  action. 

But  I  am  unable  to  appreciate  either  the  logic  of  the 
argument,  or  the  necessity  to  "the  scheme  and  plan  of 
the  administration  of  justice,"  by  which  it  is  estab- 
lished that  a  person  who  has  not  been  served  with  pro- 
cess, or  notified  in  the  manner  prescribed  by  law  to 
appear  in  the  action,  can,  by  a  judgment  therein,  be 
deprived  of  his  property,  because  an  unauthorized  at- 
torney at  law  appeared  in  the  action  for  him. 

On  the  contrary,  the  proposition  is,  to  my  mind, 
monstrous.  It  violates  the  first  principles  of  natural 
justice.  It  conflicts  with  the  fundamental  principle, 
that  "no  person  shall  be  deprived  of  life,  liberty  or 
property,  without  due  process  of  law."  Instead  of 
being  "a  rule  important  to  the  safe  administration 
of  justice,"  it  seems  to  me  to  be  dangerous  and  per- 
nicious. 

There  are  decisions  in  the  English  courts  holding 
that  a  defendant  who  had,  no  notice, of  the  action,  but 
for  whom  an  unauthorized  attorney  at  law  appeared,  is 
bound  by  the  judgment  therein,  but  the  rule  has  been 
exploded  there  (Robson  v.  Eaton,  1  T.  JR.,  62  ;  Bayley 
v.  Buckland,  1 M.  H.  &  G.  Exch.,  1). 

It  would  seem  that  the  supreme  court  of  the  United 
States  regards  a  judgment  rendered  under  such  circum- 
stances void.  In  Osborn  v.  Bank  of  the  United  States, 

9  Wheat.,  738,  741,  752,  Chief  Justice  MARSHALL  said : 
"Natural   persons   may  appear  in  court,   either  by 
themselves  or  by  their  attorney.    But  no  man  has  a 
right  to  appear  as  the  attorney  of  another  man  without 
the  authority  of  that  other.     In  ordinary  cases  the  au- 
thority must  be  produced.     The  case  of  an  attorney  at 
law,  an  attorney  for  the  purpose  of  representing  an- 
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other  in  court,  and  prosecuting  or  defending  a  suit  in 
his  name,  is  somewhat  different.  The  power  must  in- 
deed exist,  but  its  production  has  not  been  considered 
indispensable." 

In  Shelton  «.  Tiffin,  6  How.  U-  &,  163,  186,  a  judg- 
ment came  under  consideration,  which  had  been  ren- 
dered against  a  defendant  who  had  not  been  served 
with  process,  but  for  whom  an  attorney  had  appeared 
without  authority.  The  court  said  :  "He  (the  defend- 
ant in  the  judgment)  is  not  bound  by  the  proceedings, 
and  there  is  no  other  principle  which  can  afford  him 
ample  protection.  The  judgment,  therefore,  against 
him  must  be 'considered  a  nullity,  and  consequently 
did  not  authorize  the  seizure  and  sale  of  his  property." 

By  the  Constitution  of  the  United  States,  "  full  faith 
and  credit"  are  to  be  given  in  each  State  to  the  public 
acts,  records  and  judicial  proceedings  of  every  other 
State  ;  and  Congress  is  authorized  to  provide  the  man- 
ner in  which  such  acts,  &c.  shall  be  proved,  and  the 
effect  thereof.  Congress  in  1790  enacted  that  such 
records  and  judicial  proceedings  shall  have  "such  faith 
and  credit  given  to  them  in  every  court  within  the 
United  States,  as  they  have  by  law  or  usage  in  the 
courts  of  the  State  from  which  the  said  records  shall  be 
taken." 

The  obvious  effect  of  these  provisions  is  to  cause 
judgments  recovered  in  one  State  to  be  regarded  in 
every  other  much  in  the  same  light  as  domestic  judg- 
ments. 

In  both  the  Federal  and  State  courts  it  is  settled, 
that  in  an  action  in  one  State  upon  a  judgment  ren- 
dered by  a  court  of  another  State,  the  defendant  in  the 
judgment  may  assail  the  jurisdiction  of  the  court 
which  rendered  the  judgment,  by  showing  that  he  was 
not  served  with  process,  and  that  the  attorney  at  law 
who  entered  an  appearance  for  him  had  no  authority  to 
do  so ;  and  that  this  being  shown,  the  judgment  is  a 
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nullity,  and  entitled  to  no  faith  or  credit  (See  the 
masterly  opinion  of  Judge  MAKCY,  in  Starbuck  v.  Mur- 
ray, 5  Wend.,  148). 

The  question  of  jurisdiction  is  always  open  to  in- 
quiry, and  to  my  mind  the  reasoning  in  the  case  of 
Starbuck  v.  Murray  is  equally  as  applicable  to 
a  domestic  judgment  as  to  a  judgment  rendered  by  a 
court  of  a  sister  State.  A  judgment  recovered  upon  a 
substituted  service  of  process  upon  the  defendant, 
authorized  by  the  statutes  of  the  State  in  which  the 
judgment  was  rendered,  might  be  regarded  as  a  valid 
personal  judgment  in  such  State,  while  it  would  receive 
no  faith  nor  credit  in  another  State. 

But  that  is  not  the  question  under  consideration. 
The  manner  in  which  the  courts  of  this  State  can  obtain 
jurisdiction  of  the  person,  is  prescribed  by  statute ; 
and  it  is  enacted,  that  "a  voluntary  appearance  of  a 
defendant  is  equivalent  to  personal  service  of  the  sum- 
mons upon  him"  (Code,  §  139).  An  unauthorized 
appearance  is  not  a  voluntary  one. 

By  the  common  law,  actions  could  only  be  prose- 
cuted and  defended  by  the  plaintiff  and  defendant  in 
person. 

The  right  to  appear  by  attorney  was  given  by  stat- 
ute, which  required  the  attorney  to  file  his  warrant 
of  attorney  with  the  clerk  or  other  proper  officer  of  the 
court. 

The  first  act  in  this  State,  on  the 'subject,  was  passed 
February  20,  1787  (1  K.  &  JR.,  Revised  Laws,  356). 
Section  1  of  that  act  authorized  persons  to  appear  and 
prosecute  and  defend  by  attornery.  Section  2  provided 
that  the  warrant  of  attorney  should  be  taken  before 
some  court  or  judge,  &c.  Section  8  required  the  attor- 
ney, who  appeared  for  the  plaintiff,  to  file  his  warrant 
of  attorney  at  the  same  term  at  which  he  declares,  and 
the  attorney  for  the  defendant  to  file  his  warrant  the 
same  term  he  appears  ;  and  it;  made  the  attorney  who 
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neglected  to  file  his  warrant  of  attorney  pursuant  to  the 
requirements  of  the  act,  liable  to  a  fine,  "and  also  to 
make  satisfaction  to  the  party  aggrieved." 

This  act  was  substantially  re-enacted  in  the  revision 
of  1813  (1  R&o.  Stat.,  416).  In  the  revision  of  1830,  it 
was  enacted  that  "  it  shall  not  be  necessary  to  file  any 
warrant  of  attorney "  (2  Rev.  Stat.,  351).  The  reason 
assigned  by  the  revisers  for  the  change  is,  that  "a 
warrant  of  attorney  is  never  filed  in  practice." 

SELLOJST,  in  his  Practice,  says:  " Originally  there 
was  a  regular  formal  method  of  appointing  an  attorney, 
which  indeed  ought  still  to  be  observed.  The  warrant 
unquestionably  answered  many  good  purposes.  To 
the  court,  it  was  evidence  of  the  authority  of  the  attor- 
ney employed.  To  the  attorney  it  was  a  voucher  of  his 
appointment,  and  of  itself,  a  retainer  by  his  client.  To 
the  subject  in  general,  it  was  a  beneficial  check  to  the 
bringing  or  carrying  on  of  suits  in  persons'  names, 
without  their  privity  or  consent.  The  practice,  however, 
not  only  of  filing,  but  even  of  taking  these  warrants  of 
attorney,  is  at  this  day,  for  the  most  part,  disused. 
But,  perhaps  it  might  be  better  and  safer,  if  the  old 
practice,  in  this  respect,  was  more  strictly  adhered  to, 
and  greater  caution  used  by  attorneys  (Robson  v. 
Eaton,  IT.  H.,  62.) 

This  shows  that  an  innocent  attorney  may  suffer,  and 
also  the  necessity  of  caution  on  the  part  of  the  defendant 
himself ;  and  that  it  is  always  advisable  to  be  satisfied 
that  the  action  is  in  fact  brought  at  the  instance  of  the 
real  plaintiff.  If  the  attorney  had  not  been  a  respon- 
sible person,  the  defendant,  Eaton,  must  have  sub- 
mitted to  the  loss."  The  case  of  Robson  v.  Eaton  was 
thus  :  One  Davis  went  with  a  forged  power  of  attorney 
to  an  attorney  at  law,  and  commissioned  him  to  bring 
an  action  in  favor  of  Robson  against  Eaton.  The  at- 
torney accordingly  did  so,  and  the  defendant  paid  into 
court  a  certain  sum  of  money,  which  the  said  attorney 
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at  law  took  out  of  court  and  paid  to  the  said  Davis. 
After  which  this  action  was  brought  by  the  plaintiff 
himself  against  Eaton,  for  the  original  debt.  Lord 
MANSFIELD,  Ch.  J.  :  "There  can  be  no  doubt  upon 
this  case.  The  attorney  who  trusted  to  the  warrant  of 
attorney,  is  liable ;  and  Davis,  who  committed  the 
forgery,  is  liable  to  him.  The  record  amounts  to  no 
more  than  this  :  that  the  attorney  comes  to  prosecute 
the  said  suit  in  the  plaintiff's  name.  It  does  not  state 
the.  authority  given  him  by  the  plaintiff  for  so  doing. 
Judgment  for  the  plaintiff." 

But  it  is  useless,  perhaps  more  than  useless,  for  me, 
in  'my  humble  position,  to  discuss  this  question.  I 
shall  therefore  only  refer  to  the  able  article  upon  the 
subject  in  the  May  number  of  the,  American  Law  Reg- 
ister for  the  year  1866. 

I  am  of  the  opinion  that  it  is  settled  by  decisions  in 
this  State,  that  a  judgment  rendered  against  a  defend- 
ant, who  was  not  served  with  process,  but  for  whom  an 
unauthorized  attorney  at  law  appeared,  is  valid  ;  that 
it  cannot  be  impeached  collaterally ;  and  only  directly, 
by  showing  that  there  is  a  defense  which  could  have 
been  interposed  if  the  defendant  had  had  notice  of  the 
action  (Denton  «.  Noyes,  6  Johns.,  296 ;  Hamilton  v. 
Wright,  37^.  y.,  502). 

It  certainly  must  be  a  poor  satisfaction  for  one 
whose  rights  have  been  affected,  to  know  that  the  at- 
torney who  appeared  for  -him  without  authority,  is  an 
officer  of  the  court,  and  a  member  of  an  honorable, 
though  now  somewhat  numerous,  profession  ;  and  that 
he  may  engage  in  a  difficult  action  one  whose  business 
is  the  law. 

The  objection  to  the  validity  of  the  judgment  for  the 
deficiency,  and  the  claim  that  the  plaintiff  should  ac- 
count for  or  deduct  from  his  judgment  the  difference 
between  the  actual  value  of  the  lands  and  the  price  at 
which  they  were  struck  off  to  the  plaintiff  at  the  ju- 
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djcial  sale,  were  first  made  by  the  answer  put  in  by  the 
defendant  Nichols,  after  this  action  was  revived  against 
him,  as  the  administrator  of  Patchin.  They  were  not 
raised  by  the  answer  of  Patchin  or  of  his  committee. 
When  an  attorney  puts  in  an  appearance  for  a  person 
without  authority,  the  objection  should  be  taken  upon 
the  first  opportunity,  or  the  appearance  may  be  con- 
sidered as  acquiesced  in,  and  the  act  of  the  attorney 
ratified. 

The  sale  was  on  December  5,  1861,  and  this  action 
was  revived  against  the  defendant,  Nichols,  on  June 
22,  1865.  It  is  not  alleged  that  there  was  any  fraud,  or 
that  the  sale  was  not  openly  and  fairly  conducted.  It 
took  place  six  months  before  Patchin  became  a  lunatic. 
The  Chautauqua  County  Bank  was  made  a  party  defen- 
dant in  its  corporate  name,  the  name  in  which  the  judg- 
ment was  recovered,  instead  of  that  of  the  trustees  who 
had  succeeded  to  its  rights.  It  is  not  alleged  or  shown 
that  this  in  any  degree  affected  the  sale.  In  the  action 
for  strict  foreclosure  against  the  trustees,  it  is  stated  that 
the  dissolution  of  the  bank,  and  the  fact  that  trustees 
had  succeeded  to  its  rights,  were  not  known  toplaintiff 
until  after  the  sale.  The  right  then  to  make  the  plain- 
tiff account  for,  or  allow  the  difference  between  his  bid 
and  the  value  of  the  land,  which  is  in  effect  opening 
the  sale,  rests  upon  the  fact  that  there  was  a  difference. 
I  think  the'  right  does  not  exist.  From  the  amount  of 
property  reached,  it  is  not  material  in  this  action. 

I  am.  of  the  opinion  that  the  power  of  attorney  from 
Aaron  D.  Patchin  to  Thaddeus  D.  Patchin,  conferred 
upon  the  latter  authority  to  make  the  sale  of  the  629/^ 
shares  of  the  capital  stock  of  the  Buffalo,  New  York  & 
Erie  Railroad  Company,  &c.,  to  George  W.  Tifft ;  and 
that  that  sale  is  valid. 

I  am  also  of  the  opinion  that,  by  virtue  of  that 
power  of  attorney,  Thaddeus  D.  Patchin  had  authority 
to  consent  to  the  sale  made  by  the  trustees  of  the 
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Chautauqua  County  Bank  to  George  W.  Tifffc  of  the 
securities  pledged  to  said  bank,  and  that  the  sale  is 
valid. 

At  the  time  of  these  transactions  Aaron  D.  Patchin 
was  a  lunatic,  and  if  they  had  been  made  with  him 
personally,  it  is  possible  that  they  would  have  been 
voidable,  if  not  void.  But  the  power  of  attorney  was 
not  revoked  by  that  fact ;  no  inquisition  had  then  been 
found,  and  it  does  not  appear  that  Tifft  or  the  trustees 
of  the  bank  were  cognizant  of  Patchin' s  lunacy  (2  Kent 
Com.,  645,  and  notes). 

The  complaint  in  the  action  brought  by  the  commit- 
tee of  Mr.  Patchin  against  Tifft  and  others  to  set  aside 
the  sale  to  him  by  the  trustees  of  the  bank  of  the  se- 
curities pledged  to  the  bank,  puts  the  invalidity  of  the 
sale  on  the  ground  that  it  was  made  privately  and 
without  the  knowledge  and  consent  of  Aaron  D. 
Patchin.  Upon  the  proofs  in  this  case,  and  the  con- 
struction I  have  given  to  the  power  of  attorney,  that 
action  could  not  have  been  successfully  maintained, 
and  hence  the  plaintiff  has  no  claim  to  the  money  paid 
by  Tifft  to  the  committee,  upon  the  settlement  of  that 
suit. 

Actions  may  be  maintained  by  and  against  a  luna- 
tic ;  if  a  lunatic  sue,  it  is  said  that  he  must  appear  in 
person  ;  and  any  one  who  prays  to  be  admitted  as  his 
friend,  may  sue  for  him ;  so  if  an  action  be  brought 
against  him,  he  must  appear  in  proper  person  ;  and 
any  one  who  can  make  a  better  defense  shall  be  ad- 
mitted to  defend  for  him  ;  if  he  pleads  by  attorney,  and 
the  parties  proceed  to  trial,  the  verdict  and  judgment 
will  bind  him.  He  may  be  arrested  on  civil  process, 
and  will  not  be  discharged  on  common  bail  (Shelf,  on 
Lunatics,  395 ;  Miff.  Pi.,  29-103 ;  Steele  v.  Allen,  2 
Bos.  &  P.,  362  ;  Kennett  v.  Norman,  2  Durnf.  &  E., 
390  ;  Nutt  v.  Bonny,  4  Id.,  121 ;  Faulkner  v.  McClure, 
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18  Johns.,  400  ;  Bush  v.  Pettibone,  4  N.  T.  [4  Comst.~\, 
300). 

Even  after  a  committee  has  been  appointed  the  luna- 
tic may  be  sued,  and  the  action  prosecuted  to  judg- 
ment, and  his  property  levied  upon  and  sold  by  virtue 
of  an  execution  upon  such  judgment. 

The  estate  of  the  lunatic  does  not  pass  to  or  vest  in 
the  committee,  but  remains  in  him.  The  committee  is 
but  his  bailiff  or  servant,  acting  under  the  direction  of 
the  court,  by  which  the  committee  was  appointed. 
Such  court  can  restrain  all  persons  from  suing  its  ward 
or  from  meddling  with  his  property,  and  punish  con- 
tempt of  its  orders.  But  unless  thus  prevented  any 
person  may  enforce,  by  action,  his  rights  against  a 
lunatic  the  same  as  if  he  were  sane.  A  plea  that  a 
committee  had  been  appointed  would  be  bad  (Sternberg 
•».  Schoolcraft,  2  Barb.,  153 ;  Cuppers  v.  Calvin,  4 
Id.,  424). 

This  action  was  commenced  before  the  commission 
to  inquire  into  the  state  of  Mr.  Patchin's  mind  was 
issued ;  indeed,  before  the  application  was  made  to  the 
court  for  it.  By  the  inquisition  it  was  found  th*at  Mr. 
Patchin  was  a  lunatic  prior  to  the  commencement  of 
this  action,  and  the  court  out  of  which  the  commission 
issued,  could  probably  have  enjoined  all  further  pro- 
ceedings in  the  action,  and  thus  have  overreached  it ; 
or  it  could  allow  the  action  to  proceed.  It  does  not 
appear  that  the  court  interfered  with  the  prosecution 
of  the  action.  Indeed,  it  appears  that  it  allowed  it  to 
proceed.  The  committee  was  appointed  the  guardian 
in  this  action  of  the  lunatic,  and  acted  as  such  until  his 
death.  It  must  be  presumed  that  the  committee  did  so 
with  the  saction  of  the  court,  whose  officer  she  was. 

The  settlement  made,  under  the  sanction  of  the 
court,  by  the  committee  with  Tifft,  of  the  action  brought 
by  the  committee  against  Tifft  and  others,  contemplates 
the  prosecution  of  this  action  to  judgment.  One  of  the 
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provisions  of  that  settlement  is,  that  Tifft  is  to  covenant 
with  Patchin  and  his  committee,  that  if  the  plaintiff 
should  recover  final  judgment  in  this  action,  that  any 
money  or  property  of  Patchin' s  must  be  applied  upon 
his  judgment ;  that  he,  Tifft,  would  satisfy  the  judg- 
ment to  the  extent  of  the  money  or  property  so  adjudged 
to  be  applicable.  Upon  the  death  of  the  lunatic  the 
power  of  the  committee  ceased,  and  his  real  estate  went 
to  his  heirs,  and  his  personal  estate  to  his  personal 
representative  in  the  same  manner  as  if  he  were  of  sound 
mind  (2  Mev.  Stat.,  55). 

I  do  not  see  how  the  commission  of  lunacy  now 
affects  this  case.  This  suit  was  commenced  before  the 
commission  was  issued ;  its  prosecution  was  not  inter- 
fered with,  but  on  the  contrary,  was  sanctioned  by  the 
court  out  of  which  the  commission  issued,  and  it 
was  pending  and  undetermined  when  the  commission 
ended. 

It  seems  to  me  that  the  case  must  now  be  considered 
and  determined  as  if  no  commission  of  lunacy  had  ever 
issued^  and,  as  if  Mr.  Patchin  was  of  sound  mind  at 
the  time  of  the  commencement  of  this  action,  and  at  the 
time  of  his  death.  Is  the  plaintiff  or  the  administrator 
of  Mr.  Patchin  entitled  to  the  choses  in  action  and  equi- 
table interest,  which  Patchin  had  at  the  time  he  was 
served  with  process  in  this  action  ?  The  inquiry  is 
important  to  the  plainttff  in  a  pecuniary  point  of  view, 
and  involves  an  important  principle. 

I  find  two  cases  upon  the  point  decided  by  the  vice- 
chancellor  of  the  first  circuit ;  one  of  which,  it  is  said, 
was  affirmed  by  the  chancellor  on  appeal.  They  sus- 
tain the  claim  of  the  administrator  (Sylvester  v.  Reed, 
ZEdw.  Ch.,  236;  Mathewsfl.  Neilson,  3  Id.,  346). 

It  is  possible,  that  as  a  referee,  I  should  follow  those 
decisions  without  questioning  them.  They  are  unsatis- 
factory to  me.  My  decision  upon  this  point,  be  it  what 
it  may,  will  be  brought  under  review  by  the  court 
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whose  officer  I  am.  If  I  follow  those  decisions,  and 
the  court  upon  review  should  overrule  them,  a  new 
trial  will  be  necessary.  If  I  do  not  follow  them,  and 
the  court  upon  review  should  sustain  them,  it  will  put 
an  end  to  this  suit.  I  have  therefore  determined  to 
dispose  of  the  question  according  to  what  I  believe  the 
law  to  be.  I  am  encouraged  to  this  course  by  the  fact 
that  this  court  has,  contrary  to  those  decisions,  revived 
this  action  against  the  administrator  of  Patchin.  The 
plaintiff,  by  the  commencement  of  this  action,  acquired 
an  equitable  lien  upon  the  equitable  interest  and 
things  in  action^  which  the  debtor  had  at  the  com- 
mencement of  the  action. 

The  action,  in  the  language  of  some  of  the  judges, 
is  "an  attachment  of  property  which  cannot  be  levied 
on  at  law."  It  is  an  equitable  execution  upon  the 
judgment  against  the  equitable  interests  and  choses  in 
action  of  the  judgment  debtor,  and  is  a  lien  thereon 
from  the  time  of  its  commencement. 

The  authorities  are  carefully  collected  and  analyzed 
in  Storm  v.  Waddell  (2  Sandf.  CJi.,  494,  510),  and  es- 
tablish the  lien  (see,  also,  Clark  v.  Hist,  3  McLean, 
494 ;  Dormer  fl.  Brachette,  21  Vt.,  599,  635 ;  Peck  v. 
Jenness,  7  How.  U.  &,  612,  620). 

In  the  cases  in  Edw.  C%.,  it  is  conceded  that  an  ex- 
ecution creditor  acquires  by  his  suit  an  equitable  lien 
on  the  property  of  the  debtor.  The  learned  vice-chan- 
cellor, after  making  this  concession,  says:  "But  this 
lien  ought  not  to  be  permitted  to  interfere  with  the 
legal  rights  of  others,  where  they  happen  to  come  in 
conflict.  If  it  were  a  lien  in  law,  and  the  property  in 
the  possession,  under  such  lien,  then  I  admit  that  the 
personal  representatives  of  the  deceased  debtor  would 
take  subject  to  such  lien,  and  the  creditor  having  the 
lien  would  be  entitled  to  it,  despite  the  statute.  So  if 
a  receiver  has  been  appointed,  and  has  obtained  pos- 
session of  the  property  of  the  debtor  before  his  death." 

N.8.— IX.— 2 
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The  vice-chancellor  cites  2  Itev.  Stat.,  87,  §  27. 

Now  that  section,  and  the  article  in  which  it  ia 
found,  in  no  way  declare  what  are  assets  in  the  hands 
of  an  administrator.  The  section  referred  to,  merely 
prescribes  the  order,  in  which  the  administrator  is  to 
pay  the  debts  of  the  deceased. 

The  question  before  the  vice-chancellor  was,  and 
before  me  is,  what  are  assets  in  the  hands  of  the  admin- 
istrator ?  and  not,  how  is  he  to  distribute  them  ? 

The  administrator  stands  in  the  place  of  his  intes- 
tate, and  takes  his  property  subject  to  all  legal  and 
equitable  liens  and  charges  thereon.  The  adminis- 
trator, as  the  representative  of  the  creditors  of  his  intes- 
tate, may  assail  the  dispositions  made  by  his  intestate 
of  his  property,  in  fraud  of  his  creditors,  with  this  ex- 
ception— he  succeeds  only  to  the  rights  of  his  intestate. 
Again :  It  is  a  well  settled  principle  in  our  jurispru- 
dence, that  a  prior  equitable  right  or  lien  prevails  over 
a  subsequent  legal  right.  The  exception  is  when  the 
subsequent  legal  right  is  asserted  by  a  bona  fide  pur- 
chaser. 

The  principle  has  been  established  in  different 
classes  of  cases.  A  familiar  class  is  that  of  the  vendor 
of  lands,  enforcing  his  equitable  lien  for  the  unpaid 
purchase  money. 

An  assignee  of  a  chose  in  action,  after  creditor's  suit 
against  the  assignor,  takes  subject  to  the  lien  of  the 
suit  (Utica  Ins.  Co.  v.  Powers,  3  Paige,  365).  Again  : 
Possession  is  not  essential  to  the  validity  of  the  lien  ac- 
quired by  the  commencement  of  a  creditor's  suit. 

In  Peck  •».  Jenness  (supra),  Judge  GEIEE,  in  de- 
livering the  opinion  of  the  court,  said:  "At  common 
law  there  can  be  no  lien  without  possession.  It  is  there 
defined  (Hammond  v.  Barclay,  2  East,  235),  a  right  in 
one  man  to  retain  a  thing  in  his  possession,  belonging  to 
another,  until  certain  demands  of  him,  the  person  in  the 
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possession,  are  satisfied.  In  maritime  law,  liens  exist 
independently  of  possession,  either  actual  or  construc- 
tive. In  courts  of  equity  the  term,  lien,  is  used  as 
synonymous  with  a  charge  or  incumbrance  upon  a 
thing,  where  there  is  neither  jus  in  re,  nor  ad  rem,  nor 
possession  of  the  thing.  Hence  a  judgment,  which  by 
virtue  of  the  statute  of  Westminster,  2nd  (commonly 
called  elegit),  is  a  charge  upon  the  lands  of  a  debtor,  is 
called  in  the  courts  of  equity  in  England,  and  in  the 
courts  of  law  of  many  of  these  States,  a  lien ;  and 
executions  which  bind  the  personal  property  of  the 
debtor,  after  their  delivery  to  the  sheriff,  are  termed 
liens,  both  before  and  after  the  property  is  seized  and 
taken  into  custody  of  the  law  by  its  officers." 

An  execution  (except  as  against  a  bona  fide  pur- 
chaser) is  a  lien  upon  the  property  of  the  debtor  from 
its  delivery  to  the  sheriff  (2  Rev.  8tat.,  366,  §§  13-17 ; 
Ray?;.  Birdseye,  5  Den.,  619). 

To  preserve  this  lien,  the  sheriff  must  make  his  levy 
before  the  return  day  of  the  execution. 

If  the  debtor  should  die  after  the  delivery  of  an  exe- 
cution against  his  property  to  the  sheriff,  and  before 
actual  levy  of  it,  I  do  not  suppose  it  would  be  seriously 
contended  that  the  lien  of  the  execution  was  lost,  and 
that  the  sheriff  could  not  after  the  death  of  the  debtor, 
and  before  the  return  day  of  the  execution,  make  his 
levy,  but  that  the  property  was  transmitted  to  the 
administrator,  discharged  of  the  lien. 

In  Savage  v.  Best  (3  How.  U.  8.,  Ill),  it  was  ruled 
that  an  act  of  bankruptcy,  by  the  execution  debtor 
after  the  delivery  of  the  execution  to  the  sheriff,  but 
before  the  levy  of  it,  did  not  defeat  the  lien  of  the  exe- 
cution, and  that  the  assignee  in  bankruptcy  took  sub- 
ject to  the  lien. 

Where  the  choses  in  action  of  the  defendant  were 
attached  by  virtue  of  the  provisional  remedy  of  attach- 
ment under  our  code  of  procedure,  but  no  possession 
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of  them  taken,  and  afterwards,  and  before  judgment, 
the  defendant  died,  it  was  held  that  the  lien  of 
the  attachment  was  not  lost,  and  that  the  administrator 
took  subject  to  the  lien  (Thacher  v.  Bancroft,  15  Abb. 
Pr.,  243). 

I  think  the  cases  in  Edwards'  Chancery  Reports 
did  not  meet  the  approval  of  Vice-Chancellor  SAND- 
FORD  (Storm  v.  Waddell,  supra,  517).  They  were 
decided  before  the  bankrupt  act  of  1841.  That  act 
brought  liens  of  every  description,  including  liens  by 
creditors'  bills  under  the  consideration  of  the  Federal 
and  State  courts,  and  the  nature  and  effect  of  liens  have 
been  defined  and  established  by  them.  The  right, 
which  the  plaintiff  secured,  by  his  diligence,  to  the 
equitable  interests  and  things  in  action  of  his  judgment 
debtor,  did  not  abate  and  was  not  lost  by  the  death  of 
the  debtor.  The  choses  in  action  and  equitable  inter- 
ests which  Mr.  Patchin  had  at  the  time  of  the  com- 
mencement of  this  action,  are  assets  in  the  hands 
of  his  administrator,  subject  to  the  plaintiff's  lien 
upon  them. 

I  cannot  in  this  action  determine  the  rights  between 
the  administrator  of  Patchin  and  Tifft,  under  the  agree- 
ment of  Tifft,  of  June  19,  1863,  to  satisfy  the  plaintiff's 
judgment  to  the  extent  of  the  property  which  should 
be  adjudged  in  this  action  to  be  applicable  upon  it.  I 
know  of  no  principle  that  would  authorize  it,  and  there 
is  nothing  in  the  pleadings  presenting  the  question. 

There  must  be  judgment  for  the  plaintiff  against  the 
defendant  Nichols,  as  administrator,  establishing  the 
plaintiff' s  lien  upon  the  equitable  interests  and  things 
in  action  of  Patchin,  at  the  time  of  the  commencement 
of  this  action,  and  that  a  receiver  be  appointed.  There 
must  be  judgment  for  all  of  the  other  defendants,  with- 
out prejudice  to  the  defendant  Nichols,  administrator,  to 
sue  defendant  Tifft,  upon  the  agreement  of  June 
19,  1863. 
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All  the  parties  to  have  costs  out  of  the  fund. 

From  the  judgment  entered  upon  the  report  of  the 
referee,  the  defendant  Asher  P.  Nichols,  as  administra- 
tor of,  &c.  appealed  to  the  general  term  of  the  supreme 
court,  where  the  judgment  as  to  the  defendant  Nichols, 
administrator,  &c.,  was  in  September,  1869,  reversed, 
and  a  new  trial  ordered. 

The  case  was  argued  in  the  supreme  court  by 
A.  P.  Laning,  for  respondent. 
John  Ganson,  for  appellant. 

LAMONT,  J.,  delivered  the  opinion  of  the  court.* — 
The  only  appellant  in  this  case  is  the  administrator  of 
Aaron  D.  Patchin,  deceased,  and  the  only  questions 
before  this  court  for  review  arise  upon  conclusions  of 
law  from  facts  found  by  the  referee,  none  of  the  evi- 
dence taken  upon  the  trial  having  been  incorporated  in 
the  case.  This  action  is  the  usual  judgment  creditors' 
suit  instituted  after  execution  returned  unsatisfied 
against  the  property  of  Aaron  D.  Patchin  in  his  life- 
time upon  a  judgment  in  this  court,  in  the  plaintiff's 
favor,  against  Patchin,  who  died  intestate.  The  judg- 
ment referred  to  was  recovered  for  a  deficiency  in 
a  foreclosure  suit  after  the  sale  of  the  mortgaged  prem- 
ises based  upon  the  bond  and  mortgage  of  Patchin  to 
the  plaintiff,  given  July  2,  1854,  to  secure  the  payment 
of  ten  thousand  dollars  and  interest. 

[His  honor,  here  recapitulated  the  findings  of  the 
referee,  which  we  have  previously  recited.] 

The  appellant  excepts  to  the  referee's  decision  that 
the  judgment  recovered  by  the  plaintiff  against  Aaron 

*  Present — DANIELS,  LAMONT,  and  BARBER,  JJ. 
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D.  Patchin  in  the  foreclosure  suit,  is  valid  and  bind- 
ing. 

The  objection  of  the  appellant  is  placed  upon  the 
want  of  authority  of  Haven  to  appear  in  that  action  as 
the  attorney  of  Patchin. 

It  will  be  observed  that  the  referee  finds  in  terms 
that  the  plaintiff's  attorney  acted  in  good  faith  in 
respect  to  Haven's  appearance ;  that  is,  in  other  words, 
that  he  believed  that  Heaven  spoke  the  truth  when  he 
told  plaintiff's  attorney  that  he  had  authority,  and 
gave  the  regular  notice  of  retainer ;  and  no  one  can 
doubt  for  a  moment  that  Haven  did  believe  he  had  the 
proper  authority.  The  referee  further  finds  as  a  fact, 
that  Patchin  had  no  defense  in  the  action,  and  that 
Haven  was  responsible. 

That  the  judgment  obtained  against  Patchin  in  that 
suit  was  valid  and  binding  under  these  circumstances, 
was  settled  by  the  decision  of  the  supreme  court  in 
1810,  and  has*  been  the  law  of  this  State  repeatedly 
recognized  since  that  time  (Denton  v.  Nbyes,  6  Johns., 
296 ;  Grazebrook  v.  McCreedie,  9  Wend.,  440 ;  Acker 
v.  Ledyard,  8  N.  T.  [4  Seld.~],  65  ;  Bates  «.  Voorhees, 
20  N.  Y.,  528 ;  Hamilton  v.  Wright,  37  Id.,  502). 

The  reason  and  foundation  of  this  rule,  and  the 
objections  to  it,  are  considered  by  Chief  Justice  KENT 
in  the  first  cited  case,  where  its  proper  modifications 
are  also  established,  and  nothing  further  need  be  added 
in  the  present  case.  The  same  rule  is  emphatically  re- 
affirmed in  the  court  of  appeals,  in  Hamilton  «.  Wright, 
above  cited,  in  1868,  and  cannot  now  be  shaken. 

The  referee  decided  that  the  difference  between  the 
actual  value  of  the  mortgaged  premises  and  the  price 
they  brought  at  the  judicial  sale  of  them,  cannot  be 
considered  in  this  action.  The  correctness  of  this  find- 
ing by  the  learned  referee,  would  seem  to  follow  as  a 
legitimate  conclusion,  from  the  validity  and  binding 
nature  of  the  judgment  under  which  such  sale  was  had, 
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and  the  further  finding  of  the  referee  in  the  same  con- 
nection, that  from  the  amount  of  property  reached  by 
this  action  the  question  of  difference  between  the  actual 
value  and  the  price  bid  for  the  premises  at  the  judicial 
sale,  is  not  material,  becomes  one  of  no  legal  impor- 
tance. f 

The  judgment  for  deficiency  upon  which  the  present 
action  is  based,  was  recovered  before  the  question  of 
Patchin's  lunacy  arose  and  this  action  was  commenced, 
and  the  summons  served  on  Patchin  before  any  appli- 
cation had  been  made  to  procure  the  commission  of  lu- 
nacy against  Mm. 

The  referee  in  this  case  has  shown  in  the  able  opin- 
ion annexed  to  this  case  that  Patchin' s  lunacy  has  no 
bearing  upon  the  question  involved  in  this  appeal.  A 
guardian  was  appointed  to  protect  his  interests,  and  his 
committee  was  also  made  a  party  defendant,  and  after 
his  death  his  administrator  was  substituted  defendant 
as  his  successor  in  interest. 

The  referee  decided  that  by  the  commencement  of 
this  action  the  plaintiff  obtained  a  lien  upon  the  eight 
bonds  before  mentioned,  now  in  the  hands  of  the  ad- 
ministrator of  Patchin  ;  that  such  lien  has  not  been  di- 
vested ;  and  that  said  bonds  and  interest  in  the  hands 
of  the  administrator  are  still  subject  to  such  lien,  not- 
withstanding the  death  of  Patchin  pending  the  action, 
and  before  the  judgment  or  trial ;  and  he  has  directed  a 
judgment  in  plaintiff's  favor  against  the  administrator, 
establishing  such  lien,  and  directing  the  bonds  and  the 
interest  thereon  which  have  come  into  the  hands  of  the 
appellant,  as  such  administrator,  to  be  applied  towards 
payment  of  the  plaintiff's  judgment,  and  that  a  re- 
ceiver be  appointed. 

The  appellant  insists  that  by  the  death  of  Patchin 
( and  the  appointment  of  an  administrator  to  his  estate, 
the  bonds  in  question  and  the  interest  upon  them  which 
have  come  into  the  possession  of  such  administrator, 
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are  to  be  applied  to  the  payment  of  the  debts  of  the  in- 
testate in  the  order  and  according  to  the  provisions  of 
the  Revised  Statute  touching  the  payment  of  debts  of 
deceased  persons,  and  that  the  learned  referee  has  mis- 
taken the  law  of  the  case  in  this  respect. 

-There  is  a  judgment  in  favor  of  the  Chautauqua 
County  Bank,  recovered  and  duly  docketed  for  twenty 
thousand  and  eleven  dollars  and  sixty-eight  cents 
against  Aaron  D.  Patchin.  prior  in  date  to  the  plain- 
tiff's judgment;  whether  any  other,  and  if  so,  what 
other  judgment,  stands  against  Patchin,  does  not  ap- 
pear. 

In  Sylvester  v.  Reed  (3  Edw.  Ch.,  296),  and  in 
Mathews  v.  Neilson  (Id.,  346),  it  was  held  in  cases  in- 
volving the  very  question,  that  the  equitable  lien  ac- 
quired by  the  judgment  creditor's  suit  to  reach  choses 
in  action,  &c.,  of  the  judgment  debtor  not  liable  to  exe- 
cution at  law,  did  not  survive  the  judgment  debtor ; 
that  the  priority  which  the  plaintiff  might  have  thus 
gained  died  with  the  party,  and  it  is  stated  in  the  last 
cited  case  the  chancellor  on  appeal  had  affirmed  the  de- 
cision in  the  former  one. 

These  decisions  were  made  thirty  years  ago,  and 
have  not,  so  far  as  known,  been  overruled  or  disputed. 
The  learned  vice-chancellor  remarks  in  the  last  cited 
case,  p.  348  :  "  It  is  true  that  by  filing  such  a  bill  the 
creditor  acquires  an  equitable  lien  on  the  property  of 
the  debtor,  but  his  lien  in  equity  ought  not  to  be  per- 
mitted to  interfere  with  the  legal  rights  of  others,  where 
they  happen  to  come  in  conflict.  If  it  were  a  lien  in 
law,  and  the  property  in  possession  under  such  lien, 
then  I  admit  that  the  personal  representative  of  the  de- 
ceased debtor  would  take  subject  to  such  lien,  and  the 
creditor  having  the  lien  would  be  entitled  to  the  benefit 
of  it  despite  the  statute.  So,  if  a  receiver  has  been  ap- 
pointed on  a  creditor' s  bill  and  has  obtained  possession 
of  the  property  or  money  of  the  debtor,  before  his 
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death,  this  court  having  possession  through  its  officer, 
will  not  part  with  the  possession  to  the  executor  or  ad- 
ministrator, but  apply  it  to  the  payment  of  the  debts, 
with  due  regard,  however,  to  the  statutory  rights  of 
other  creditors.  But  in  the  present  case  there  has  beer: 
no  appointment  of  a  receiver,  and,  of  course,  no  pos- 
session of  any  property  within  the  immediate  view  and 
control  of  this  court." 

Although  much  may  be  said,  and  has  been  said,  by 
the  learned  referee  in  his  very  able  opinion,  against  the 
justice  of  these  decisions,  still  I  am  of  the  opinion  that 
the  whole  administration  of  these  assets  devolves  upon 
the  administrator  under  the  statutes,  and  that  he  is  the 
proper  person  to  apply  them  to  the  payment  of  the  de- 
cedent's  debts. 

I  am  of  the  opinion  that  the  judgment  appealed 
from  should  be  reversed. 

BAKKER  and  DANIELS,  JJ.,  concurred  in  the  result. 

From  the  judgment  of  the  supreme  court  reversing 
the  judgment  of  the  referee,  the  plaintiff  appealed  to 
the  court  of  appeals. 

The  court  of  appeals  reversed  the  judgment  of  the 
supreme  court,  and  affirmed  the  judgment  entered 
upon  the  report  of  the  referee.  The  opinion  of  the 
court  was  delivered  by 

EARL,  Ch.  J.— First.  Aside  from  the  effect  the  Re- 
vised Statutes  may  have  upon  the  subject,  it  will  not 
be  questioned  that  the  lien  the  judgment  creditor  gets 
by  virtue  of  the  commencement  of  his  equitable  suit 
would  survive  the  death  of  the  debtor  (Storm  v.  Wad- 
dell,  2  Sandf.  C7i.,  494). 

The  property  then  passes  to  the  personal  represent- 
atives, charged  with  this  lien.  The  assets  are  subject 
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to  this  lien,  and  the  debts  of  the  debtor  are  to  be  paid 
out  of  them  after  this  lien,  like  any  other  legal  lien, 
has  been  first  satisfied. 

It  seems  to  me  that  the  provisions  of  the  Revised 
Statutes  (2  Rev.  Stat.^  88,  §  27)  as  to  the  order  in  which 
debts  of  a  deceased  debtor  are  to  be  paid,  has  nothing 
whatever  to  do  with  this  question.  This  provision  does 
not  define  what  are  assets,  nor  how  liens  upon  the  as- 
sets are  to  be  discharged,  but  it  directs  the  order  in 
which  the  net  assets, — that  is,  the  property  of  the 
debtor  remaining  after  liens  have  been  discharged, — 
shall  be  applied  in  payment  of  his  debts. 

Second.  I  think  the  judgment  upon  which  this  ac- 
tion is  based  is  a  valid  one.  Mr.  Haven,  a  responsible 
attorney,  appeared  for  A.  D.-  Patchin,  the  deceased, 
and  in  such  a  case,  I  think  it  ought  to  be  regarded  as 
the  settled  law  of  this  State,  that  the  judgment  may 
stand,  and  the  party  must  seek  his  remedy  against  the 
attorney,  who,  without  any  authority,  has  appeared  for 
him.  Unless  there  is  some  good  reason  for  not  doing 
it,  I  think  a  party  should  always  seek  relief  for  an  un- 
authorized appearance  in  the  suit  in  which  it  has  been 
put  in,  where  the  rights  and  equities  of  all  parties  can 
be  best  protected.  This  rule  is  based  not  entirely  upon 
the  law  of  agency,  but  upon  reasons  of  policy  and  jus- 
tice, which  are  discussed  in  the  case  of  Denton  v. 
Noyes  (6  Johns.,  296),  and  by  Judge  WOODKUFF  in 
Hamilton  v.  Wright  (37  N.  Y.,  502). 

I  think  the  judgment  of  the  general  term  should  be 
reversed,  and  that  the  costs  of  both  parties  upon  the 
appeal  to  the  general  term  and  to  this  court,  should  be 
paid  out  of  the  funds  in  the  hands  of  the  defendant. 

Judgment  of  general  term  reversed,  and  that  of 
special  term  affirmed,  and  costs  of  both  parties  on  ap- 
peal to  general  term  and  to  this  court  to  be  paid  out  of 
the  fund  in  controversy  in  the  hands  of  the  defendant. 
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PATTERSON  against  BLOOMER. 

Supreme   Court,  First  Department,   First  District; 
General  Term,  September,  1870. 

LIABILITY  OF  PLAINTIFF  IN  INJUNCTION  SUIT. — EN- 
FOKCING  UNDERTAKING. — CONTEMPT. 

The  plaintiff  in  an  injunction  suit  is  not  liable  upon  the  usual  under- 
taking of  sureties  to  pay  any  damages  which  may  be  sustained  by 
the  defendant  by  reason  of  the  injunction,  unless  he  signs  the  under- 
taking as  obligor. 

The  right  to  a  reference  to  ascertain  the  damages  so  sustained  exists 
only  as  against  those  who  sign  the  undertaking. 

The  remedy  against  a  plaintiff  who  procures  an  injuction  in  a  case  in 
which  he  is  not  entitled  to  it,  is  only  by  an  action  at  law  for  dam- 
ages, unless  he  is  a  party  to  the  undertaking. 

Appeal  from,  an  order. 

This  action  was  brought  by  Charles  G.  Patterson 
against  Elisha  Bloomer,  to  enforce  the  specific  perform- 
ance of  a  contract  for  the  purchase  of  a  stone  quarry. 
The  defendant  claimed  that  he  had  been  induced  to 
execute  the  contract  by  fraud. 

In  September,  1867,  the  plaintiff  obtained  an  injunc- 
tion in  the  action,  restraining  the  defendant  from  inter- 
fering with  the  quarry,  and  at  the  same  time  he  gave 
an  undertaking,  signed  by  sureties  but  not  by  himself, 
conditioned  in  the  usual  form,  "that  said  plaintiff 
would  pay  to  the  defendant  so  enjoined  such  damages,  • 
not  exceeding  the  sum  of  two  thousand  five  hundred 
dollars,  as  he  may  sustain  by  reason  of  the  said  injunc- 
tion, if  this  court  shall  finally  decide  that  the  said 
plaintiff  was  not  entitled  thereto,  such  damages  to  be 
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ascertained  by  a  reference  or  otherwise  as  the  court 
shall  direct." 

The  action  having  been  subsequently  discontinued  at 
the  plaintiff's  instance,  without  prejudice  to  the  de- 
fendant's rights  against  him  on  the  undertaking,  the 
defendant  moved  for  and  obtained  an  order  directing  a 
reference  to  ascertain  the  defendant's  damages  by  rea- 
son of  the  injunction.  The  referee,  after  a  hearing, 
reported  the  damages  at  the  sum  of  two  thousand  and 
sixty  dollars,  and  directed  that  the  plaintiff  and  his 
surety  should  pay  the  same  to  the  defendant.  The 
report  was  confirmed  by  the  court  on  motion,  and  upon 
the  order  entered  thereupon  the  defendant  docketed 
judgment,  issued  an  execution,  and  thereafter  took 
supplementary  proceedings  to  enforce  satisfaction. 

These  proceedings  the  plaintiff  moved  to  have  set 
aside,  and  the  motion  was  granted  on  the  grounds 
stated  in  our  report  of  the  case  (6  Abb.  Pr.  N.  /£,  446). 

The  defendant,  thereupon,  having  made  a  formal 
demand  for  the  payment  of  the  amount  specified  in  the 
order  confirming  the  report,  moved  for  and  obtained  an 
order  that  the  plaintiff  pay  to  the  defendant  the  sum 
awarded  in  the  order  within  thirty  days,  and  that,  in 
default  of  making  such  payment,  an  attachment  or 
precept  issue  against  him  as  for  a  contempt. 

The  decision  upon  that  motion  is  reported  in  7  Abb. 
Pr.  JV.  £,  396 ;  and  from  that  order  the  present  appeal 
was  taken. 

David  Dudley  Field,  for  the  appellant.— I.  There 
is  no  judgment  in  the  action.  It  was  discontinued 
without  prejudice. 

II.  The  only  orders  in  the  action  are  one  deciding 
that  defendant  is  entitled  to  recover,  &c.  ;  and  the  other 
directing  that  plaintiff  pay  or  that  an  attachment  issue. 

III.  The  first  order  was  invalid.     The  court  had  no 
right  to  order  a  reference  of  this  sort.    The  plaintiff  did 
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not  sign  the  injunction  undertaking  in  this  case,  and 
was  not,  therefore,  bound  by  it.  By  the  former  prac- 
tice the  plaintiff  was  not  liable  for  the  damage  caused 
by  the  issue  of  the  injunction,  unless  a  bond  was 
required  signed  by  him  stipulating  to  pay  it.  Without 
any  bond  or  undertaking  the  defendant  would  have  no 
remedy.  This  is  distinctly  shown  by  the  case  of  Cay- 
uga  Bridge  Company  v.  Koger,  2  Paige,  122 ;  Sulli- 
van v.  Judah,  4  Id.,  446.  And  the -same  practice  is  dis- 
tinctly recognized  in  the  case  of  Episcopal  Church  v. 
Varian,  28  Barb.,  694. 

IY.  Even  if  the  plaintiff  is  bound  by  the  under- 
taking, the  liability  which  is  created  is  one  upon  which 
he  is  entitled  to  a  trial  by  jury.  At  the  most,  the  effect 
of  the  reference  is  merely  to  liquidate  the  amount  of  the 
liability,  so  that,  in  an  action  brought  against  him  to 
recover  the  damages,  the  issue  as  to  the  amount  could 
not  be  raised  by  him. 

Geo.  W.  Wmgate,  for  the  respondent. — I.  The  plain- 
tiff cannot  go  behind  the  order  of  June  23,  1868,  which 
adjudicates  the  defendant's  damages,  and  his  right  to 
recover  them  from  him.  (1.)  Having  been  heard  upon 
the  reference,  and  failed  to  except  to  the  referee's  re- 
port, it  was  conclusive  upon  him  as  to  the  amount  of 
damages,  and  his  liabilities  therefor  (Supreme  Ct.  Rules, 
No.  32).  (2.)  Having  been  heard  on  the  motion  for 
this  order,  as  well  as  on  its  settlement,  and  a  copy  hav- 
ing been  served  upon  his  attorneys,  and  personal  notice 
thereof  given  to  him  in  1868,  and  no  appeal,  the  whole 
matter  is  res  adjudicata,  and  will  not  now  be  inquired 
into.  (3.)  The  judgment  was  vacated  upon  the  express 
ground  that  the  proper  remedy  was  by  this  proceeding 
(Patterson  v.  Bloomer,  GAM.  Pr.  N.  S.,  446). 

II.  There  is  no  irregularity  either  in  the  order  of 
June  23,  1868,  or  the  proceedings  upon  which  it  was 
founded.  The  discontinuance  was  expressly  without 
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prejudice  to  defendant's  right  to  proceed  by  way  of  a 
reference.  It  cannot  be  contended  that  the  reference 
was  improperly  ordered,  because  the  question  of  a  final 
adjudication  was  reserved  until  the  coming  in  of  the 
referee' s  report  (Pacific  Mail  Steamship  Co.  v.  Leuling, 
7  Abb.  Pr.  N,  S.,  37,  40 ;  Taaks  v.  Schmidt,  19  How. 
Pr.,  414  ;  Crockett  v.  Smith,  14  Abb.  Pr.,  62  ;  Mutual 
Safety  Ins.  Co.  v.  Roberts,  4  Sandf.  Ch.,  592 ;  Coates 
v.  Coates,  1  Duer,  664  ;  Carpenter  v.  Wright,  4?Bosw., 
655 ;  Cumberland  Coal  &  Iron  Co.  v.  Hoffman  Steam 
Co.,  39  Barb.,  16  ;  Methodist  Ch.  v.  Barker,  18  JV.  T., 
463).  The  fact  of  the  plaintiff's  not  having  personally 
signed  the  undertaking,  so  far  from  excusing  him- from 
liability,  is  a  conclusive  reason  why  he  should  be  held 
upon  this  application,  (1.)  It  was  given  "  on  the  part  of 
the  plaintiff,"  as  a  condition  precedent  to  the  granting 
of  the  injunction,  and  is  to  the  effect  that  "the  plaintiff 
will  pay"  the  damages  caused  by  it,  and  prescribes  that 
they  shall  be  computed  by  a  reference  in  that  action 
(Code,  §  222).  (2.)  It  is  self-evident  that  a  party  obtain- 
ing an  ex-parfe  injunction  to  which  he  is  not  legally  en- 
titled, thereby  makes  himself  personally  liable  for  all 
damages  which  may  be  caused  by  the  process  which 
he  puts  in  motion,  irrespective  of  any  undertaking.  If, 
therefore,  he  gives  an  undertaking  with  surety,  provid- 
ing that  such  damages  shall  be  computed  in  a  particu- 
lar manner,  he  is  estopped  from  saying  that  he  is  not 
bound  by  the  result  of  such  computation  (See  cases 
cited,  2  Smith  L.  Cas.,  823,  824).  (3.)  Besides,  the 
Code  authorizes  a  reference  to  compute  the  damages 
caused  by  an  injunction,  irrespective  of  any  stipulation 
to  that  effect  contained  in  the  undertaking  (Code,  §  222 ; 
Higgins  v.  Allen,  6  How.  Pr.,  30).  Prior  to  the  Code, 
the  rule  was  different  (Garcie  v.  Sheldon,  3  Barb.,  232). 
(4.)  It  will  be  recollected  a  plaintiff  is  never  required 
to  sign  undertakings  of  this  description  (Askins  v. 
Hearns,  3  Abb.  Pr.,  188  ;  Leffingwell  v.  Chave,  10  Id., 
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475,  476  ;  Republic  of  Mexico  v.  Arrangoiz,  5  Duer, 
640).  The  application  being  wholly  ex-parte,  defend- 
ant has  no  means  of  ascertaining  the  responsibility  of 
the  sureties.  Therefore,  the  party  is  responsible  in  the 
same  manner  and  to  the  same  extent  without  as  with  the 
express  undertaking  (Askins  v.  Hearns,  3  Abb.  Pr.,  188, 
and  cases  supra).  (5.)  Therefore  the  fact  that  plaintiff 
did  not  sign  the  undertaking  is  a  conclusive  reason  why 
he  should  be  held  in  this  proceeding.  As  against  the 
sureties,  a  suit  on  the  undertaking  may  perhaps  be  re- 
quired (Wilde  v.  Joel,  15  JIoiQ.  Pr.,  321,  and  cases 
supra,  under  subd.  b.).  As  against  the  plaintiff,  the 
rule  is  different ;  for  although  he  is  concluded  in  like 
manner,  yet,  not  having  signed  the  undertaking,  he 
cannot  be  sued  on  it.  The  amount  of  his  liability  hav- 
ing been  settled,  it  must  be  enforced  in  this  case,  or  not 
at  all ;  and  the  only  way  it  can  be  enforced  is  by  order. 
The  direction  in  the  order  of  June  23,  1868,  for 
the  plaintiff  to  pay  the  damages  thereby  adjudicated, 
was  proper  (Willett  v.  Scovil,  4  Abb.  Pr.,  405).  (1..) 
The  amount  of  damages  having  been  ascertained  by  a 
reference,  and  the  plaintiff  not  only  having  admitted 
his  liability  by  discontinuing,  but  the  court  having 
actually  decided  the  injunction  to  have  been  wrongful, 
as  between  the  plaintiff  and  the  defendant,  this  order 
was  a  conclusive  adjudication  upon  the  fact  of  the 
plaintiff's  liability  and  the  amount  (See  cases  supra, 
under  subd.  b.).  (2.)  However  necessary  a  suit  might 
be  as  against  the  sureties  who  were  "entitled  to  their 
day  in  court,"  the  plaintiff,  not  having  signed  the  un- 
dertaking, could  not  be  sued  on  it.  In  fact,  he  having 
had  a  full  hearing,  it  would  be  a  mere  multiplication 
of  litigation  to  compel  the  defendant  to  take  any  fur- 
ther proceedings  as  against  him.  (3.)  The  provisions 
of  the  Code  in  regard  to  the  computation  of  damages 
caused  by  a  wrongful  injunction  are  much  more  strict 
than  in  cases  of  any  other  provisional  remedy  or  under- 
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taking  of  any  kind  (Code,  §§  182,  209,  222,  230,  334). 
And  clearly  contemplate  that  they  should  be  fixed  and 
paid  in  a  summary  proceeding  in  the  original  action 
(Willett  v.  Scovil,  4  Abb.  Pr.,  405  ;  Methodist  Ch.  v. 
Barker,  18  N.  Y.,  463,  466).  (4.)  The  order  in  question 
was  a  decree  for  the  payment  of  money,  and  should  be 
enforced  as  such  (Patterson  v.  Bloomer,  6  Abb.  Pr.  N. 
S.,  446  ;  Brush  v.  Lee,  Id.,  50).  When  the  proceeding 
is  to  enforce  a  civil  remedy,  and  the  party  in  default 
has  already  had  the  opportunity  of  contesting  his  lia- 
bility to  perform  what  the  proceeding  seeks  to  compel 
him  to  perform,  such  proceeding  is  in  effect  but  an  ex- 
ecution of  the  judgment  or  order  against  him  (Pitt  V. 
Davison,  3  Abb.  Pr.  N.  &,  403  ;  Van  .Wezel  ®.  Yan 
Wezel,  3  Paige,  44).  Plaintiff's  failure  to  file  ex- 
ceptions to  the  referee's  report,  or  to  appeal  from  the 
order  of  June  23,  1868,  confirming  it  and  directing 
payment  of  the  damages  reported,  prevents  him  now 
from  seeking  to  excuse  his  disobedience  by  impeaching 
the  regularity  of  that  order  (People  v.  Sturtevant,  9  1W. 
T.  [5  Seld.~],  266,  267).  The  principle  is  of  peculiar 
force  here,  as  the  plaintiff  knew  perfectly  well  from 
previous  experience  that  the  order  was  conclusive  un- 
less appealed  from  (Hilton  v.  Patterson,  18  Abb.  Pr., 
245  ;  see,  also,  Smith  v.  Reno,  6  How.  Pr.,  127  ;  Arctic 
Fire  Ins.  Co.  v.  Hicks,  7  Abb.  Pr.,  204;  People 
v.  Spalding,  2  Paige,  326  ;  Higbie  v.  Edgarton,  3  Id., 
253). 

III.  The  court  has  jurisdiction  to  enforce  this  order 
by  proceedings  for  contempt,  (a.)  "Every  court  has 
power  to  punish  by  fine  or  imprisonment,  or  either, 
any  neglect  or  violation  of  duty,  or  any  misconduct  by 
which  the  rights  and  remedies  of  a  party  .  .  .  may 
be  defeated,  impaired,  impeded,  or  prejudiced  in  the 
following  cases."  .  .  .  .  "§3.  Parties  to  suits,  at- 
torneys, and  all  other  persons  for  the  non-payment  of 
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any  sum  of  money  ordered  by  said  court  to  be  paid  in 
cases  where  by  law  execution  cannot  be  awarded  for 
the  collection  of  such  sum,  or  for  any  other  disobe- 
dience to  any  lawful  order,  decree,  or  process  of  such 
court"  (3  Rev.  Stat.,  849,  et  seq. /  1  Grary  Sp.  Pro., 
172,  et  seq.}.  Execution  only  issues  upon  a  judgment 
(Code,  §  283  ;  Swift  «.  De  Witt,  3  How.  Pr.,  280  ;  S.  C., 
I  Code  H.,25;  5  JT.  T.  Leg.  Obs.,  314 ;  Townshend  «. 
Wesson,  4  Duer,  342).  In  this  case  a  judgment  was 
actually  entered  and  an  execution  issued,  which  was 
set  aside  on  the  plaintiff's  application  as  irregular  (Pat- 
terson «.  Bloomer,  6  Abb.  Pr.  N.  S.,  446).  The  pre- 
cept mentioned  in  the  statute  applies  only  to  interlocu- 
tory costs  (Lucas  v.  Johnson,  6  How.  Pr.,  121).  (b.) 
This  order,  being  for  the  payment  of  money,  is  directly 
within  the  power  of  the  court,  like  an  order  for  the 
payment  of  alimony,  or  in  supplementary  proceedings, 
&c.,  and  should  be  enforced  as  such  (Brush  «.  Lee,  6 
Abb.  Pr.  N.  S.,  50  ;  Ward  v.  Ward,  Id.,  79  ;  People 
ex  rel.  Pease  v.  King,  9  How.  Pr.,  97  ;  Myers  'v.  Trim- 
ble, 1  Abb.  Pr.,  220,  399  ;  S.  C.,  3  E.  D.  Smith,  607, 
613 ;  Seaman  v.  Duryea,  11  N.  T.  [1  Kern.},  324 ; 
Kearney's  Case,  13  Abb.  Pr.,  409  ;  Matter  of  Bleakly,  5 
Paige,  311 ;  Parker  v.  Browning,  8  Id.,  388).  (c.)  The 
plaintiff  was  not  even  entitled  to  notice  of  motion  (3 
Jtev.  Stat.,  849).  These  provisions  are  still  in  force 
(Brush  v.  Lee,  6  Abb.  Pr.  JV.  &,  50 ;  Lucas  v.  Johnson, 
6  How.  Pr.,  121 ;  Thomas  v.  Clark,  5  Id.,  375 ;  Hul- 
saver  v.  Wiles,  11  Id.,  446;  Mitchells.  Westervelt,  6 
Id.,  267  ;  Weitzel  v.  Schultz,  3  Abb.  Pr.,  191 ;  S.  C.,  13 
Hoio.  Pr.,  191 ;  1  Grary  8p.  Pro.,  172,  et  seq.).  And 
the  order  to  commit  for  the  non-payment  of  money  is- 
sues directly  (People  ex  rel.  Pease  v.  King,  9  How. 
Pr.,  97).  This  being  different  from  all  other  cases  of 
contempt  (Van  Wezel  0.  Van  Wezel,  3  Paige,  43  ;  Al- 
bany City  Bank  v.  Schermerhorn,  9  Id.,  374). 

N.S.— IX. — 3 
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BY  THE  COURT.*— CAEDOZO,  J.  (orally,  after  con- 
sultation).— It  appears  in  this  case  that  the  appellant, 
whom  the  defendant  seeks  to  charge  upon  the  under- 
taking given  upon  the  issue  of  the  injunction,  was  not 
a  party  to  the  undertaking.  He  did  not  sign  it,  and 
we  do  not  see  how  it  is  possible  to  sustain  the  order 
that  a  judgment  be  entered  against  him  for  the  amount 
awarded  upon  the  reference.  If  the  plaintiff  in  such  a 
case  does  not  sign  the  undertaking,  there  is  nothing  on 
which  you  can  proceed  against  him  in  this  method. 

It  is  said  that  the  Code  does  not  expressly  require 
the  plaintiff  to  sign  this  class  of  undertakings,  and  that 
the  sureties  may  not  be,  as  it  is  suggested  they  were 
not  in  this  case,  sufficiently  responsible  to  afford  the 
defendant  indemnity ;  but  the  remedy  for  an  insuf- 
ficient security  is  to  apply  to  the  court  to  compel  the 
plaintiff  to  furnish  new  security,  which  is  a  very  com- 
mon practice. 

If  the  plaintiff  is  not  made  a  party  to  the  undertak- 
ing, the  remedy  of  the  defendant,  in  case  the  injunction 
proves  to  have  been  one  to  which  he  was  not  entitled, 
is  an  action  on  the  case  for  damages.  The  right  which 
the  Code  gives  to  the  summary  proceeding  to  ascertain 
the  amount  of  damages  by  a  reference,  is  given  only  as 
against  the  parties  to  the  undertaking. 

The  order  appealed  from  must  be  reversed. 

*  Present — G-.  G.  BARNARD  and  CARDOZO,  JJ.  In  this  case,  INGRA- 
HAM,  P.  J.,  having  made  the  order  appealed  from,  did  not  sit. 
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ELY  against  STEIGLER. 

Supreme  Court,  Seventh  District;    Special  Term, 
May,  1870. 

OBDEE  OF  AEEEST. — MOTION  TO  VACATE. — CAUSE  OF 
ACTION. — PKLNCIPAL  AND  INCIDENTAL  RELIEF. 

In  an  action,  the  main  object  of  which,  is  to  have  a  contract  rescinded 
and  canceled,  on  the  ground  of  fraud,  damages  for  the  fraud  being 
also  asked  incidentally,  an  order  of  arrest  cannot  be  granted. 

If  there  is  one  principal  cause  of  action  in  a  complaint,  which  will  not 
justify  an  order  of  arrest,  no  arrest  can  be  ordered  in  the  action. 

Motion  to  vacate  an  order  of  arrest. 

This  action  was  brought  by  Alfred  Ely  against  John 
Steigler,  Henry  M.  Lowenstein  and  another ;  and  came 
now  before  the  court  on  several  motions,  among  them  a 
motion  to  vacate  an  order  of  arrest,  on  complaint  and 
answers. 

The  action  was  brought  to  have  a  certain  contract, 
for  the  sale  and  purchase  of  certain  real  estate  in  the 
city  of  New  York,  entered  into  by  and  between  the 
plaintiff  and  defendant  Steigler,  rescinded  and  declared 
void  by  reason  of  the  alleged  fraud  on  the  part  of  the 
defendants,  by  which  the  plaintiff  was  induced  to  enter 
into  such  contract.  Also  to  restrain  the  further  prose- 
cution of  a  certain  action  in  this  court  for  the  collection 
by  the  defendant  Steigler  of  a  certain  due  bill  of  five 
hundred  dollars,  given  by  the  plaintiff  to  the  said 
Steigler  in  part  performance  on  his  part  of  said  con- 
tract, and  to  compel  the  said  Steigler  to  surrender  and 
deliver  said  due  bill  to  the  plaintiff.  Also  to  recover 
back  five  hundred  dollars,  alleged  to  have  been  paid  by 
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plaintiff  to  the  defendants  in  part  performance  by  him 
of  said  contract ;  and  further,  to  recover  such  damages 
as  the  plaintiff  has  sustained  from  entering  into  such 
contract  and  partially  performing  the  same,  including 
the  loss  of  anticipated  profits. 

Samuel  J.  Crooks,  for  defendants. 
George  T.  Spencer,  for  plaintiff. 

JOHNSON,  J. — The  order  of  arrest  in  this  action  was 
erroneously  granted  upon  the  cause  of  action  stated  in 
the  complaint.  The  right  to  have  the  order  vacated 
must  depend,  however,  entirely  upon  the  complaint, 
and  can  derive  no  aid  from  the  defendant's  answers. 
The  action  is  one  of  equitable  cognizance,  the  main 
object  of  which  is  to  have  the  contract  rescinded  and 
canceled,  and  the  due  bill  redelivered  to  the  plaintiff 
without  payment,  on  the  ground  that  they  are  vitiated, 
and  voidable,  by  reason  of  the  defendant's  fraud  in  the 
transaction.  It  is  claimed  on  the  part  of  the  plaintiff 
that  the  order  is  maintainable  under  the  last  clause  of 
subdivision  4  of  section  179  of  the  Code,  the  action  hav- 
ing been,  in  part  at  least,  "  brought  to  recover  damages 
for  fraud  or  deceit." 

So  far  as  the  action  sounds  in  damages  for  the  deceit 
or  fraud,  that  part  of  the  relief,  if  granted,  would  in  a 
case  like  this  be  granted  as  incidental  only  to  the  main 
relief  prayed  for.  The  court,  in  granting  the  principal 
relief,  would  grant  all  the  incidental  also,  for  the  pur- 
pose of  determining  and  ending  the  entire  controversy 
between  the  parties.  The  cause  of  action,  to  recover 
damages  for  the  fraud  or  deceit,  is  not  separately 
counted  upon  as  a  distinct  and  separate  cause  of  action 
in  the  complaint.  And  even  if  it  had  been  so  counted 
upon,  being  joined  in  the  same  complaint  with  another 
cause  of  action  upon  which  an  order  of  arrest  cannot 
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be  granted,  such  order  cannot  be  sustained  (McGovern 
v.  Payne,  32  Barb.,  83;  Smith  v.  Knapp,  30^.  T., 
588,  689  ;  Brown  a.  Treat,  1  Hill,  225 ;  Suydam  v. 
Smith,  7  Id.,  182  ;  Miller  v.  Scherder,  2  N.  T.,  262.) 

It  was  not  claimed  on  the  part  of  the  plaintiff,  nor 
could  it  have  been,  that,  had  the  action  been  solely  to 
rescind  the  contract  and  reclaim  the  due  bill,  an 
order  of  arrest  could  have  been  rightfully  granted. 
It  is,  in  truth,  such  an  action,  and  no  other  ;  the  title 
to  the  other  relief  being  incidental  only.  But,  if  it  may 
be  regarded  as  otherwise,  and  an  action  for  several  dis- 
tinct causes,  not  dependent  upon  each  other,  it  is 
equally  fatal  to  the  validity  of  the  order.  If  there  is 
one  principal  cause  of  action  in  the  complaint  which 
will  not  justify  such  an  order,  it  must  be  vacated  on  the 
application  of  the  party  against  whom  it  is  made. 

The  motion  must,  therefore,  be  granted  with  costs. 


ELY  against  LOWENSTEIN. 

Supreme  Court,   Seventh  District;   Special  Term, 
May,  1870. 

INJUNCTION  AGAINST  ACTION. — AGAINST  COUNSEL. — 
STAY  OF  PROCEEDINGS. — PARTIES. 

As  a  general  rule,  an  injunction  does  not  lie  in  an  action  brought  for 
the  purpose  of  restraining  the  prosecution  of  another  action  in  the 
same  court ;  and  if  an  injunction  issued  in  such  a  case  be  not  void,  it 
is  at  least  improper,  and  must  be  dissolved  on  the  motion  of  the 
party  enjoined. 

The  proper  practice,  where  a  second  action  is  necessary  to  secure  per- 
fect relief  and  protection  to  the  defendant  in  a  previous  suit,  is  to 
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move,  upon  an  affidavit  or  petition,  in  the  action  first  brought,  for  a 
stay  of  prosecution  therein,  until  the  new  action  can  be  tried  and 
determined. 

A  full  and  square  denial  by  the  defendants,  by  answer,  under  oath,  of 
all  the  equities  alleged  in  the  complaint,  is  alone  sufficient  to  entitle 
the  defendant  to  have  an  injunction  vacated. 

An  attorney  of  the  court  is  not  a  proper  party  to  an  action  to  restrain 
his  clients  from  the  prosecution  of  a  suit,  where  nothing  is  alleged 
against  him,  except  that  he  was  discharging  his  duty  as  attorney  in 
prosecuting  the  action,  and  no  relief  but  an  injunction  is  demanded 
as  against  him.  .  .' 

Motion  to  Vacate  an  injunction. 

This  was  another  motion  in  the  same  action  as  the 
motion  last  above  reported ;  and  was  heard  at  the  same 
time.  The  defendant,  Samuel  J.  Crooks,  Esq.,  of  New 
York,  an  attorney  of  the  court,  was  made  a  party  for 
the  purpose  of  the  injunction.  The  order  of  injunction 
which  had  been  granted  enjoined  and  restrained  the 
defendants  and  each  of  them  "from  all  further  attempt 
to  prosecute  a  certain  action  now  pending  in  the 
supreme  court  of  the  State  of  New  York  in  favor  of 
John  Steigler  against  Alfred  Ely,  in  which  the  defend- 
ant, Samuel  J.  Crooks,  is  the  plaintiff's  attorney, 
brought  for  the  recovery  of  fifteen  hundred  dollars 
and  interest,  upon  a  certain  due  bill  executed  by  the 
said  Alfred  Ely  to  the  said  John  Steigler,  and  from  all 
further  attempts  to  enforce  or  collect  the  same,  and  also 
from  transferring  or  disposing  of  the  same. 

Samuel  J.  Crooks^  for  the  defendants. 
George  T.  Spencer,  for  the  plaintiff. 

JOHNSON,  J. — The  note  or  due  bill,  the  prosecution 
and  collection  of  which  the  plaintiff  seeks  in  this  man- 
ner to  prevent,  was,  as  appears  by  the  complaint  and 
answers  in  the  action,  given  by  the  plaintiff  to  the  de- 
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fendant  Steigler  as  part  of  the  purchase  price  of  certain 
real  estate  in  the  city  of  New  York,  and  in  part  per- 
formance of  the  contract,  wherein  the  defendant  Steig- 
ler was  vendor  and  the  plaintiff  purchaser. 

It  is  quite  apparent,  that  the  most  direct  and  effec- 
tual mode  of  defeating  the  collection  of  that  note  is,  and 
must  be,  by  defending  the  action  brought  by  the  payee 
to  enforce  it.  The  complaint  in  this  action  wholly 
fails  to  show  that  there  is  any  obstacle  whatever  to  a 
complete  and  perfect  defense  to  the  note,  in  that  action, 
if  there  is  any  foundation  in  fact  for  such  defense.  It  is 
well  settled  by  repeated  and  uniform  decisions,  that  a 
temporary  injunction  in  one  action,  to  restrain  the 
prosecution  of  another  action  in  the  same  court  pre- 
viously commenced,  cannot  be  maintained  or  upheld 
(1  Hoffman  Ch.  Pr.,  89,  and  note  2 ;  Dyckman  v.  Ker- 
nochan,  2  Paige,  26  ;  Grant  v.  Quick,  5  Sandf.,  612 ; 
Smith  «.  American  Life  Insurance  &  Trust  Co.,  1  Clarke, 
307 ;  Dederich  v.  Hoysradt,  4  How.  Pr.,  350  ;  Hunt  v. 
Farmers'  Loan  &  Trust  Co.,  8  Id.,  416 ;  Foot  v. 
Sprague,  12  Id.,  358  ;  Bennett  v.  Le  Roy,  14  Id.,  178 ; 
Arndt  v.  Williams,  16  Id.,  244 ;  Schell  v.  Erie  Railway 
Co.,  51  Barb.,  368). 

The  last  case  cited  holds  such  an  injunction  order 
void  absolutely  when  issued  in  an  action  pending  in  a 
different  judicial  district  from  the  one  in  which  the 
action  sought  to  be  arrested  is  pending.  This,  perhaps, 
is  stating  the  rule  too  strongly.  But  the  general  rule 
undoubtedly  is,  that  such  an  injunction  cannot  be  sus- 
tained if  the  party  enjoined  moves  to  vacate  the  order. 

An  exception  to  this  general  rule  is  made  in  cases 
like  that  of  New  York  &  New  Haven  Railroad  Co.  v. 
Schuyler  (17  How.  Pr.,  464;  S.  C.,  again,  8  Abb. 
Pr.,  240),  where  a  great  number  of  individuals  are 
prosecuting  separate  actions,  each  involving  the  same 
subject  matter  and  the  same  question,  and  one  action  is 
brought  by  a  party  in  behalf  of  himself  and  all  others 
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interested,  to  settle  the  whole  controversy  and  dispose 
of  the  rights  of  all.  In  such  a  case,  it  seems  that  all 
the  separate  plaintiffs  may  be  made  defendants  in  the 
one  action,  and  enjoined  from  prosecuting  their  respec- 
tive actions,  in  order  to  avoid  a  multiplicity  of  suits, 
and  relieve  from  burdensome  and  oppressive  litigation. 
But  this  is  no  such  case,  and  does  not  fall  within  the 
exception. 

The  second  action  here  only  creates  and  enhances 
the  very  evil  which  the  exception  to  the  general  rule 
was  intended  to  remedy  and  prevent.  This  action  is 
manifestly  wholly  unnecessary.  If  the  due  bill  in 
question  is  invalid  as  an  obligation  against  the  plaintiff, 
it  is  so  by  reason  of  the  fraud  of  defendant  Steigler,  or 
his  alleged  agent,  Lowenstein,  in  making  the  contract 
which  formed  its  consideration,  or  the  failure  of  consid- 
eration by  reason  of  Steigler  being  unable  to  perform 
according  to  the  terms  and  conditions  of  such  contract. 
It  requires  no  argument  to  prove  that  both  these  ques- 
tions may  be  most  readily  and  conveniently  litigated  in 
the  action  to  recover  on  the  note.  If  the  contract  may 
be  avoided  by  reason  of  Steigler' s  fraud,  or  if  it  has  been 
broken  by  him,  it  might  be  so  adjudged,  conclusively 
between  the  parties  thereto,  in  that  action,  and  the  con- 
tract be  finally  rescinded  and  ended.  Taking  the  com- 
plaint in  this  action  in  its  broadest  scope  to  be  entirely 
true,  it  does  not  raise  even  a  mist  of  doubt  on  that 
question. 

But  if  this  were  not  so,  and  it  could  be  fairly  said, 
that  it  is  made  to  appear,  by  the  allegations  in  the  com- 
plaint in  this  action,  that  there  was  a  necessity  on  the 
part  of  the  plaintiff,  for  his  more  perfect  relief  and  pro- 
tection, to  bring  this  action,  and  make  Lowenstein  and 
the  attorney  of  Steigler  in  the  other  action  parties,  even 
then  an  injunction  in  this  action  to  restrain  the  prosecu- 
tion of  the  other  is  not  the  proper  practice.  The  correct 
practice  in  such  case  is  to  move  in  the  other  action 
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upon  affidavit  or  petition  for  a  stay  of  prosecution 
therein,  until  the  new  action  can  be  tried  and  deter- 
mined. This  is  the  settled  practice  in  such  cases.  The 
court  will  always,  by  an  order  in  an  action  pending, 
stay  proceedings  therein,  upon  application,  on  its  being 
made  to  appear  that  there  is  another  action  also  pend- 
ing between  the  same  parties,  or  between  them  and 
others,  in  which  all  the  questions  involved  in  the  first 
action  can  be  more  effectually  and  completely  tried  and 
determined. 

The  provisional  remedy  by  temporary  injunction  is 
not  appropriate  in  such  a  case. 

In  addition  to  all  this,  the  defendants  Steigler  and 
Lowenstein  have,  by  answer  under  oath,  fully  and 
squarely  denied  all  the  equities  alleged  in  the  com- 
plaint, which  is  alone  sufficient  to  entitle  them  to  have 
the  order  vacated. 

As  to  the  defendant  Crooks,  no  reason  is  alleged  in 
the  complaint  for  making  him  a  party.  Nothing  is 
alleged  against  him  except  that  he  was  discharging  his 
duty  as  an  attorney  in  prosecuting  the  action  for  the 
recovery  of  the  money  apparently  due  upon  the  note  or 
due  bill  in  behalf  of  the  payee  thereof.  It  certainly 
was  not  necessary  to  make  him  a  party,  for  the  purpose 
of  making  the  injunction  order  effectual  upon  him,  and 
no  relief  is  demanded  against  him. 

The  practice  of  bringing  an  attorney  of  this  court  in, 
as  a  party,  to  an  action  under  such  circumstances,  can- 
not be  countenanced  or  tolerated. 

The  injunction  order  must,  therefore,  on  all  these 
grounds,  be  vacated,  and  the  injunction  dissolved,  with 
ten  dollars  costs  of  motion. 
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ELY  against  LOWENSTEIN. 
[JVo.  2  of  this  name.'] 

Supreme  Court,  Seventh  District;  Special  Term, 
May,  1870. 

CAUSE  OF  ACTION.  —  PLACE  OF  TRIAL.  —  LOCAL 
ACTIONS. 

An  action  to  rescind  a  contract  for  the  purchase  of  land,  on  the  ground 
of  fraud,  is  not  "  an  action  for  the  recovery  of  real  property,  or  of  an 
estate  or  interest  therein,  or  for  the  determination  in  any  form  of 
such  right  or  interest,"  within  the  meaning  of  the  provisions  of  the 
Code  of  Procedure,  relative  to  local  actions,  and  the  changing  of  the 
place  of  trial. 

The  question  to  be  litigated  in  such  an  action  is  the  same  as  if  the 
contract  related  to  the  sale  of  personal  property ;  and  the  fact  that 
the  judgment  may  incidentally  affect  some  right  or  interest  of  the 
parties  in  real  estate,  does  not  bring  the  case  •within  the  statute. 

The  words  "  for  the  determination  in  any  form  of  such  right  or  inter- 
est," mean  the  direct  and  specific  determination  in  form  and  sub- 
stance upon  the  cause  of  action  alleged,  and  not  an  incidental  effect. 

Motion  to  change  place  of  trial. 

This  was  a  third  motion  in  the  same  action  as  those 
last  above  reported,  and  was  heard  at  the  same  time. 
The  ground  relied  on  for  the  motion  was  that  the  ac- 
tion, the  nature  of  which  is  stated  in  the  preceding  re- 
ports, was  a  local  action  relating  to  real  property  in  the 
city  of  New  York. 

Samuel  J.  Crooks,  for  the  defendants. 
George  T.  Spencer,  for  the  plaintiff. 
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JOHNSON,  J. — This  is  not  an  action  for  the  recovery 
of  real  property,  or  of  an  estate  or  interest  therein,  or 
for  the  determination  in  any  form  of  such  right  or  in- 
terest. The  action  is  one  of  equitable  cognizance,  to 
determine  the  validity  of  a  contract  between  the  plain- 
tiff and  the  defendant  Steigler,  and  of  a  certain  due  bill 
given  by  the  former  to  the  latter  in  part  performance 
of  such  contract. 

The  contract,  to  be  sure,  relates  to  the  sale  and  pur- 
chase of  an  interest  in  real  estate,  which  estate  is  sit- 
uate in  the  city  of  New  York,  to  which  city  the  place 
of  trial  is  sought  by  this  motion  to  be  changed. 

But  that  is  of  no  consequence,  as  the  question  to  be 
litigated  is  the  same  precisely  that  it  would  be  if  such 
contract  related  to  the  sale  of  personal  property,  or  to 
any  other  right  or  interest.  The  contest  is  about  the 
contract,  and  not  the  quantum  of  interest  acquired 
through  or  by  means  of  it.  The  judgment  would  de- 
termine only  whether  there  was  any  such  contract  sub- 
sisting and  in  force.  The  cause  of  action  is  no  more 
one  for  the  recovery  of  real  estate,  or  the  determination 
of  a  right  or  interest  therein,  than  it  would  have  been 
had  the  action  been  brought  in  some  county  other  than 
the  city  and  county  of  New  York,  to  recover  an  install- 
ment due  on  the  contract. 

The  inquiry  is,  what  is  the  cause  of  the  action  ?  Is 
it  an  alleged  fraud  which  vitiates  the  contract  ?  or  is  it 
an  alleged  right  or  interest  growing  out  of  the  contract 
that  is  to  be  tried  and  determined  ?  The  two  things 
are  essentially  and  radically  different,  and  it  is  only  by 
confounding  them  that  this  can  be  made  to  appear  a 
local  action.  This  principle  is  fully  established  in  the 
cases  of  Rawls  v.  Carr  (17  Abb.  Pr.,  96),  and  Hubbell 
a.  Sibley  (4  Abb.  Pr.  N.  £,  403). 

The  question  is  not  to  be  determined,  nor  the  deter- 
mination in  any  degree  influenced,  by  the  effect  which 
a  judgment  may  or  may  not  have  incidentally,  and  as 
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a  secondary  result,  upon  some  right  or  interest  of  the 
parties  in  real  estate. 

Great  stress  is  laid  upon  the  expression, ,"  for  the 
determination  in  any  form  of  such  right  or  interest." 
This  clearly  means,  the  direct  and  specific  determina- 
tion in  form  and  substance,  upon,  or  according  to,  the 
cause  of  action  alleged,  and  not  some  effect,  more 
or  less  remote,  which  may  flow  as  an  incident  from 
such  determination. 

The  motion  must,  therefore,  be  denied,  with  costs. 


LAWLESS  against  O'MAHONEY. 

Supreme  Court,  First  Department,   First  District; 
General  Term,  September,  1870. 

REFERENCE. — ACTION  INVOLVING  LONG  ACCOUNT. — 
TRIAL  BY  JURY. 

An  order  of  reference  of  the  trial  of  an  action,  one  of  the  issues  of 
which  involves  the  examination  of  a  long  account,  will  not  be  re- 
versed on  appeal,  on  the  suggestion  that  such  issue  is  not  a  material 
issue. 

If  defendant  would  claim  trial  by  jury  in  such  a  case,  he  must  first  dis- 
pose of  the  issue. 

Appeal  from  an  order. 

This  action  was  brought  by  John  Lawless  against 
John  O'Mahoney,  to  recover  on  certain  bills  of  ex- 
change, which  the  plaintiff  alleged  were  drawn  by 
August  Belmont  &  Company,  of  New  York,  on  the 
house  of  Rothschild  &  Sons,  at  London,  payable  to  the 
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order  of  George  Hopper,  and  by  him  indorsed  in  blank, 
which  plaintiff  received  before  dishonor,  and  on  which 
the  plaintiff  had  subsequently  recovered  a  judgment 
against  Belmont  as  the  drawer. 

The  complaint  further  alleged  that  afterward,  the  de- 
fendant O'Mahoney,  having  interposed  a  claim  to  the 
funds  with  which  the  bills  were  purchased  of  Belmont, 
Belmont  was  allowed  to  pay  the  amount  into  court  and 
be  discharged,  deducting  the  sum  of  fifteen  hundred 
dollars,  however,  as  costs,  expenses  and  charges,  which 
were  retained  by  him  out  of  the  funds. 

"And  the  said  plaintiff  further  avers  that  in  prose- 
cuting said  bills  and  procuring  said  judgment  he  has 
incurred  a  liability  for  a  large  amount  of  costs,  charges 
and  counsel  fees,  amounting  to  over  five  thousand  dol- 
lars, for  which  his  attorneys  have  a  lien  upon  said  fund, 
and  that  said  fund  is  subject  to  said  lien,  and  that  he  is 
entitled  to  damages,  which  are  included  in  said  judg- 
ment, which  are  given  him  by  the  statute  laws  of  New 
York,  to  the  amount  of  about  fifteen  hundred  dollars 
of  said  judgment,  which  forms  no  part  of  the  fund  de- 
posited to  purchase  said  bills,  or  of  the  interest  on  the 
same." 

The  answer  of  the  defendant  averred  that  he,  the 
defendant,  had  deposited  the  funds  in  question  with 
Belmont,  upon  which  Belmont  had  drawn  the  bills  re- 
ferred to,  and  that  Hopper,  the  payee,  acted  merely  as 
defendant's  agent,  and  that  the  plaintiff,  at  the  time 
that  the  bills  came  to  his  hands,  had  notice  that  they 
were  not  the  property  of  Hopper,  and  that  Hopper  had 
no  interest  therein  except  as  the  defendant's  agent. 

The  defendant  admitted  that  the  plaintiff  had  ob- 
tained the  judgment  alleged  against  Belmont,  and  that 
the  same  had  been  paid  into  court,  but  he  denied  that 
plaintiff  had  incurred  liability  for  costs,  &c.,  as  alleged 
in  the  complaint,  or  that  the  fund  was  subject  to  the 
lien  alleged,  or  that  plaintiff  was  entitled  to  damages. 
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The  answer  also  denied  other  allegations  of  the  com- 
plaint. 

The  attorneys  for  the  plaintiff  moved  at  special 
term  for  an  order  of  reference  on  an  affidavit  of  one  of 
the  attorneys,  which  merely  stated  '  '  that  this  cause  is 
at  issue  on  questions  of  fact  ;  that  the  trial  will  involve 
the  examination  of  a  very  great  number  of  facts  and 
the  taking  of  sundry  accounts,  and  the  case  is  in  his 
judgment  an  appropriate  case  for  a  referee  for  trial 
and  determination." 

The  motion  was  opposed  by  the  defendant's  attor- 
ney, on  an  affidavit  stating  that  the  action  was  "  not  one 
appropriate  for  a  reference,  and  that  the  case  was  not 
referable,  in  that  there  was  no  material  issue  therein  in- 
volving the  examination  of  a  long  account,  or  any  ac- 
count whatsoever  on  either  side,  that  the  investigation 
of  the  action  required  the  decision  of  difficult  questions 
of  law  arising  as  following,"  specifying  six  questions, 
and  further  alleging  that  it  was  "  totally  immaterial  as  a 
question  of  fact  in  the  action  whether  the  plaintiff  had 
any  account  for  professional  services,  or  any  other  ac- 
count whatsoever,  in  that  it  is  not  claimed  herein  that 
such  account  or  service  are  against  the  defendant,  and 
the  same  rendered  for  him  either  on  his  behalf,  author- 
ity, or  direction,  in  any  manner  whatsoever." 

The  motion  was  heard  before  Mr.  Justice  CARDOZO, 
at  special  term,  in  October,  1869,  and  granted  ;  and 
from  his  order  the  present  appeal  was  taken. 

H.  E.  Tallmadge,  for  the  appellant,  —  Insisted  that, 
upon  a  review  of  the  pleadings,  there  was  no  material 
issue  involving  the  examination  of  an  account. 


Rice,  Wilson  &  Stiff,  for  the  respondent. 

BY  THE  COURT.*  —  IN-GRAHAM,  P.  J.  (orally.)—  Upon 

*  Present  —  INGRAHAM,  P.  J.,  and  GEORGE  G.  BARNARD,  J.    In  this 
case,  CARDOZO,  J.,  having  made  the  order  appealed  from,  did  not  sit. 
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this  appeal  we  cannot  consider  the  question  whether 
the  issues  involving  the  examination  of  an  account  were 
material  or  not.  When  the  motion  for  a  reference  was 
made,  the  plaintiff  had  already  set  up  his  claim  for  an 
accounting.  This  claim  was  in  the  pleadings,  and 
formed  a  part  of  the  issues. 

The  defendant  should  have  disposed  of  this  issue,  if 
it  be  immaterial,  if  he  desired  to  send  the  case  to  a 
jury.  Not  having  done  so,  and  the  issue  being  in  the 
pleadings,  it  was  within  the  power  of  the  court  to  order 
a  reference. 

The  order  must  be  affirmed. 


HICKS  against  DOBN. 
Court  of  Appeals,* March  Term,  1870. 

ABATEMENT   OF   NUISANCE. — DESTRUCTION   OF   PRI- 
VATE PROPERTY. — JUDICIAL  DISCRETION. — 
CAUSE  OF  ACTION. 

The  provision  of  1  Rev.  Stat.,  221,  §  23, — as  to  the  duty  of  the  canal 
commissioners  to  repair  injury  to  the  canals, — furnishes  no  protection 
to  a  superintendent  of  canal  repairs,  who,  for  the  purpose  of  restoring 
navigation  of  the  canal,  cuts  up  a  canal  boat  lying  between  the  gates 
of  a  lock  so  they  cannot  be  closed. 

A  canal  boat,  in  such  a  position,  is  not  a  nuisance  in  such  a  sense  that 
the  superintendent  is  justified  in  destroying  it,  if  he  can,  by  adopting 
some  other  method,  restore  navigation. 

He  has  no  right  to  destroy  the  boat  simply  because  it  is  more  conve- 
nient to  thus  repair  the  breach,  nor  because  such  a  destruction  is  the 
cheapest  or  the  speediest  way  to  do  it.  •  • 

To  justify  the  destruction  of  private  property,  the  case  must  be  one  of 
overruling  or  pressing  necessity.  Such  destruction  should  be  a  last 
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resort,  after  all  other  reasonable  expedients  fail ;  and  he  who  de- 
stroys private  property  under  a  claim  of  such  necessity,  takes  upon 
himself  the  burthen  of  showing  it. 

Where  several  methods  of  restoring  navigation  are  open  to  the  superin- 
tendent, he  does  not,  in  deciding  to  cut  up  the  boat,  exercise  a  judi- 
cial discretion  which  protects  him  from  liability  in  a  civil  action,  for 
its  destruction. 

In  making  repairs,  the  superintendent  acts  ministerially,  and  is  bound 
to  discharge  his  duties  in  a  prudent  and  careful  manner,  without  in- 
fringing upon  the  rights  of  other  persons,  or  unnecessarily  injuring 
them. 

The  fact  that  a  ministerial  officer  has  a  discretion  in  regard  to  the 
mode  of  discharging  a  duty  imperatively  imposed  on  him  by  law, 
does  not  entitle  him  to  the  immunity  of  a  judicial  officer.* 

If  he  improperly  discharge  such  duties,  he  is  liable  to  a  person  injured 
thereby. 

Appeal  from  a  judgment. 

This  action  was  brought  by  Cornelius  D.  Hicks, 
plaintiff  and  respondent,  against  Robert  C.  Dorn,  su- 
perintendent of  canal  repairs,  defendant  and  appellant. 
A  judgment  was  rendered  in  favor  of  plaintiff,  on  the 
report  of  Isaac  Edwards,  referee. 


*  Consult  on  the  general  subject,  Harmony  v.  Mitchell,  13  How.  V. 
&,  115 ;  S.  C.  below,  1  Blatchf.,  549  ;  Coolidge  v.  Guthrie,  8  Am.  Law 
Beg.  N.  S.,  22 ;  2  Story  Const.,  §  1790  ;  9  Oeo.,  341. 

As  to  the  distinction  between  judicial  and  ministerial  functions,  see 
also  note  to  Parrott  v.  Knickerbocker  Ice  Co.,  vol.  8,  ante,  p.  239. 

The  application  of  the  principles  laid  down  in  the  case  in  the  text 
above,  to  this  particular  class  of  officers, — the  canal  officers, — has  been 
modified  since  the  decision  was  rendered,  and  a  remedy  against  the 
State  provided  by  special  acts.  Laws  of  1870,  chs.  222,  321. 

By  chapter  222  of  the  Laws  of  1870,  the  provision  of  1  Rev.  Stat., 
221,  §  23,  is  amended  by  adding  authority  to  remove  boats  or  other 
obstructions  in  the  canal,  and  to  assess  damages.  And  by  chapter 
321  of  the  same  year,  jurisdiction  is  given  the  canal  board  to  determine 
claims  for  damages  arising  in  use  or  management  of  the  canals,  or  from 
neglect  of  State  officers  of  canals,  or  from  accidents,  &c.  (damages 
resulting  from  the  navigation  of  the  canals  excepted),  and  the  mode 
of  proceeding  is  prescribed. 
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The  referee  found  that  on  May  19,  1865,  the  defend- 
ant was  superintendent  of  canal  repairs,  in  charge  of 
section  2  of  the  Erie  canal,  including  the  portions  there- 
of hereafter  mentioned,  under  instructions  from  the 
canal  commissioners  to  act  promptly  whenever  a  break 
occurred,  and  restore  the  canal  to  a  navigable  con- 
dition as  speedily  as  practicable,  at  all  hazards. 

At  Vicher's  Ferry  the  canal  runs  nearly  east  and 
west.  On  the  northerly  side  of  the  canal  was  a  basin, 
forming  part  of  the  canal  itself,  covering  about  half  an 
acre.  At  the  northerly  point  of  the  basin  were  two 
lock  gates,  belonging  to  the  State,  separating  the  basin 
of  the  canal  from  a  dry  dock,  covering  about  a  quarter 
of  an  acre,  the  private  property  of  one  Alexander 
Sherman,  into  which  boats  were  taken  from  the  canal 
for  repairs.  These  lock  gates  opened  southerly  into 
the  canal.  On  the  westerly  side  of  Sherman's  dry  dock 
he  had  a  waste- wier  for  letting  off  surplus  water. 

A  short  distance  west  of  the  dry  dock  was  a  culvert, 
under  the  canal,  the  property  of  the  State,  through 
which,  from  the  north,  a  creek,  called  Stony  creek,  ran 
into  the  Mohawk  river  southerly  of  the  canal. 

The  lock  gates  owned  by  the  State  were  used  as  a 
waste-wier  to  let  off  the  water  from  the  canal,  which 
passed  into  the  dry  dock,  and  out  of  that,  through  the 
gates  thereof  belonging  to  its  owner,  into  a  ravine, 
through  which  it  ran  into  Stony  creek,  above  the  cul- 
vert. The  creek  was  of  considerable  size,  and,  above 
the  culvert,  fell  rapidly.  The  State  kept  no  one  in 
charge  of  the  lock  gates,  but  they  were  opened  by 
Sherman,  and  those  in  his  employ,  to  let  boats  from 
the  basin  into  the  dry  dock,  they  immediately  there- 
after closing  them  again. 

On  May  18,  there  was  a  severe  spring  rain,  which 

raised  the  water  in  the  river,  creek,  and  canal,  creating 

a  freshet,  filling  the  canal  so  that  the  water  ran  over  its 

N.  s. — ix.- 
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banks.  This  was  the  condition  of  the  river,  the  creek, 
and  the  canal,  on  May  19. 

Two  or  three  days  previous  to  the  19th,  the  plain- 
tiff's canal  boat,  The  "  G.  W.  Gaming,"  had  been  thus 
run  from  the  canal  into  this  dry  dock  for  repairs. 

On  May  19,  the  canal  was  in  a  navigable  condition 
the  whole  length  thereof,  and  a  large  number  of  boats 
were  navigating  it.  On  that  day,  when  the  canal,  the 
creek,  and  the  river  were  in  such  a  swollen  condition, 
the  canal  lock  gates  were  opened  by  Shermen's  men  in 
charge  of  the  dry  dock,  and  the  captain  and  crew  of 
plaintiff's  boat  commenced  running  her,  stern  foremost, 
into  the  canal.  When  she  was  nearly  half  way 
through  the  gates,  the  waste-weir  and  gates  of  Sher- 
mari's  dry  dock  suddenly  gave  way,  creating  a  large 
breach  in  the  bank  thereof,  in  consequence  of  which 
the  water  ran  rapidly  out  of  the  dry  dock,  and  of  that 
— a  three  mile — level  of  the  canal.  This  left  the  boat 
between  the  open  gates  of  the  canal,  resting  upon  the 
:miter  sill.  She  was  about  ninety -five  feet  long ;  about 
forty-five  feet  lay  in  the  basin  of  the  canal,  and  the  re- 
mainder in  the  dry  dock. 

The  lock  gates  of  the  canal  could  not  be  closed,  and 
navigation  thus  resumed,  until  the  boat  was  removed. 

The  defendant  was  notified  of  the  break,  and  ar- 
rived on  the  ground  about  nine  o'clock  in  the  morning. 
He  examined  and  deliberated  upon  the  situation,  and 
upon  the  several  modes  of  restoring  the  navigation  of 
the  canal.  Four  methods  were  possible  : 

1.  To  dam  up  the  culvert  under  the  canal  so  as  to 
raise  the  water  above  it  high  enough  to  set  it  back  up 
the  ravine  into  the  dry  dock  and  level  of  the  canal 
deep  enough  to  float  the  boat.     This  would  have  been 
only  an  experiment,   and,  if  successful,  would  have 
been  fraught  with  danger  to  the  canal, 

2.  By  repairing  the  banks  of  Sherman's  dry  dock 
ovhich  might  have  been  done  in  two  days,  so  as  to  have 
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permitted  sufficient  water  to  have  been  let  into  the 
canal  and  dry  dock  to  float  the  boat  out  of  the  gates,  so 
they  could  be  closed  and  navigation  resumed. 

3.  By  building  a  coffer  dam,  in  the  basin  of  the 
canal,  around  the  stern  of  the  boat,  which  could  have 
been  done  in  two  or  three  days,  at  a  cost  of  nine  hun- 
dred dollars,  and  two  hundred  and  fifty  to  three  hun- 
dred dollars  for  removal. 

4.  By  cutting  out  of  plaintiff's  boat  a  piece  thereof 
of  sufficient  length  to  enable  him  to  close  the  gates 
between  the  canal  and  the  dry  dock  and  let  the  water 
into  the  level,  which  could  be  done  in  about  twelve 
hours. 

This  involved  the  destruction  of  property,  the  value 
of  which  did  not  much  exceed  the  expense  of  restoring 
navigation  in  either  of  the  other  ways. 

The  defendant  fairly,  honestly,  and  in  good  faith, 
exercised  his  judgment  and  discretion  in  the  premises, 
and  in  good  faith  decided  and  determined  that  the  best 
method  of  restoring  navigation  was  to  cut  out  of  plain- 
tiff's boat  a  piece  large  enough  to  enable  him  to  close 
the  gates  of  the  lock.  He  ordered  it  done,  and  it  was 
done  without  any  want  of  care  in  the  act  of  severing 
the  boat ;  the  pieces  cut  out  being  just  long  enough  to 
allow  the  gates  to  be  closed.  The  injury  done  to  the 
boat  was  no  greater  than  the  act  necessarily  involved. 
Every  day's  delay  in  restoring  navigation  caused 
great  damage  to  the  State,  and  to  persons  navigating 
the  canal. 

The  referee  further  finds  that  plaintiff's  boat 
grounded  in  the  gates  of  the  lock  without  any  fault  or 
negligence  on  the  part  of  the  plaintiff  or  his  servants 
or  agents  ;  that  he  was  not  notified  to  remove  the  boat, 
and  no  time  or  opportunity  was  given  him  to  do  so» 
Also,  that  no  evidence  was  given  on  the  trial  that  at  or 
prior  to  the  time  defendant  commenced  cutting  up  the 
boat,  the  plaintiff  or  his  servants  or  agents  had  com- 


62  ABBOTT'S  PRACTICE  REPORTS. 

Hicka  t>.  Dorn. 

menced  removing  it  from  between  the  lock  gates,  or 
had  taken  any  steps  to  do  so,  or  that,  when  defendant 
commenced  removing  it,  they  designed  to  or  would 
do  so. 

The  defendant,  at  the  close  of  plaintiff's  testimony, 
moved  for  a  nonsuit,  and  again  at  the  close  of  the  evi- 
dence. The  motions  were  denied,  defendant  each  time 
excepting.  The  referee  assessed  plaintiff's  damages  at 
fifteen  hundred  dollars,  and  interest  from  the  time  of 
cutting  up  the  boat.  As  a  conclusion  of  law,  he  held 
defendant  liable  ;  to  which  he  excepted,  and,  on  the  en- 
try of  judgment,  appealed  therefrom  to  the  general 
term,  where  the  judgment  was  affirmed  (54.  Barb., 
172 ;  S.  C.,  1  Lans.,  81),  and  he  appealed  to  this 
court. 

N.  C.  MoaJc,  for  the  defendant,  appellant. 
Isaac  Lawson,  for  the  plaintiff,  respondent. 

EAEL,  Ch.  J. — It  was  the  duty  of  the  defendant,  as 
superintendent  of  canal  repairs,  to  keep  in  repair  the 
section  of  the  canal  intrusted  to  him,  and  to  remove 
obstructions  to  navigation,  and  he  claims  protection  in 
this  case  on  the  ground  that  he  was  in  the  proper  dis- 
charge of  this  duty  when  he  cut  up  the  plaintiff's  boat. 
He  bases  his  claims  to  protection  upon  several  grounds, 
which  I  will  proceed  to  notice. 

First.  He  claims  that  this  case  comes  within  the 
section  of  the  Revised  Statutes  (I  Ren.  Stat.  221,  §  23, 
Edm.  ed.)  which  provides  that  "whenever  the  navi- 
gation of  any  of  the  canals  shall  be  interrupted  or  en- 
dangered, it  shall  be  the  duty  of  the  commissioners 
without  delay,  to  repair  the  injury  causing  or  threat- 
ening such  interruption,  and  for  that  purpose,  they 
shall  have  power  by  themselves  or  their  agents, 
to  enter  upon  and  use  any  contiguous  lands,  and  to 
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procure  therefrom  all  such  materials  as  in  their  judg- 
ment may  be  necessary  or  proper  to  be  used  in  making 
such  repairs."  This  section  confers  an  authority  to  be 
exercised  by  the  canal  commissioners.  It  is  their 
judgment  that  is  to  determine  the  necessity  or  propri- 
ety of  entering  upon  the  adjoining  lands  for  the  pur- 
pose indicated.  It  confers  no  authority  whatever  upon 
superintendents.  They  may  undoubtedly  act,  but  it 
must  be  under  the  special  direction  and  authority  of 
the  commissioner  in  charge,  whose  judgment  is  to  deter- 
mine-the  necessity.  Here  it  is  not  claimed  that  the 
defendant  had  any  direction  whatever  from  the  canal 
commissioner  to  take  and  cut  up  this  boat  (Lyon  v. 
Jerome,  26  Wend.,  489).  But  in  this  case,  if  the  canal 
commissioner  himself  had  done  the  act  complained  of, 
instead  of  the  superintendent,,  he  could  not  have  found 
protection  under  this  statute,  as  the  act  does  not  come 
within  its  terms.  It  is  difficult  to  perceive  how  it  can 
well  be  claimed  that  a  statute  which  confers  authority 
upon  canal  commissioners  to  enter  upon  adjoining 
lands  and  take  material  to  repair  the  canal,  justifies 
the  destruction  of  property  which  happens  to  be  in  the 
canal.  It  would  not  be  claimed  that  under  this  stat- 
ute, the  canal  commissioners  could  take  a  loaded  boat 
and  appropriate  her  and  her  cargo  to  stop  or  repair  a 
break  in  the  banks  of  the  canal.  It  is  clear,  therefore, 
that  this  statute  furnishes  no  protection  to  the  de- 
fendant. 

Second.  It  is  claimed  that  the  canal  is,  in  law,  a 
public  highway,  and  that  this  boat  was  a  public  nui- 
sance in  such  highway , interrupting  navigation,  which 
any  person,  and  certainly  a  public  officer,  had  a  right 
to  remove.  It  is  not  alleged  in  the  answer,  and  it  was 
not  found  by  the  referee,  that  it  was  a  nuisance.  Nav- 
igation was  interrupted  by  the  want  of  water,  caused 
by  the  break,  not  so  much  by  the  boat.  This  boat  waa 
not  in  the  canal  in  such  a  way  as  to  interfere  with  the 
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passage  of  boats.  But  there  should  have  been  an 
issue  and  finding  upon  this  point.  If  the  referee  had 
found  that  that  this  boat  was  a  nuisance,  the  defendant 
would  not  necessarily  have  been  justified  in  destroying 
it.  In  removing  or  abating  nuisances,  no  unnecessary 
damage  or  injury  to  property  can  be  justified,  and  the 
referee  might  have  found  still,  as  he  has  found,  that 
the  defendant  should  have  adopted. some  other  method 
to  restore  navigation,  than  the  destruction  of  the 
boat. 

Third.  It  is  claimed  that  the  defendant,  in  deter- 
mining to  remove  this  boat,  and  in  the  removal  of  it, 
had  a  judicial  discretion  to  exercise,  and  hence  that  he 
is  not  liable  in  a  civil  action  for  the  manner  in  which  he 
exercised  this  discretion.  I  am  unable  to  see  in  what 
sense  the  defendant  as  to  this  transaction  acted  judici- 
ally. The  law  made  it  his  duty  to  put  this  canal  in 
repair  (1  Rero.  Stat.,  236,  §  100,  Edm.  ed.)  and  it  was  not 
left  to  his  discretion  t-6  determine  whether  he  would  dis- 
charge that  duty  or  not.  The  law  made  it  an  impera- 
tive duty,  and  if  he  had  neglected  to  perform  it,  he 
would  have  been  liable  civilly  for  damages  sustained 
by  any  person  from  his  neglect  of  duty,  (Adsit  v. 
Brady,  4  Hill,  630  ;  Shepherd  n.  Lincoln,  17  Wend., 
249;  Robinson  «.  Chamberlain,  34  W.  Z.,  389,  397; 
Fulton  Fire  Ins.  Co.  v.  Baldwin,  37  IT.  J".,  648).  In 
the  discharge  of  this  duty  thus  imperatively  imposed 
upon  him  by  law,  he  acted  ministerially.  It  is  true 
that  he  was  bound  to  exercise  his  discretion,  as  to  the 
methods  and  instrumentalities  to  be  employed,  and 
this  is  true  of  all  ministerial  officers ;  and  yet  it  has 
never  been  held  that  merely  because  ministerial  officers 
have  a  discretion  to  exercise,  that  gives  them  the  im- 
munity of  judicial  officers.  In  this  case,  then,  the  de- 
fendant was  bound  to  discharge  his  ministerial  dnties 
in  a  prudent,  careful  manner,  without  infringing  upon 
the  rights  of  private  individuals,  or  unnecessarily  injur- 
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ing  them,  and  for  an  improper  discharge  of  his  duty, 
the  law  makes  him  liable  to  the  individual  injured 
(Rochester  White  Lead  Co.  v.  City  of  Rochester,  3 
N.  y.,  463 ;  Robinson  v.  Chamberlain,  34  N.  Y.,  389  ; 
Barton  v.  City  of  Syracuse,  36  JV.  Y.,  54). 

The  plaintiff's  boat  was  valuable  private  property. 
The  plaintiff  was  in  no  degree  in  fault,  and  he  did  not 
in  any  way  contribute  to  the  break  that  caused  the  in- 
terruption of  navigation.  The  duty  of  the  defendant 
was  imperative  to  repair  the  canal ;  and  though  the 
plaintiff's  boat  was  private  property,  he  had  the  right 
to  destroy  it,  if  such  destruction  was  necessary  to 
enable  him  to  restore  navigation.  This  right  did  not 
arise  simply  because  it  was  more  convenient  to  repair 
the  canal  by  destroying  the  boat,  nor  because  this  was 
the  cheapest  and  speediest  way  to  do  it.  The  destruction 
of  this  private  property  should  have  been  a  last  resort, 
after  other  reasonable  expedients  had  failed.  When  a 
public  officer  undertakes  to  destroy  private  property 
under  the  claim  of  great  public  or  overruling  necessity, 
he  takes  upon  himself  the  burden  of  showing  such  ne- 
cessity (Russell  •».  Mayor,  &c.  of  New  York,  2 
Den.,  475).  All  that  can  be  claimed  in  this  action  is, 
that  it  was  more  convenient  and  speedier  to  repair  in 
the  way  adopted,  than  in  any  other.  This  does  not 
make  a  case  of  overwhelming  or  pressing  necessity 
within  the  rule ;  all  the  facts  were  before  the  referee, 
and  it  was  for  him,  upon  the  evidence,  to  determine 
whether  the  defendant  discharged  his  duty  as  a  reason- 
able, prudent,  and  careful  man  ;  whether  the  defendant 
was  justified  in  pursuing  extraordinary,  rather  than 
ordinary  methods ;  and  whether  there  was  a  pressing 
necessity  for  the  destruction  of  the  private  property  in 
question ;  and  we  ought  not  to  disturb  his  decisions 
upon  these  questions. 

I  therefore  favor  an  affirmance  of  the  judgment  ap- 
pealed from. 
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LOTT,  J.  (dissenting). — The  defendant,  in  May,  1865, 
finding  the  navigation  of  the  Erie  canal  to  be  obstructed 
by  a  canal  boat  of  the  plaintiff,  caused  it  to  be 
removed.  He  was  then  a  superintendent  of  repairs  in 
charge  of  the  part  of  the  canal  where  the  obstruction 
occurred,  and  his  duty  and  authority  to  direct  its  re- 
moval, as  well  as  the  necessity  and  propriety  of  exer- 
cising it,  are  admitted.  Before  giving  the  direction,  he 
examined  into  the  facts,  and  as  the  referee,  who  tried 
the  issues,  finds,  fairly,  honestly,  and  in  good  faith, 
exercised  his  judgment  and  discretion  in  the  premises, 
and  in  good  faith  decided  and  determined  that  the 
best  mode  of  restoring  the  navigation  was  that  adopted 
by  him,  and  under  which  the  boat  was  removed.  In 
making  the  removal,  the  boat  was  damaged  to  the 
amount  of  fifteen  hundred  dollars ;  but  the  damage 
was  the  result  or  consequence  of  executing  the  plan 
adopted  to  effect  the  removal,  and  not  of  any  un- 
skillfulness,  neglect  or  fault  in  the  manner  of  its  exe- 
cution, and  the  injury  was  no  greater  than  the  act 
necessarily  involved.  The  referee  also  finds  that  the 
practicability  of  the  three  other  plans  was  considered 
by  the  defendant ;  one  of  them  would  have  been  only 
an  experiment,  and,  if  successful,  would  have  been 
fraught  with  damage  to  the  banks  of  the  canal ;  that 
either  of  the  other  two  would  have  continued  the  in- 
terruption to  the  navigation  for  at  least  one  and  a  half 
days  longer  than  the  one  adopted,  and  would  have  in- 
volved an  expenditure  to  the  State  not  much  less  than 
the  damage  to  the  plaintiff's  boat,  and  a  portion  there- 
of would  in  one  case  be  expended  on  property  not 
owned  by  the  State ;  that  a  large  number  of  boats  was 
then  navigating  the  canal,  and  that  every  day's  delay 
in  restoring  the  navigation  caused  considerable  damage 
to  the  State  and  to  individuals  navigating  the  same ; 
and  that  the  defendant's  instructions  from  the  canal 
commissioners  were  to  act  promptly  whenever  a  break 
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occurred,  and  to  restore  the  navigation  as  speedily  as 
possible  at  all  hazards. 

It  will  be  seen  from  this  statement  that  the  defen- 
dant acted  as  a  public  officer  in  the  discharge  of  his 
duty  to  keep  the  canal  in  a  navigable  condition,  and 
that  the  means  used  by  him  in  this  case,  restored  the 
navigation  more  speedily  than  could  have  been  done 
by  any  other  practicable  mode. 

Prompt  action  was  not  only  exacted  of  him  by  the 
canal  commissioners,  but  was  required  by  the  interest 
of  the  State  and  of  parties  using  the  canal.  The  nature 
of  his  duties,  and  public  policy,  made  it  incumbent  to 
decide  not  only  whether  he  should  act  in  the  removal 
of  the  obstruction,  but  also  what  measures  should  be 
taken  to  accomplish  the  object. 

In  determining  the  latter  question,  the  rights  of  the 
plaintiff  and  the  damages  resulting  to  him  from  the 
most  speedy  removal  of  the  obstruction  on  the  one  side, 
and  the  loss  to  other  parties  and  the  public  from  its 
continuance  for  a  day  and  a  half  longer,  on  the  other, 
were  proper  subjects  of  consideration.  No  specific 
course  of  action  for  him  to  pursue  was  defined. 

The  obstruction  was  peculiar  and  extraordinary, 
and  a  resort  to  the  ordinary  means  would  not  have  been 
available  to  remove  it,  and  the  mode  by  which  it  should 
be  done  was  consequently  to  be  determined  by  the 
defendant  in  the  exercise  of  a  sound  discretion  and 
judgment,  based  on  the  facts  and  circumstances  there 
appearing. 

This  action  in  the  premises  was,  in  my  opinion, 
judicial  in  its  nature,  and  cannot  properly  be  consid- 
ered ministerial  only. 

Assuming  that  to  be  true,  the  defendant  was  not  re- 
sponsible to  the  plaintiff  for  the  damages  sustained  by 
him,  and  the  judgment  of  the  court  below  should  be 
reversed  and  a  new  trial  ordered,  costs  to  abide  the 
event. 
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HUNT,  J.,  concurred  with  Judge  LOTT.  ING  ALLS, 
J.,  did  not  vote,  having  sat  in  the  court  below.  All  the 
other  judges  concurring  with  EARL,  Ch.  J.,  the 

Judgment  was  affirmed,  with  costs. 


VAN"  SLYKE  against  HYATT. 

Supreme  Court,   First  Department,  First  District; 
General  Term,  September,  1870. 

REFERENCE. — MOTION  TO  CORRECT  REPORT 

If  a  referee  in  his  report  states  only  a  general  conclusion,  without  spe- 
cifying the  issues  upon  which  he  finds,  the  remedy  of  the  party 
aggrieved  is  by  a  motion  to  refer  T)ack  the  cause  for  a  further  finding. 
A  motion  to  set  aside  the  report  as  irregular  is  not  proper,  and 
should  be  denied. 

Appeal  from  an  order. 

This  action  was  brought  by  John  K.  Van  Slyke, 
plaintiff  and  appellant,  against  Thaddeus  Hyatt. 

The  plaintiff  claimed,  as  assignee  of  one  Charles  K. 
Covert,  to  recover  from  the  defendant  money  lent,  notes 
lent  or  advanced,  money  received  to  the  use  of  Covert, 
and  goods  sold.  The  defendant  in  his  answer  denied 
any  indebtedness  to  the  plaintiff,  and  denied  that  he 
had  been  indebted  to  Covert,  the  assignor,  and  for  a 
further  defense  claimed  a  set-off  against  Covert. 

The  cause  was  referred  for  trial  of  the  issues,  and 
the  referee  reported 
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"  As  MATTERS  OF  FACT, 

"I.  That,  at  the  time  mentioned  in  the  complaint, 
the  defendant  was  not  indebted  to  Charles  K.  Covert, 
in  any  sum  whatever. 

"II.  That  the  defendant  is  not  indebted  to  the 
plaintiff  as  alleged  in  this  action,  and  as  a 

"CONCLUSION  OF  LAW, 

"I  find  that  the  defendant  is  not  indebted  to  the 
plaintiff  in  this  action,  and  the  defendant  is  entitled  to 
judgment  against  the  plaintiff  for  his  costs." 

The  plaintiff  thereupon  moved  at  special  term  and 
chambers  "  for  an  order  setting  aside  the  said  report  of 
the  referee,  for  irregularity  in  this :  That  the  said 
referee  has  not,  in  his  decision  and  final  report  in  said 
action,  stated  the  facts  found,  if  any,  and  for  such 
other  or  further  order  as  shall  be  proper  in  the 
premises." 

The  motion  was  heard  before  Mr.  Justice  GEORGE 
G.  BARNARD,  and  denied ;  and  from  the  order  denying 
it,  the  present  appeal  was  taken. 

Charles  Clieney,  and  Joseph  M.  Dixon,  for  the 
appellant. — I.  The  order  appealed  from  involves  the 
merits  of  the  action,  and  affects  a  substantial  right  of 
the  plaintiff,  and  is  appealable  (Mathews  v.  Jones,  1 
E.  D.  Smith,  429). 

II.  The  code,  section  272,  and  rule  32  of  this  court 
require  the  referee  in  his  decision  and  final  report  to 
state  the  facts  found  by  him.  The  referee  in  this  case 
has  utterly  omitted  to  comply  with  this  requirement. , 
Either  party,  as  matter  of  right,  was  entitled  to  these 
findings  (Wright  v.  Sanders,  28  How.  Pr.,  395  ;  Hulse 
v.  Sherman,  13  How.  Pr.,  411 ;  Rogers  v.  Beard,  20 
How.  Pr.,  282;.  Peck  «.  Yorks,  14  How.  Pr.,  416; 
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Leffler  v.  Field,  33  How.  Pr.,  390 ;  Tilman  v.  Keane, 
1  Abb.  Pr.  N.  &,  23 ;  Snook  v.  Fries,  19  Barb.,  313). 
The  issues  of  fact  raised  by  the  pleadings  in  this  action, 
and  which  should  have  been  passed  upon  the  referee 
were :  (1.)  Were  the  moneys  lent  and  advanced  by 
Charles  K.  Covert  to  defendant,  as  stated  in  the  com- 
plaint ?  (2.)  Was  the  note  of  Jacob  A.  Stamler  lent  to 
defendant  by  said  Covert  as  alleged,  and  did  defendant 
receive  the  proceeds  of  the  discount  thereof?  (3.)  Did 
said  Covert  loan  to  defendant  the  note  of  Clara  Cro- 
well,  as  stated  in  complaint ;  was  the  same  transfered 
by  defendant,  and  was  the  same  collected  of  said 
Covert.  (4.)  Were  the  goods  and  merchandise  sold 
and  delivered,  as  stated  in  the  complaint?  (5.)  Were 
the  claims  of  said  Covert  assigned  to  plantiff,  as  stated 
in  the  complaint?  (6.)  Did  the  offset  against  said 
Covert  in  favor  of  defendant  exist  at  the  time  of  the  as- 
signment and  transfer  to  plaintiff  of  Covert's  claim 
against  defendant.  Each  one  of  these  is  a  very  mate- 
rial issue,  and  it  was  a  matter  of  necessity  for  the 
referee  to  pass  upon  each  of  them  before  he  could  ar- 
rive at  a  proper  determination.  Yet  it  does  not  appear 
by  the  report  whether  he  passed  upon  all  or  any  of 
them.  He  may  have  found  that  the  claims  of  said 
Covert  never  existed,  or  he  may  have  found  that  said 
Covert  never  assigned  his  claim  to  plaintiff.  Or,  again, 
he  may  have  found  both  of  these  issues  in  the  affirma- 
tive, and  yet  have  found  that  the  offset  in  favor  of 
defendant  balanced  the  claim  of  the  plaintiff.  The 
plaintiff  has  a  right  to  know  the  conclusions  of  the 
referee  on  all  these  issues,  so  that  he  may  except  to 
any  of  them  which  he  may  deem  erroneous,  and  obtain 
redress  for  the  error.  As  our  supreme  court,  at  gen- 
eral term,  in  Rogers  v.  Beard  (20  Sow.  Pr.,  284),  most 
justly  says :  "  It  is  essential  that  the  findings  of  the 
referee  upon  the  facts  be  explicit,  and  cover  all  the 
material  facts.  Parties  have  a  right  to  know  the  pre- 
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else  ground  upon  which  an  adverse  decision  is  put,  and 
it  is  very  important  to  a  proper  review  that  the  court 
be  fully  advised  by  the  findings  of  the  referee  upon  the 
precise  grounds  of  his  decision.  This  is  also  essential 
to  secure  the  public  confidence  to  this  mode  of  trying 
causes." 

III.  The  only  remedy  the  ptaintiff  has,  is  to  have 
the  report  of  the  referee  sent  back  to  him  for  amend- 
ment, which  relief  the  special  term  in  this  case  refused. 
A  referee  on  his  own  motion  cannot,  after  having  made 
his  report,  make  any  new  or  other  findings  to  sustain 
or  overthrow  such  report  (Voorhis  v.  Yoorhis,  50 
Bar!).,  119),  and  the  court  should  therefore  send  the 
report  back  to  him,  with  directions  to  state  the  findings 
of  fact  explicitly  in  his  report,  as  has  been  the  uniform 
practice  of  this  court  (see  cases  above). 

Ambrose  Monett,  for  the  respondent. — I.  By  section 
272  of  the  Code  of  Procedure,  all  that  is  required  of  a 
referee  in  his  report  is  "to  state  the  facts  found  and 
the  conclusions  of  law  separately." 

II.  Under  no  circumstances  where  he  is  "to  hear 
and  determine,"  is  he  required  to  state  the  evidence  on 
which  he  bases  his  findings. 

III.  The  issues  were  "whether  defendant  was  or 
was  not  indebted  to  Covert,  and  subsequently  to  the 
plaintiff  as  assignee,"  and  the  only  finding  of  fact  on 
such  issue  should  be  whether  he  was  or  was  not  so  in- 
debted. 

IV.  The  findings  distinctly  pass  upon  these  issues, 
and  the  referee  is  required  to  find  such  facts    only 
as  are  necessary  to  sustain  his  judgment  (Nelson  v.  In- 
gersoll,  27  How.  Pr.,  1 ;  Sermont  v.  Baetjer,  49  Barb., 
362). 

V.  Should  the  report  be  thought  not  in  conformity 
with  the  issues,  it  is  submitted  that  even  then  that 
question  cannot  be  raised  on  the  present  appeal.    (1.) 
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The  only  mode  of  reviewing  a  referee' s  decision  after 
judgment  is  by  appeal  (Laws  of  1849,  680,  §  323  ;  Enos 
v.  Thomas,  5  How.  Pr.,  361,  Supreme  Court,  1850 ; 
Comstock  v.  Rathbone,  1  Johns.,  138). 

VI.  It  is  further  submitted  that  the  omission  of  the 
appellant  to  request  the  referee  to  pass  upon  any  issue 
he  desired  to  have  passed  upon,  is  a  fatal  objection  to 
the  present  appeal  (Grant  «.  Morse,  22  N.  J".,  323  ; 
Ashley^.  Marshall,  29  N.  J".,  494;  Brainerd  v.  Dun- 
ning, 30  N.  T.,  211). 

BY  THE  COUKT.* — INGEAHAM,  P.  J.  (orally). —We 
do  not  think  that  the  motion  made  in  this  case  was  the 
proper  one.  It  is  not  the  proper  practice  to  set  aside 
the  report  of  a  referee  at  chambers  upon  such  a  ground 
as  this.  The  plaintiff  should  have  moved  to  have  the 
referee  make  a  further  report.  There  is  no  irregularity 
in  this  report,  and  the  order  denying  a  motion  to  set  it 
aside  for  an  irregularity,  was  proper. 

If  further  or  more  specific  findings  are  necessary  in 
such  a  case,  the  motion  should  be  to  send  the  case 
back  to  the  referee  for  a  further  finding. 

The  order  appealed  from  was  right ;  and  must  be 
affirmed  with  costs. 

*  Present,  INGRAHAM,  P.  J.  and  CARDOZO,  J.  In  this  case 
GEORGE  G.  BARNARD,  J.,  having  made  the  order  appealed  from,  did 
not  sit. 
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FLORANCE  against  BUTLER. 

New  York  Superior  Court ;  Special  Term,  February ', 

1870. 

REMOVAL   OF   CAUSES. — AUTHENTICATION   OF    AFFI- 
DAVIT. 

In  order  to  remove  a  cause  from  a  State  court  under  the  acts  of  Con- 
gress of  1863  and  1866  (12  V.  S.  Stat.  at  L.,  756,  §  5 ;  14  Id.,  46, 
§§  3,  4),  it  is  indispensable  that  the  petition  filed  should  be  properly 
verified  by  a  valid  affidavit. 

If  the  affidavit  be  taken  without  this  State  before  a  commissioner 
for  this  State  appointed  under  its  laws,  there  must  be  a  certificate 
of  the  secretary  of  state  of  this  State  affixed  thereto ;  otherwise  it 
cannot  avail,  and  an  order  of  removal  based  upon  it  is  ineffectual. 

The  officers  authorized  by  the  laws  of  the  United  States,  and  those 
authorized  by  the  State  of  New  York,  to  take  such  affidavits, — 
enumerated. 

Motion  for  an  attachment. 

This  action  was  brought  by  Rowena  Florance 
against  Benjamin  F.  Butler,  to  recover  damages  for 
alleged  trespass  committed  during  the  time  of  the  re- 
bellion, under  color  of  authority  of  the  United  States. 

The  defendant  filed  a  petition  to  obtain  the  removal 
of  the  cause  from,  this  court  into  the  United  States 
circuit  court,  and  thereupon  neglected  to  comply  with 
an  order  obtained  by  the  plaintiff  requiring  him  to  ap- 
pear and  submit  to  an  examination  as  a  party  to  the 
action,  before  trial,  under  the  the  provisions  of  the 
code.  In  consequence  of  his  disregard  of  this  order, 
the  plaintiff  made  the  present  motion  that  an  attach- 
ment be  issued  against  him. 
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FREEDMAN,  J. — By  the  acts  of  Congress  (Act  of 
1863,  12  U.  8.  Stat.  at  L.,  956, '§  5,  as  amended  by  the 
Act  of  1866,  14  U.  8.  Stat.  at  L.,  46,  §§  3  and  4),  it  is 
provided  that  if  any  suit  or  prosecution,  civil  or  crimi- 
nal, has  been  or  shall  be  commenced  in  any  State 
court  against  any  officer,  civil  or  military,  or  against 
any  other  person,  for  any  arrest  or  imprisonment  made, 
or  other  trespasses  or  wrongs  done,  or  committed,  or 
any  act  omitted  to  be  done,  at  any  time  during  the  re- 
bellion, by  virtue  or  under  color  of  any  authority 
derived  from  or  exercised  by  or  under  the  president  of 
the  United  States,  or  any  act  of  Congress,  and  the  de- 
fendant shall  before  or  after  appearance  and  the  filing 
of  his  plea  or  other  defense  in  said  court,  or  at  any 
term  of  said  court  subsequent  to  the  term  when  the  ap- 
pearance is  entered,  and  before  a  jury  is  impanneled  to 
try  the  same,  file  a  petition,  stating  the  facts  and  veri- 
fied by  affidavit,  for  the  removal  of  the  cause  for  trial 
at  the  next  circuit  court  of  the  United  States,  to  be 
holden  in  the  district  where  the  suit  is  pending,  all 
further  proceedings,  in  the  State  court  shall,  on  the 
filing  of  the  petition  verified  as  aforesaid,  cease  and 
shall  not  be  resumed  until  a  certificate  under  the  seal 
of  the  circuit  court  of  the  United  States  stating  that  the 
petitioner  has  failed  to  file  in  the  said  circuit  court,  at 
the  next  term  thereof,  copies  of  the  process  and  other 
proceedings  had  against  him  in  the  State  court,  is  pro- 
duced. 

It  is  no  longer  necessary  to  file  security  ;*  but  the 
filing  of  a  petition,  properly  verified  by  an  affidavit 

*In  the  case  of  Morey,  Attorney-General  STAJ^BEKKT  gave  his 
opinion  that  the  right  of  removal,  given  by  sections  8  and  4  of  the  act 
of  May  11,  1866,  attaches  upon  the  filing  of  the  petition,  verified  by 
affidavit,  according  to  section  5  of  the  act  of  March  3,  1863,  without 
giving  security  for  filing  copies  of  the  papers  in  the  circuit  court,  and 
without  giving  security  for  the  appearance  of  the  defendant  in  that 
court  (12  Op.  U:  S.  Att.-Gen.,  109.) 
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valid  in  law,  is  indispensable  ;  and  it  has  been  held  by 
the  general  term  of  the  supreme  court  of  this  district, 
in  Jones  v  Seward  (41  Barb.,  269),  that  when  this  re- 
quirement has  been  complied  with,  it  is  the  duty  of  the 
State  court  to  desist  from  proceeding  any  further  in  the 
cause.  Assuming  this  to  be  so,  and  it  having  been 
made  to  appear  that  a  petition  has  been  filed  by  the 
defendant  with  the  view  of  obtaining  the  benefit  of  this 
Congressional  enactment,  the  only  question  which  can 
arise  upon  this  motion  is,  whether  the  petition  is 
properly  verified,  so  as  to  entitle  the  defendant  to  use 
and  rely  upon  it  in  opposition  to  the  motion.  After  a 
careful  examination  of  the  statutes  of  the  United  States, 
as  well  as  of  this  State,  which  designate  the  officers 
before  whom  affidavits  may  be  taken,  and  which  pro- 
vide for  the  authentication  of  the  signatures  of  such 
officers,  I  have  become  satisfied  that  the  verification  of 
the  petition  on  the  files  of  this  court  is  insufficient  for 
that  purpose. 

Under  the  laws  of  the  United  States  an  affidavit,  if 
made  within  the  United  States,  and  which  is  to  be  used 
in  a  State  other  than  the  one  in  which  it  is  made,  may 
be  taken  before — 

1.  A  judge  of  a  court  of  the  United  States. 

2.  A  commissioner  appointed  by  a  circuit  court  of 
the  United  States,  and  an  affidavit  so  taken  has  the  like 
force  as  if  taken  before  a  judge  (Act  of  February  20, 
1812,  2  S£at.  at  L.,  679,  §  1  ;  \  Bright.  Dig.,  166). 

3.  A  commissioner  appointed  by  the  superior  court 
of  an  organized  Territory  of  the  United  States  (Act  of 
September  18,  1850,    9  Slat,  at  L.,  462,  §  1 ;  1  Bright. 
Dig.,  167). 

4.  A  clerk  of  a  district  or  circuit  court,  who  is  ex 
officio  authorized  to  administer  oaths,  and  take  and 
certify  affidavits  and  depositions  in  the  same  manner  as 
commissioners  (Act  of  February  26, 1853,  10  Stot. 

163,  §  1 ;  1  Bright.  Dig.,  137)/ 
N.  s.—  LS.— 5 
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5.  Any  notary  public,  under  his  hand  and  official 
seal  (Act  of  September  16,   1850,  and  Act  of  July  29, 
1854). 

The  latter  act  authorizes  notaries  public  to  take  de- 
positions, and  to  do  such  other  acts  in  relation  to  evi- 
dence to  be  used  in  the  courts  of  the  United  States,  as 
United  States  commissioners  may  do. 

6.  A   State   magistrate,   or    certain    United    States 
officials,   in  certain    cases,   and  for   certain  purposes 
only,  if  authorized  by  regulations  of  executive  depart- 
ments in  the  exercise  of  their  powers,   though   not 
specially  authorized  by  acts  of  Congress. 

Under  the  laws  of  the  State  of  New  York,  an  affi- 
davit taken  in  any  other  State  or  Territory,  before  the 
same  can  be  used  or  read  in  evidence  in  this  State, 
must  be  authenticated  in  one  of  the  following  modes  : 
1.  It  must  be  certified  by  some  judge  of  a  court  having 
a  seal,  to  have  been  subscribed  and  taken  before  him, 
specifying  the  time  and  place,  where  taken,  and  the 
genuineness  of  the  signature  of  such  judge,  the  exist- 
ence of  the  court,  and  the  fact  that  such  judge  is  a 
member  thereof,  must  be  certified  by  the  clerk  of  the 
court,  under  the  seal  thereof  (Jtev.  Stat.,  §  25,  ch.  7, 
tit.  3,  art.  3,  part  3 ;  3  Id.,  5  ed.,  678) ;  or  2.  By  some 
officer  authorized  by  the  laws  of  such  other  State  or 
Territory  to  administer  oaths  and  take  and  certify  affi- 
davits to  be  used  in  the  courts  of  record  of  such  State 
or  Territory  ;  but  in  such  case  there  shall  be  stated  in 
the  body  of  the  affidavit  the  name,  residence,  age,  and 
occupation  of  the  deponent  or  affiant,  and  there  shall 
be  attached  to  the  jurat  or  affidavit  a  certificate  under  the 
name  and  official  seal  of  the  clerk,  register,  prothono- 
tary,  or  other  officer,  authorized  by  the  laws  of  such 
other  State  to  make  such  certificate,  of  the  county  in 
which  the  officer  taking  and  certifying  such  oath  or  affi- 
davit resided,  specifying  that  such  officer  was,  at  the 
time  of  taking  such  oath  or  affidavit,  duly  authorized  to 
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take  the  same,  and  that  such  clerk  register,  prothono- 
tary,  or  other  officer,  is  well  acquainted  with  the  hand- 
writing of  such  officer,  and  verily  believes  that  the  signa- 
ture to  such  jurat  or  certificate  is  genuine,  and  that 
such  oath  or  affidavit  purports  to  be  taken  in  all  re- 
spects as  required  by  the  laws  of  such  State  or  Terri- 
tory (Laws  oflSQQ,  ch.  133,  p.  241) ;  or  3.  By  a  commis- 
sioner residing  in  such  other  State  or  Territory  appoint- 
ed by  the  governor  of  this  State  for  the  purpose  of 
administering  oaths  or  affirmations  (Laws  of  1850,  ch. 
270,  as  amended  by  Laws  of  1857,  ch.  788). 

In  such  case  the  affidavit  must  be  certified  and 
authenticated  by  such  commissioner  under  his  hand 
and  official  seal,  in  the  manner  directed  by  the  laws  of 
this  State,  and  in  addition  thereto  there  must  be  sub- 
joined or  affixed  to  the  certificate  signed  and  sealed  by 
such  commissioner  as  aforesaid,  a  certificate  under  the 
hand  and  official  seal  of  the  secretary  of  state  of  this 
State,  certifying  that  such  commissioner  was,  at  the 
time  of  administering  such  oath  or  affirmation,  duly 
authorized  to  take  the  same,  and  that  the  secretary  is 
acquainted  with  the  hand-writing  of  such  commis- 
sioner, or  has  compared  the  signature  to  such  certifi- 
cate with  the  signature  of  such  commissioner  deposited 
in  his  office,  and  has  also  compared  the  impression  of 
the  seal  affixed  to  the  certificate  with  the  impression  of 
the  seal  of  such  commissioner  deposited  in  his  office, 
and  he  verily  believes  the  signature  and  impression  of 
the  seal  of  said  certificate  to  be  genuine  (Laws  of  1850, 
ch.  270,  §  4). 

By  chapter  471  of  Laws  of  1862,  p.  870,  it  is  further 
provided :  "  Any  person  holding  the  rank  of  colonel  or 
any  higher  rank  in  the  New  York  State  Volunteers .  in 
the  service  of  the  United  States,  and  any  commissioned 
officer  in  said  service,  and  who  is  a  counselor  of  the 
supreme  court  of  this  State,  may  administer  and  certify 
any  oath  or  affirmation  which  any  person  may  wish  to 
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take  or  make,  who  is  actually  in  the  said  volunteer 
service,  whenever  such  officer  or  person  shall  be  out 
of  this  State." 

The  foregoing  are  all  the  statutory  provisions  of  the 
State  of  New  York  which  apply  to  affidavits  taken  in 
any  other  State  or  Territory  of  the  United  States. 

The  affidavit  annexed  to  defendant's  petition  was 
sworn  to  before  Robert  B.  Caverly,  residing  at  Lowell, 
in  the  commonwealth  of  Massachusetts,  who  certified 
the  same  under  his  hand  and  seal  as  an  alleged  com- 
missioner of  the  State  of  New  York,  appointed  pursu- 
ant to  the  laws  of  1850  and  1857  of  said  State  herein- 
before referred  to ;  but  there  is  no  certificate  of  the 
secretary  of  state  subjoined  or  affixed  thereto.  Not 
being  sworn  to  before  a  person  authorized  by  Congress, 
it  cannot  be  read  in  evidence  in  any  court  of  the  United 
States  (Haight  v.  Proprietors  of  the  Morris  Aqueduct, 
4  Wash.  C.  Cf.j  601),  and  not  being  authenticated  as 
prescribed  by  the  laws  of  the  State  of  New  York,  it 
cannot  be  used  here,  for  the  statute  of  1850  provides 
not  only  that  it  shall  not  be  read  in  evidence,  but  also 
that  it  shall  not  be  used  for  any  purpose  whatsoever. 
In  either  aspect  of  the  case,  the  defendant  has  failed  to 
comply  with  essential  provisions  of  law,  upon  the 
strict  compliance  with  which  the  validity  of  his  entire 
affidavit  depends.  He,  therefore,  has  not  complied 
with  the  requirements  of  the  acts  authorizing  a  removal 
of  the  case  into  the  Federal  courts  and,  consequently, 
the  action  has  not  been  removed,  but  is  still  pending  in 
this  court. 

Under  these  circumstances  the  plaintiff  is  entitled 
to  an  order  requiring  the  defendant  to  show  cause  why 
an  attachment  should  not  issue. 
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AHERN  against  THE  STANDARD  LIFE  INSUR 
ANCE  COMPANY. 

New  Yorlt  Superior  Court;  Special  Term^  June,  1870. 
COSTS. — APPEAL  FROM  JUDGMEKT  AND  OEDEE. 

On  an  appeal  from  a  judgment,  after  trial  by  jury,  and  an  appeal  from 
an  order  denying  a  motion  for  a  new  trial,  costs  of  two  appeals  may 
be  allowed,  although  both  appeals  are  brought  to  hearing  at  the 
same  time  and  place,  and  upon  one  set  of  papers. 

Appeal  from  taxation  of  costs. 

This  action  was  brought  by  Simeon  J.  Ahern 
against  the  Standard  Life  Insurance  Company. 

This  was  an  appeal  from  the  taxation  of  costs  by  the 
clerk.  Plaintiff  obtained  a  verdict  at  the  trial  term. 
A  motion  was  made  at  special  term  for  a  new  trial  upon 
a  case,  which  was  denied.  Judgment  was  thereupon 
entered,  and  the  defendants  appealed  to  the  general 
term  from  the  judgment,  and  also  from  the  order  deny- 
ing the  motion  for  a  new  trial.  The  general  term  af- 
firmed the  order  and  judgment  appealed  from.  The 
clerk  allowed  the  following  costs  : 

Costs  before  argument  on  appeal  from  judgment,  $20.00 
"    for  "        of        "        "  "  40.00 

"     before  argument  .of  appeal  from  order  de- 
nying new  trial          .        .        .        .        .'        .20.00 

Costs  for  argument  of  appeal  from  order  deny- 
ing new  trial 40.00 
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FKEEDMAN,  J. — In  consequence  of  the  omission  of 
the  cases  arising  under  subdivision  2  of  section  349, 
from  the  exceptions  contained  in  subdivision  5  of  sec- 
tion 307  of  the  Code,  as  it  now  stands,  the  same  costs 
may  be  taxed  on  appeal  from  an  order  denying  motion 
for  new  trial,  as  upon  appeal  from  the  judgment.  Al- 
though in  practice  both  appeals  are  brought  to  a  hear- 
ing at  the  same  time  and  place,  and  upon  one  set  of 
papers,  they  are  nevertheless,  entirely  distinct  from  each 
other.  An  appeal  from  the  judgment,  after  trial  by 
jury,  presents  only  questions  of  law ;  but  an  appeal 
from  the  order  denying  motion  for  a  new  trial,  enables 
the  appellant  to  obtain  a  review  of  the  questions  of  fact 
as  well  as  of  law.  Such  combined  appeal  calls  for  a 
more  full  preparation  of  the  appeal  papers,  imposes 
vastly  greater  labors  upon  the  counsel  for  the  respon- 
dent, and  entitles  the  appellant  to  a  more  thorough 
consideration  by  the  appellate  court  of  the  whole  case, 
than  by  an  appeal  from  the  judgment  alone. 

The  clerk,  therefore,  was  right  in  taxing  the  costs 
of  both  appeals. 
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IRELAND  against  NICHOLS. 
New  TorJc  Superior  .Court ;  Special  Term,  June,  1870. 

APPEAL. — STAY   OF   PROCEEDINGS    ON   JUDGMENT. — 
DISCHARGING  RECEIVER. 

Notwithstanding  the  stay  of  proceedings  on  a  judgment  in  favor  of  de- 
fendant, effected  by  an  appeal  to  the  court  of  appeals  with  security, 
the  court  below  have  power  to  discharge  a  receiver,  whose  appoint- 
ment was  ordered  before  judgment,  as  a  provisional  remedy. 

The  proceedings  which  are  stayed  by  the  appeal  are  those  which  may 
be  instituted  by  the  respondent  for  the  purpose  of  enforcing  the 
provisions  of  the  judgment. 

The  entry  of  the  judgment  in  favor  of  the  defendant  ends  the  functions 
of  the  receiver,  although  he  is  not  discharged  without  special  prder. 

Motion  to  discharge  a  receiver. 

This  action  was  brought  by  Andrew  L.  Ireland 
against  William  Henry  Nichols  and  others.  The 
plaintiff  procured  the  appointment  of  a  receiver  in  the 
action  as  a  provisional  remedy,  and  subsequently  de- 
fendants succeeded  upon  the  trial ;  and,  after  judgment 
entered  for  defendants,  plaintiff  appealed  to  the  court 
of  appeals. 

FREEDMAN,  J. — This  action  was  brought  by  the 
plaintiff,  as  lessor,  against  the  defendant  Nichols,  as 
lessee,  to  recover  the  possession  of  real  property,  upon 
the  ground  that  the  lease  had  been  forfeited  for  viola- 
tion of  its  conditions.  The  main  question  in  the  case 
was,  whether  the  forfeiture  incurred  had  been  waived 
by  plaintiff.  Upon  the  trial,  the  court  directed  the  jury 
to  find  a  verdict  for  the  defendants,  to  which  ruling 
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the  plaintiff  duly  excepted.  The  jury,  by  direction  of 
the  court,  found  a  verdict  for  the  defendants,  and  the 
exception  was  ordered  to  be  heard  at  general  term,  in 
the  first  instance,  and  judgment  was,  in  the  mean 
time,  suspended.  The  general  term  overruled  the  ex- 
ception, and  ordered  judgment  for  the  defendants  upon 
the  verdict.  After  the  entry  of  judgment  in  conformity 
with  this  decision,  plaintiff  perfected  an  appeal  to  the 
court  of  appeals.  Defendants  now  move  that  the  re- 
ceiver appointed  for  the  collection  of  the  rents  during 
the  pendency  of  the  action  (37  How.  Pr.,  222),  be  dis- 
charged. Plaintiff  insists  that  the  motion  comes  too 
late,  for  the  reason  that  the  perfecting  of  the  appeal 
has  deprived  this  court  of  the  power  to  grant  it ;  but 
the  authorities  cited  upon  this  point  fail  to  establish 
the  proposition.  Section  339  of  the  Code  prescribes 
that  the  perfecting  of  the  appeal  shall  stay  all  further 
proceedings  in  the  court  below,  upon  the  judgment  ap- 
pealed from,  or  upon  the  matter  embraced  therein. 
The  proceedings  here  referred  to  must  be  construed  to 
mean  such  proceedings  as  may  be  instituted  by  the  re- 
spondent for  the  purpose  of  enforcing  the  provisions 
of  the  judgment,  especially  as  the  same  section,  in  ex- 
press terms,  preserves  the  power  of  the  court  below  to 
proceed  upon  any  other  matter  included  in  the  action, 
and  not  affected  by  the  judgment  appealed  from.  The 
security  on  appeal  only  stays  further  proceedings  in 
execution  of  the  judgment,  but  confers  no  power  upon 
the  court  below  to  undo  anyihing  already  done  upon 
the  judgment.  Thus,  in  Howe  v.  Searing  (6  Bosw., 
684),  it  was  held  that  the  perfecting  of  the  appeal  sus- 
pended the  rights  of  the  respondent  to  institute  pro- 
ceedings for  the  punishment  of  the  appellant  for  the 
violation  of  a  perpetual  injunction  awarded  by  the 
judgment,  during  the  pendency  of  the  appeal  from  the 
judgment  in  the  court  of  appeals,  and  that  in  the  mean 
time  the  appellant  could  act  at  his  peril.  And  in 
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Ratlibone  v.  Morris  (9  Abb.  Pr.,  213),  it  was  held,  on 
a  motion  to  supersede  an  execution  issued,  that  the 
effect  of  the  security  on  appeal,  under  section  339,  was 
simply  to  stay  all  further  proceedings,  but  that  the 
court  had  not  authority  to  vacate  any  proceeding  al- 
ready instituted,  or  release  any  right  already  acquired 
by  the  respondent,  under  the  judgment.  The  case  of 
Berry  (26  Barb.,  55),  is  to  the  same  effect. 

In  the  present  case,  the  appointment  of  the  receiver 
was  a  provisional  remedy  in  the  action,  and  auxiliary. 
It  was  made  by  the  court  in  the  exercise  of  its  discre- 
tionary powers,  not  as  a  matter  of  strict  right,  but 
purely  as  a  matter  of  favor  to  the  plaintiff,  and  is  en- 
tirely independent  of  the  judgment  from  which  plain- 
tiff appealed,  and  which,  so  far  as  this  court  is  con- 
cerned, is  a  final  determination  of  the  actual  rights  of 
the  parties.  Upon  a  comparison  of  the  language  of 
section  339  of  the  Code  with  that  of  section  86  of  2  Itev. 
Stat.,  607,  and  a  careful  examination  of  the  questions 
decided  by  the  chancellor  in  Hart  v.  Mayor,  &c.  of  Al- 
bany (3  Paige,  385).  I  entertain  no -doubt  that  this 
court,  notwithstanding  plaintiff's  appeal  from  the  judg- 
ment, possesses  the  power  to  redress  a  wrong  which,  as 
it  now  appears,  has  been  done  to  the  defendant  by  the 
allowance  of  a  mere  provisional  measure  not  affecting 
the  merits  of  the  action. 

According  to  the  current  of  the  authorities,  the 
entry  of  the  judgment  in  favor  of  the  defendants  had 
the  effect  of  ending  the  functions  of  the  receiver,  but 
the  receiver  is  not  discharged  thereby.  The  court  may, 
according  to  the  exigencies  of  the  case,  upon  good 
cause  shown,  either  continue  or  discharge  him  by  a 
further  order,  upon  an  examination  of  the  peculiar 
facts  of  this  case.  I  have  come  to  the  conclusion  that 
the  receiver  should  be  discharged.  I  hereby  appoint 
James  M.  Smith,  Esq.,  as  referee,  to  pass  the  accounts 
of  the  receiver,  and  upon  the  confirmation  of  the 
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referee' s  report,  the  receiver  will  be  required  to  pay 
over  the  funds,  less  all  proper  charges,  to  the  clerk  of 
this  court,  to  be  invested  by  said  clerk  in  the  New 
York  Life  Insurance  &  Trust  Company,  until  the  fur- 
ther order  of  this  court. 

Order  to  be  settled  on  two  days'  notice. 


RUBBER    TIP   PENCIL   COMPANY    against 
HOVEY. 

Supreme  Court,  First  District ;  Special  Term,  Septem- 
ber, 1870. 

INJUNCTION. — SEVEEAL  CONTRACTS  CONSTRUED 
AS  ONE. 

Three  instruments  between  the  same  parties  having  been  executed  at 
the  same  time,  and  together  embodying  the  terms  of  a  compromise 
in  reference  to  a  question  of  infringement  of  patent  right ; — Held, 
that  they  must  be  taken  together  as  one  contract ;  and  that  the 
plaintiff,  while  refusing  to  be  bound  by  one  of  them  on  account  of 
alleged  violations  by  defendant,  could  not  have  an  injunction  to 
restrain  defendant  from  disregarding  the  provisions  of  another. 

Motion  to  vacate  injunction. 

The  Rubber  Tip  Pencil  Company  brought  this  ac- 
tion against  Samuel  D.  Hovey,  to  enjoin  him  and  his 
servants  from  making  or  dealing  in  rubber  pencil-heads 
during  the  term  of  a  patent  therefor,  claimed  by  plain- 
tiffs, except  dealing  in  such  as  might  be  purchased 
from  plaintiffs  ;  and  for  damages. 

It  appeared  that  defendant  and  his  partner,  on  the 
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one  hand,  and  one  Levi  L.  Tower,  on  the  other,  each 
held  a  patent  for  such  a  device,  and  after  some  contro- 
versy respecting  an  infringement  which  Mr.  Tower 
complained  defendant  made,  they  agreed  to  combine 
their  interests,  Tower  to  take  both  patents,  and  to  sup- 
ply defendant  on  terms  agreed  on. 

In  reducing  the  compromise  to  writing,  three  instru- 
ments were  made,  each  dated  September  16,  1868,  and 
all  executed  at  the  same  time. 

The  first  fixed  the  conditions  of  purchase  and  sale 
of  the  article  between  the  parties  ;  the  price  to  be  paid  ; 
and  limited  the  quantity  to  be  ordered. 

The  second  agreement  provided  that  neither  party 
should  sell  pencil  point  protectors  with  rubber  heads 
attached,  at  a  less  price  than  two  dollars  and  seventy- 
five  cents  per  gross. 

And  the  third  agreement  (on  which  this  suit  was 
founded)  provided  that  the  defendant  would  not  pur- 
chase or  sell  rubber  heads  unless  the  same  should  be 
procured  from  Tower. 

Defendant's  affidavits  alleged  that  it  was  not  in- 
tended by  the  parties  to  make  three  separate  contracts, 
by  adopting  three  instruments. 

After  the  execution  of  these  instruments,  defendant 
assigned  his  patent  to  Tower,  and  thereafter  ordered 
the  articles  from  him. 

Subsequently,  Tower  refused  to  fill  the  defendant's 
orders.  This  refusal  was  communicated  in  writing, 
and  in  it  defendant's  "frequent  and  continued  viola- 
tions of  the  covenants  and  conditions  of  the  agreement 
of  date  September  16,  1868,"  were  alleged  as  grounds 
for  considering  the  agreement  void.  Still  later,  Mr. 
Tower  assigned  his  contract  and  patent  to  the  plain- 
tiffs. 

The  defendant  insisted  that  he  had  not  violated  the 
agreement  up  to  the  time  of  Tower's  refusal,  and  that 
Tower  had  first  violated  it  by  his  refusal  and  notice. 
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Plaintiffs,  claiming  as  assignees  of  Tower,  obtained 
a  preliminary  injunction. 

A  motion  to  dissolve  it  at  first  was  denied,  with 
leave  to  renew,  and  was  now  renewed  before  Mr.  Jus- 
tice INGRAHAM. 

Ambrose  Mbnett,  for  the  motion. — I.  These  instru- 
ments must  be  construed  together,  as  forming  but  one 
contract  (Van  Vleet  v.  Slauson,  45  Barb.,  317 ;  Cornell 
«.  Todd,  2  Den.,  130  ;  Church  v.  Brown,  21  N.  T.,  315  ; 
Pepper  v.  Haight,  20  Barb.,  429  ;  Meriden  Brittania 
Co.  v.  Zingsen,  4.Robt.,  312  ;  Hamilton  v.  Taylor,  18  N. 
T.,  358  ;  2  Pars,  on  Contr.,  503,  and  cases  there  cited). 
This  might  be  done,  even  if  the  several  instruments 
were  not  made  at  the  same  time  (Van  Hagen  v.  Van 
Rensselaer,  18  Johns.,  420  ;  Sawyer  v.  Hammatt,  15 
Me.,  40  ;  Adam  v.  Hill,  16  Id.,  215). 

II.  Tower's  refusal  to  fulfill  precludes  an  injunction 
to  enforce  the  contract  against  defendant  (New  York  & 
Harlem  R.  R.  Co.  v.  Mayor,  &c.  of  New  York,  1  Hilt., 
562  ;  15  Wend.,  87  ;  12  Id.,  334  ;  Dubois  v.  Delaware  & 
Hudson  Canal  Co.,  4  Wend.,  285  ;  Lantry  v.  Parks,  8 
Cow.,  63  ;  2  Pars,  on  Contr.,  678). 

III.  Were  the  agreements  to  be  regarded  as  sepa- 
rate, the  injunction  could  not  be  upheld,  because  the 
effect  would  be  in  restraint  of  trade,  and  inequitable  as 
towards  defendant. 

IV.  For  the  purposes  of  the  injunction,  it  makes  no 
difference  who  was  the  first  to  violate  the  agreement.    It 
is  enough  that  Tower  has  rescinded  it. 

J.  S.  WasTiburn,  opposed. 

INGEAIIAM,  J. — Whether  or  not  the  defendant  is 
violating  a  patent,  is  not  material  in  this  action. 

The  three  instruments  are  to  be  construed  together 
as  one  instrument.  They  all  relate  to  the  same  subject- 
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matter,  were  made  at  the  same  time,  and  cannot  well 
be  carried  out  separately.  Both  parties  seem  to  have 
considered  that  both  agreements  had  been  violated,  and 
claim,  on  the  part  of  each,  that  one  was  void. 

Under  these  circumstances,  I  see  no  propriety  in 
continuing  the  injunction  on  one  of  them  while  the 
plaintiff  claims  that  the  other  has  ceased  to  have  any 
validity. 

Motion  granted,  costs  to  abide  event. 


PAKDEE  against  FOOTE. 

Supreme  Court,  First  District ;  Special  Term  and 
Chambers,  May,  1870. 

LEAVE  TO  REPLY. — TEEMS. 

Leave  to  file  a  reply,  after  a  trial  has  been  commenced  before  a  referee, 
should  be  allowed  where  the  omission  was  the  result  of  mistake,  and 
giving  relief  will  not  cause  greater  injustice  to  defendant  than  the  re- 
fusal would  to  plaintiff. 

Plaintiff  should  be  charged  with  costs  since  issue,  and  costs  of  motion ; 
and  defendant  should  have  leave  to  amend ;  and  the  reference 
should  be  vacated,  since  the  issues  will  be  changed. 

Motion  for  leave  to  reply. 

This  action  was  brought  by  John  S.  Pardee  ard 
others  against  Randall  H.  Foote  and  others. 

Burrill,  Damson  &  Burrill,  for  the  motion. 

I 

,  opposed. 
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INGRAHAM,  J. — It  is  evident  from  the  papers  that 
the  omission  to  file  a  reply  arose  from  a  mistake  of  the 
counsel,  for  which  the  plaintiff  should  not  be  held  re- 
sponsible, unless  giving  him  relief  would  cause  greater 
injustice  to  the  defendant. 

I  am  not  disposed  to  throw  on  the  counsel  the  con- 
sequences of  such  an  error,  unless  he  has  been  guilty  of 
gross  negligence  or  laches  on  his  part ;  such  does  not 
appear  to  be  this  case. 

As,  however,  the  proceedings  since  issue'  are  ren- 
dered useless,  the  plaintiff  must  pay  the  costs  of  the 
proceedings  since  issue  was  joined,  and  the  costs  of  this 
motion,  ten  dollars. 

As  the  issue  will  be  changed,  the  proceedings  on 
the  reference  must  be  discharged,  and  the  trial  com- 
mence anew,  after  the  issue  is  joined. 

The  defendants  may  also  amend  their  answer  if  they 
elect  so  to  do  within  ten  days.  The  plaintiff  must  re- 
ply thereto  within  ten  days  after  service  of  amended 
answer,  and  pay  the  costs  within  that  time.  As  the 
issues  are  changed,  an  order  of  reference  may  not  be 
proper.  That  order,  therefore,  must  be  vacated,  and 
leave  granted  to  either  party  to  move  for  a  new  ref- 


Motion  granted  on  these  terms. 
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WAYLAND  against  LYSEN. 


Supreme  Court,  First  District;   Special  Term  and 
Chambers,  July,  1870. 

SHAM  ANSWER. — ACTION  BY  BROKER. 

In  an  action  by  a  broker  for  his  commissions,  a  general  denial  may  be 
struck  out  as  sham,  on  affidavits  showing  that  the  person  introduced 
by  the  plaintiff  actually  became  purchaser,  and  plaintiff  was  in- 
structed to  prepare  the  contract,  although  the  sale  was  effected  at  a 
less  price  than  that  named  by  defendant  in  employing  plaintiff. 

Motion  to  strike  out  an  answer  as  sham. 
J.  JL  Aymard,  for  the  motion. 
,  opposed. 

BRADY,  J. — The  general  denial  in  this  case  inter- 
posed by  defendant  as  his  answer,  is  not  justifiable  on 
the  evidence  submitted.  It  seems  to  me  that  the  de- 
fense is  predicated  of  the  theory  that  the  defendant 
having  named  twenty-five  thousand  dollars  as  the 
price  of  his  land,  and  less  having  been  obtained  for  it, 
the  plaintiffs  cannot  recover. 

Under  the  present  system  of  pleading,  such  an  an- 
swer cannot,  against  the  proofs  furnished,  be  enter- 
tained. The  defendant  accepted  the  purchaser 
introduced  by  the  plaintiffs,  and  sold  to  him  for  a 
less  price  than  twenty-five  thousand  dollars,  requesting 
the  plaintiffs  to  make  out  the  contract.  The  plaintiffs 
were  the  procuring  cause  of  the  sale,  and  it  must  ap- 
pear conclusively,  in  order  to  deprive  them  of  their 
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commissions,  that  the  twenty-five  thousand  dollars 
was  the  established  minimum  price  at  which  they 
were  to  sell,  when  the  person  introduced  by  them  be- 
came the  purchaser  at  a  less  price ;  more  particularly 
when  it  appears  that  the  negotiations  were  caused  or 
were  completed  in  their  office,  and  they  were  in- 
structed to  prepare  the  contract. 

The  answer  is  sham,  I  think,  and  the  motion  must 
be  granted. 


ALLEN  against  HERSCHORN. 

Supreme  Court,   First  District;   Special  Term  and 
Chambers,  April,  1870. 

ATTACHMENT. — STALE  CLAIM. 

A  plaintiff  seeking  an  attachment  against  the  property  of  his  debtor, 
on  the  ground  of  a  fraudulent  disposal  of  property  four  years  past, 
must  make  out  a  satisfactory  excuse  for  delay,  or  a  very  clear  case 
entitling  him  to  the  remedy. 

Motion  to  vacate  attachment. 

BEADY,  J. — The  plaintiff's  claim,  accrued  in  1866, 
and  in  that  year,  and  in  the  month  of  August,  the  de- 
fendants made  an  assignment  making  a  preference  for 
the  amount  of  the  plaintiff 's  demand  as  they  believed 
it  to  be,  but  in  the  name  of  another  person.  In  April, 
1870,  nearly  four  years  after  the  assignment,  and  after 
the  defendants  had  been  discharged  from  their  debts 
in  bankruptcy,  the  plaintiff  procured  an  attachment 
against  them,  alleging  a  fraudulent  disposition  of  their 
property,  in  1866,  and  an  intended  fraudulent  dispo- 
sition of  their  property  then  (at  the  latter  time)  pos- 
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sessed.  The  evidence  in  reference  to  the  first  charge, 
though  sufficient  to  create  suspicion  against  the  bona 
fides  of  the  assignment,  is  not  conclusive  in  its  charac- 
ter, and  when  considered  in  reference  to  the  delay  of 
the  plaintiff  in  assailing  that  transaction,  and  so  far  as 
he  is  concerned,  should  not  be  sustained. 

Where  a  creditor  rests  upon  his  rights  for  so  long  a 
period,  there  should  be  either  entirely  satisfactory 
reasons  given  for  the  delay,  or  a  strong  case  made  out 
to  justify  his  employment  of  so  summary  a  process  as 
an  attachment,  and  particularly  when  it  is  directed 
against  property  which  cannot  be  regarded  as  the 
product  of  fraudulent  appropriations.  Neither  of  these 
elements  are  present  in  this  case. 

In  reference  to  the  second  charge,  it  is  sufficient  to 
say  that  it  is  not  sustained.  It  does  not  appear  that 
either  of  the  defendants  had  any  intention  to  dispose 
of.their  property  to  defraud  creditors,  or  to  dispose  of 
it  in  any  other  than  the  usual  mode  of  transfer  in  busi- 
ness life.  It  may  be,  and  doubtless  is  so  in  fact,  that 
the  defendant  did  employ  the  plaintiff's  money  for 
purposes  other  than  that  for  which  it  was  received ; 
but  that  forms  no  ground  for  an  attachment. 

I  think  the  motion,  for  these  reasons,  should  be 
granted. 


sr.  8. — 
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PKOTESTANT   EPISCOPAL    SOCIETY    against 
FLANDERS. 

Supreme  Court,  First  District ;  Special  Term  and 
Chambers,  1870. 

COMPLAINT  IN  EJECTMENT. — AVERMENT  OF  NOTICE. 
— J  UDGMENT. — WAIVER. 

A  judgment  in  ejectment  will  not  be  set  aside  on  motion,  on  the 
ground  that  the  complaint  did  not  aver  that  fifteen  days'  notice  of 
intention  to  re-enter  had  been  given,  especially  where  the  action  and 
recovery  are  founded  as  well  on  the  breach  of  other  covenants,  as  on 
that  of  the  covenant  for  payment  of  rent. 

The  notice,  if  necessary,  may  be  waived  by  defendant's  omission  to 
object  before  judgment.* 

Motion  to  vacate  judgment. 

BRADY,  J. — The  defendant  in  this  action  did  not 
demur  to  the  complaint  upon  the  ground  that  it  was ' 
not  therein  averred  that  he  had  been  notified  of  the  in- 
tention of  the  plaintiffs  to  re-enter  for  the  non-payment 
of  rent,  as  contemplated  by  statute  (Laws  of  1846,  ch. 
274,  §  3 ;  same  statute,  3  llev.  Stat.,  5  ed.,  30,  §  12), 
and  doubtless,  for  the  reason  that  they  did  not  rest 
their  right  to  the  relief  demanded,  solely  upon  the  non- 
payment of  such  rent.  The  lease  puts  upon  the  lessee 
the  obligation  to  pay  assessments,  taxes,  &c.,  and  the 
demise  is  upon  the  condition  that  the  covenants  be  per- 
formed, reserving  to  the  lessor  a  right  of  re-entry  if  the 
covenants,  or  any  of  them,  be  broken.  The  complaint 
averred  that  taxes  and  assessments  had  been  imposed 
which  had  not  been  discharged,  in  addition  to  the  al- 
legation that  rent  was  in  arrear  and  unpaid ;  and  de- 

*  As  to  the  cases  in  which  notice  is  necessary,  see  Cruger  v.  McLaury, 
41  N.  F.,  219. 
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manded  judgment  against  the  defendant  for  the  surren- 
der of  the  premises,  and  for  the  payment  of  the  damages 
sustained,  which  embraced  the  sums  due  for  rent,  and 
for  assessments  and  taxes  unpaid.  The  plaintiffs 
having  succeeded  in  striking  out  the  defendant's  answer 
as  frivolous,  gave  notice  that  the  plaintiff's  damages 
would  be  inquired  into  and  assessed  by  the  sheriff's 
jury,  and  the  defendant  thereupon  consented  that  they 
should  be  assessed  at  a  sum  agreed  upon,  which  was 
in  excess  of  the  amount  due  for  rent.  Under  these  cir- 
cumstances the  plaintiff's  recovery  of  judgment  of 
ouster  is  not  necessarily  placed  upon  the  non-payment 
of  rent/  The  condition  of  the  lease  gave  them  the  right 
to  re-enter  for  non-payment  of  taxes  and  assessments, 
which  the  defendant  admitted  were  due  and  unpaid, 
and  it  cannot  now  be  said  upon  the  inspection  of  the 
complaint  and  proceedings  had,  that  this  was  an  action 
of  ejectment  for  non-payment  of  rent  only;  and  such 
being  the  case,  it  becomes  wholly  immaterial  whether 
the  notice  of  intention  to  re-enter  was  given  or 
not. 

There  is,  however,  another  view  of  this  question. 
This  court  has  jurisdiction  of  the  action  of  ejectment; 
but  it  may  be  assumed  that  when  it  is  brought  for  non- 
payment of  rent,  fifteen  days'  notice  of  an  intention  to 
re-enter  must  be  shown.  Acting  on  this  assumption,  it 
cannot  be  questioned  that  the  notice  required  by  the 
statute  is  for  the  benefit  of  the  tenant,  lessee,  or  assig- 
nee, and  being  for  his  benefit,  that  he  may  waive  a  com- 
pliance with  it,  by  appearing  in  the  action  commenced 
against  him  and  failing  to  object.  This  is  the  state- 
ment of  a  general  rule  well  settled.  The  defendant  in 
this  action  appeared  and  did  not  object  to  the  plain- 
tiff's recovery  for  the  omission  stated,  and  in  various 
proceedings  and  motions  in  the  action  subsequent  to 
his  answer,  did  not  present  it. ..  It  comes  too  late.  It 
was  by  no  means  essential  to  the  jurisdiction  of  this- 
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court,  although  it  may  be  that  it  was  to  the  plaintiff's 
success. 

The  motion  to  vacate  the  judgment  must,  for  these 
reasons,  be  denied. 


MATTER  OF  DOUGLASS. 

Supreme  Court,  First  District;   Special  Term,  Sep- 
tember, 1870. 

VACATING   ASSESSMENT. — LEGAL    IKEEGULARITY. 

The  provision  of  the  statute  (Laws  of  1857,  ch.  446),  that  proceedings 
of  the  corporation  of  the  city  of  New  York  laying  assessments  shall 
l>e  published  in  the  daily  papers, — is  directory.  But  the  clause 
declaring  that  all  resolutions  and  reports  recommending  a  specific 
improvement,  taxing  the  citizens,  shall  not  be  passed  until  such 
notice  has  been  published  at  least  two  days,  is  prohibitory. 

If  two  days  elapse  between  the  publication  and  the  passage  of  the 
resolution,  one  publication  is  sufficient.  The  object  was  to  give  two 
days  after  publication  before  the  adoption  of  the  resolution. 

The  adoption  of  the  resolution  intended  by  the  statute  is  its  passage  . 
by  both  boards ;  and  it  is  only  necessary  that  two  days  after  publica- 
tion should  intervene  between  its  introduction  and  its  final  passage 
in  both  boards. 

Motion  to  vacate  an  assessment. 

George  W.  Douglass  presented  his  petition,  asking 
the  court,  under  act  of  1854,  to  vacate  an  assessment 
which  had  been  imposed  by  the  municipal  authorities 
upon  property  belonging  to  him,  for  the  expense  of 
grading  and  paving  Sixty-fourth-street  between  Third 
and  Fifth-avenues. 
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The  facts  on  which  he  relied  sufficiently  appear  in 
the  opinion. 

Ls'GRAHAM,  P.  J. — The  objection  to  the  validity  of 
this  assessment  is  that  the  resolution  and  report  of  the 
committee  were  not  published  in  all  the  newspapers 
employed  by  the  corporation,  immediately  after  the 
adjournment  of  the  board.  The  statiite  contains  the 
provision  that  the  same  shall  not  be  passed  or  adopted 
until  after  such  notice  has  been  published  at  least  two 
days  (Laws  of  1857,  ch.  446).  The  proceedings  were 
not  published  in  all  the  papers,  and  the  notice  was 
only  published  in  the  daily  papers  prior  to  the  passage 
of  the  resolution.  .  So  far  as  the  direction  of  the  statute 
is  to  publish  the  proceedings  in  all  the  papers  em- 
ployed by  the  corporation,  I  have  no  doubt  that  the 
same  is  to  be  considered  directory,  and  that  a  depart- 
ure therefrom  through  mistake,  or  even  negligence  and 
not  intentionally,  would  not  vitiate  the  proceedings. 

The  difficulty  arises  from  the  subsequent  clause  of 
the  act,  which  says:  "All  resolutions  and  reports  of 
committees  which  shall  recommend  any  specific  im- 
provement, taxing  or  assessing  the  citizens  of  the  city," 
&c.,  "  shall  not  be  passed  or  adopted  until  after  such 
notice  has  been  published  at  least  two  days."  The 
prohibition  against  the  passage  of  the  resolution  or  re- 
port takes  it  out  of  the  mere  directory  character  of  the 
proceedings,  and  makes  the  passage  illegal  within  the 
meaning  of  the  act  of  1858  (as  therein  designated  a 
legal  irregularity),  if  the  provisions  of  the  statute  are 
not  complied  with.  It 'becomes  necessary,  therefore,  to 
inquire  what  is  meant  by  "  such  notice  has  been  pub- 
lished at  least  two  days."  I  think  it  clear  that  the 
statute  does  not  require  two  publications.  It  is  suf- 
ficient if  two  days  shall  elapse  between  the  publication 
of  the  notice  and  the  passage  of  the  resolution.  The 
act  does  not  anywhere  require  more  than  one  publica- 
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tion  in  one  paper,  and  the  use  of  the  word  "notice'* 
shows  that  the  object  was  to  -give  the  parties  to  be  as- 
sessed two  days'  notice  after  its  publication  before  the 
adoption  of  the  resolution. 

This  is  not  confined  to  each  board.  The  adoption 
of  the  resolution  means  its  passage  by  both  boards, 
and  it  is  only  necessary  that  two  days  after  publication 
of  the  notice  shall  intervene  between  the  introduction 
of  the  resolution  and  its  final  passage  in  both  boards  of 
the  common  council.  The  resolution  was  introduced 
in  the  board  of  aldermen,  July  20,  1863.  The  commit- 
tee reported,  August  25,  1863.  The  resolution  was 
finally  adopted  by  the  board  of  councilmen,  September 
24,  1863.  The  resolution  was  published  in  the  Tribune 
and  in  the  Herald,  July  7,  and  notice  of  the  report  of 
the  committee  on  August  27 ;  notice  of  its  reference  to 
the  board  of  councilmen,  September  19,  and  of  the  re- 
port on  September  23.  More  than  two  days  elapsed 
after  the  publication  of  the  notice,  and  the  necessary 
publication,  therefore,  took  place,  unless  it  was  neces- 
sary that  such  publication  should  have  been  made  in 
all  the  papers  employed  by  the  corporation,  to  give 
validity  to  the  proceeding.  I  do  not  feel  willing  to 
give  such  a  construction  to  this  statute,  which  is  not 
called  for  by  the  literal  interpretation  of  it,  so  as  to  ren- 
der these  assessments  illegal.  The  words  of  the  act 
only  require  the  publication  of  the  notice  to  be  for  two 
days.  It  does  not  forbid  the  passage  of  the  resolution 
until  published  in  all  the  papers,  but  only  until  the 
notice  has  been  published  for  two  days,  and  the  pro- 
visions of  the  statute  can  be  upheld  by  construing  the 
number  of  papers  to  be  merely  directory,  and  the  pro- 
hibitory portion  of  the  act  as  satisfied  by  the  publica- 
tion of  the  notice  in  some  of  them,  for  at  least  two  days 
before  the  resolution  was  adopted.  It  is  not  reasonable 
to  suppose  that  the  common  council  should  be  required 
to  examine  every  newspaper  employed  by  the  corpor- 
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ation  to  see  if  its  resolutions  proposed  to  be  passed 
have  been  published  in  every  paper  so  employed  be- 
fore their  passage.  This  I  do  not  think  was  intended  by 
the  legislature.  My  conclusion  is  that  there  is  nothing 
shown  on  the  part  of  the  petitioner  sufficient  to  invali- 
date this  assessment. 

Application  denied. 


HODGKINS  against  HAYES. 

New    York  Common   Pleas;     Special    Term,   Janu- 
ary, 1869. 

REMOVAL  OF  CAUSES. 

The  provision  of  the  act  of  Congress  of  July  27,  1866  (14  IT.  8.  Stat.  at 
L.,  307), — allowing  certain  causes  to  be  removed  from  State  courts  to 
the  courts  of  the  United  States, — is  to  be  construed  as  applying  only 
to  actions  in  which  there  is  but  one  defendant  who  is  a  non-resident, 
and  who  is  restrained  by  injunction  or  other  process,  and  to  cases  in 
which  there  is  a  non-resident  defendant  joined  with  others  who  are 
residents,  and  it  clearly  appears  that  a  final  determination  of  the 
action  can  be  had  as  to  such  non-resident,  after  removal,  without  the 
other  defendants.* 

Petition  for  removal. 

This  action  was  brought  by  James  B.  Hodgkins 
against  Thomas  B.  Hayes  and  others. 

The  language  of  the  clause  of  the  act  relied  on  is  as 
follows : 

"  That,  if  in  any  suit  already  commenced,  or  that 
may  hereafter  be  commenced,  in  any  State  court 
against  an  alien,  or  by  a  citizen  of  the  State  in  which 

*  See  Cooke  v.  State  National  Bank,  1  Lanf.,  494. 
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the  suit  is  brought  against  a  citizen  of  another 
State,  and  the  matter  in  dispute  exceeds  the  sum  of 
five  hundred  dollars,  exclusive  of  costs,  to  be  made  to 
appear  to  the  satisfaction  of  the  court,  a  citizen  of  the 
State  in  which  the  suit  is  brought  is  or  shall  be  a  de- 
fendant, and  if  the  suit  so  far  as  relates  to  the  alien 
defendant  or  to  the  defendant  who  is  the  citizen  of  a 
State  other  than  that  in  which  the  suit  is  brought,  is  or 
has  been  instituted  or  prosecuted  for  the  purpose  of 
restraining  or  enjoining  him,  or  if  the  suit  is  one  in 
which  there  can  be  a  final  determination  of  the  contro- 
versy, so  far  as  it  concerns  him,  without  the  presence 
of  the  other  defendants  as  parties  in  the  cause,  then  and 
in  every  such  case  the  alien  defendant,  or  the  defendant 
who  is  a  citizen  of  a  State  other  than  that  in  which  the 
suit  is  brought,  may,  at  any  time  before  the  trial  or 
final  hearing  of  the  cause,  file  a  petition  for  the  re- 
moval of  the  cause  as  against  him  into  the  next  circuit 
court  of  the  United  States."  .... 

BRADY,  J. — The  act  of  Congress  passed  July  27, 
1866,  in  reference  to  the  removal  of  actions  from  the 
State  to  the  Federal  courts,  is  very  comprehensive  but 
peculiar  in  its  terms.  It  is  so  broad  in  its  provisions, 
a  feature  doubtless  occasioned  by  the  unsettled  condi- 
tion of  some  parts  of  the  republic,  that  it  should  be 
subjected  to  close  scrutiny,  and  applied  with  great  care 
in  this  State,  where  the  courts  are  equal  to  all  the 
emergencies  that  may  arise,  for  the  protection  of  the 
citizen  and  the  ample  administration  of  justice. 

Guided  by  such  a  rule  of  construction,  I  think  it 
should  be  held  that  it  applies  only  to  actions  in  which 
there  is  but  one  defendant  who  is  a  non-resident,  and 
who  is  restrained  by  injunction  or  other  process,  and 
to  cases  in  which  there  is  a  non-resident  defendant 
joined  with  others  who  are  residents,  as  to  whom  it 
clearly  and  unquestionably  appears  that  a  final  deter- 
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mination  of  the  action,  and  the  issues  and  rights  in- 
volved therein,  can  be  had,  after  its  removal,  without 
the  presence  of  the  other  defendants. 

It  does  not  thus  clearly  appear  in  this  case,  as  to 
the  defendant  who  applies  for  the  removal.  The  act 
contemplates  a  case,  not  where  there  can  be  a  final  de- 
termination witnout  the  presence  of  the  party  who  is  a 
non-resident,  but  a  final  determination  as  to  such  party 
without  the  presence  of  the  other  defendants.  This 
case  does  not  present  the  combination  of  concurring 
elements  which  is  required,  and  is  therefore  not  with- 
in the  statute. 

Motion  denied. 


GREGORY  against  CRYDER. 

Court  of  Appeals  ;  October  Term,  1870. 

CALENDAR  PRACTICE. 

An  appeal  from  an  order  made  on  a  non-enumerated  motion  must  be 
placed  on  the  calendar  in  this  court ;  otherwise  the  court  will  not, 
even  by  consent  of  counsel,  hear  oral  argument ;  though  it  may, 
upon  good  cause  shown,  allow  the  appeal  to  be  submitted  on  the 
points. 

Appeal  from  an  order. 

This  was  an  action  on  contract  for  the  recovery  of 
money  only. 

The  plaintiff  having  obtained  a  report  by  the  referee 
to  whom  the  cause  was  referred  for  trial,  awarding 
judgment  in  his  favor,  defendant  moved  to  set  aside 
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the  report,  on  the  ground  that  the  statute  time  within 
which  the  report  must  be  made,  had  elapsed.  The  mo- 
tion was  denied,  and  the  plaintiffs  entered  judgment. 
Defendants  took  an  appeal  from  this  order,  and  served 
notice  of  hearing  upon  the  plaintiff,  without,  however, 
placing  the  cause  upon  the  calendar. 

Mr.  PecJcham,  for  the  appellants. 
Mr.  Hice,  for  the  respondents. 

BY  THE  COURT. — GROVER,  J.  (orally). — It  being 
conceded  that  this  cause  is  not  upon  the  calendar,  we 
cannot  hear  it.  The  rule  of  court,  made  some  years 
ago,  requires  that  appeals  in  non-enumerated  motions, 
as  well  as  others,  should  be  placed  upon  the  calendar ; 
and  that  rule  is  still  in  force. 

JRice,  for  the  respondent,  suggested  that  counsel 
had  come  from  New  York  in  anticipation  of  arguing 
the  appeal,  and  were  ready  to  waive  any  objection  if 
they  could  allowed  to  do  so. 

THE  CHIEF  JUSTICE  (after  consultation). — The  rule 
precludes  an  argument  of  the  cause;  but  under  the 
circumstances  of  this  case,  we  are  disposed  to  allow  it 
to  be  submitted  upon  the  points  without  oral  argument, 
if  that  be  desired. 

Counsel  not  agreeing  on  a  submission,  the  cause 
went  over.* 


*  By  a  subsequent  amendment  of  the  calendar  rule,  appeals  under 
subdivision  4  of  section  11  of  the  Code,  which  are  entitled  to  a  prefer- 
ence, will  be  placed  in  a  preferred  class  on  the  calendar  of  1871. 
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KOLGERS  against  THE  GUARDIAN"  LIFE  IN- 
SURANCE COMPANY. 

Supreme  Court,  Second  Department,  Second  District ; 
General  Term,  September,  1870. 

INSURANCE. — EVIDENCE  OF  WAIVER  OF  FORFEITURE. 
— POWER  OF  AGENT. — CASE. 

In  an  action  upon  a  policy  of  insurance,  it  appearing  that  the  policy 
had  been  forfeited  by  default  in  the  payment  of  premiums,  it  be- 
comes incumbent  on  the  plaintiif  to  show  a  receipt  of  the  premium 
by  some  one  authorized  to  receive  it  after  forfeiture,  or  to  show  a 
ratification  of  an  unauthorized  receipt,  by  the  company's  acceptance 
of  the  money  with  knowledge  of  the  facts,  or  in  some  other  way. 

Proof  that  payment,  after  forfeiture,  was  made  to  a  clerk  of  the  com- 
pany, who,  though  authorized,  in  the  course  of  business  previously, 
to  collect  premiums,  was  not  authorized  to  collect  premiums  on  for- 
feited policies,  is  not,  of  itself,  sufficient  to  establish  a  waiver  of  tho 
forfeiture,  especially  where  it  appears  that  the  company  had  never 
received  the  premium  so  collected  by  him. 

In  such  an  action,  the  charter  and  by-laws  are  properly  admissible  to 
show  who  were  authorized  to  remit  forfeitures. 

Where  the  appellant  seeks  to  reverse  a  judgment,  on  the  ground  that 
evidence  offered  by  him  was  erroneously  excluded,  his  case  on  ap- 
peal ought,  properly,  to  present  the  rejected  evidence,  or  such  parts 
of  it  as  show  it  to  be  admissible. 

Appeal  from  a  judgment. 

This  action  was  brought  by  Gertrude  Kolgers  against 
The  Guardian  Life  Insurance  Company  of  New  York, 
to  recover  upon  a  life  insurance  policy  of  four  thou- 
sand dollars,  issued  by  the  defendants  on  the  joint 
lives  of  Albert  and  Gertrude  Kolgers,  payable,  on  the 
decease  of  either,  to  the  survivor. 
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It  appeared  from  the  evidence  that,  after  the  hus- 
band had  neglected  to  pay  two  quarterly  premiums, 
his  wife  went  to  the  principal  office  of  the  company, 
251  Broadway,  and  asked  if  the  premiums  had  been 
paid.  A  clerk,  named  Holley,  on  examining  the 
books,  said  the  premiums  had  not  been  paid,  and  sta- 
ted the  amount.  On  her  promising  to  call  the  next 
day  and  pay  it,  the  clerk  offered  to  come  to  her  house 
to  receive  it ;  and  he  did  so,  giving  the  printed  receipts 
of  the  company  in  the  usual  form,  stating  the  payment 
as  binding  the  policy  for  the  current  quarter.  Soon 
after,  the  husband  died. 

It  appeared  from  the  evidence  that,  before  his  death, 
the  treasurer  of  the  company  ascertained  that  the  pre- 
miums had  been  in  default,  and  that  the  clerk,  Holley, 
had  collected  them,  but  had  not  accounted  for  them 
to  the  company.  It  also  appeared  that  Holley  had 
been  instructed  not  to  receive  premiums  on  forfeited 
policies,  and  never  before  had  done  so. 

Holley,  being  called  to  account  by  the  company, 
admitted  that  he  had  received  these  premiums,  and  the 
treasurer  required  him  to  make  his  usual  report  of  the 
collection  of  the  premium,  which  report  the  treasu- 
rer received.  This  was  a  short  time  before  the  death 
of  the  husband ;  and  immediately  after  his  death 
the  treasurer  tendered  to  Mrs.  Kolgers  re-payment  of 
the  premium,  on  the  ground  that  the  clerk  had  no 
right  to  receive  it,  as  the  time  of  the  policy  had  ex- 
pired when  it  was  paid.  The  plaintiff  refused  to 
receive  the  premium,  and  thereupon  brought  this  ac- 
tion to  recover  upon  the  policy.  On  the  trial,  the  court 
directed  a  verdict  for  the  plaintiff  for  the  amount  of  the 
policy,  and  from  the  judgment  entered  thereon  the  de- 
fendants now  appealed. 

,  for  the  appellants. 


Morris  &  Pearsall,  for  the  plaintiffs. 
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BY  THE  COUKT. — J.  F.  BARNAED,  Ch.  J. — At  the 
time  of  the  payment  by  plaintiff  to  Holley  of  the  two 
quarterly  premiums,  the  policy  was  forfeited  by  its 
terms.  It  then  became  incumbent  upon  the  plaintiff, 
in  order  to  recover  upon  the  policy,  to  show  a  receipt 
of  the  premium  by  some  one  authorized  to  receive  it, 
after  forfeiture,  or  to  show  a  ratification  of  an  un- 
authorized receipt  by  the  company,  by  an  acceptance  of 
the  money  with  knowledge  of  the  facts,  or  in  some  other 
way.  I  think  the  case  fails  to  show  Holley' s  authority 
to  receive  the  money  after  forfeiture.  He  was  a  clerk 
of  defendants,  had  been  an  agent  to  receive  applica- 
tions for  insurance  in  New  Jersey,  which  appointment 
had  been  revoked.  He  had  been  sent  by  a  previous 
secretary  to  collect  premiums,  but  always  with  strict 
orders  to  collect  none  on  forfeited  policies.  Holley 
signed  the  receipts  for  the  payment  in  question  as 
agent  for  the  then  secretary.  There  is  no  proof  of  his 
power  to  act  as  agent  for  the  secretary.  Neither  Hol- 
ley nor  this  secretary  is  produced  as  a  witness.  If  the 
secretary  had  the  power  to  waive  the  forfeiture,  he  is 
not  proven  to  have  done  it.  Holley  had  never  done  a 
like  act.  His  power  to  bind  the  company,  by  receiv- 
ing money  on  policies  on  life,  would  be  no  evidence  of 
power  to  waive  the  forfeiture  by  receiving  the  premium 
after  the  policy  had  ceased  to  exist,  by  reason  of  non- 
payment. The  company  had  never  received  the  pre- 
mium collected  by  Holley. 

I  am  unable  to  distinguish  this  case,  in  principle, 
from  an  unreported  case  in  this  district — Taylor 
v.  British  Commercial  Life  Ins.  Co. 

In  this  case  the  policy  was  upon  the  life  of  one 
E.  P.  Taylor.  William  Wilson  was  the  agent  to  re- 
ceive the  premiums.  He  was  instructed,  if  the  pre- 
miums were  not  paid  within  thirty  days,  to  return  the 
receipt  to  the  general  agent  in  New  York.  The  policy 
provided  that  it  should  be  void  if  the  premiums  were 
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not  paid  within  thirty  days  after  the  same  became  due. 
Taylor  suffered  default  for  over  thirty  days.  About 
fifteeen  days  after  the  policy  became  forfeited,  the  as- 
sured paid  the  premium  to  a  clerk  in  the  office  of  the 
agent,  Wilson.  Within  a  few  days  after  this  payment, 
the  assured  died.  The  company  had  never  received 
the  money.  The  clerk  in  the  office  of  the  agent  had  gen- 
erally received  the  premiums  for  his  father,  the  agent. 
The  court  held  this  William  Wilson  had  no  power  to 
waive  the  forfeiture  or  to  bind  the  company  by  receiv- 
ing the  money  after  default;  that  he  was  a  special 
agent,  and  could  not  exceed  his  powers  as  such  and 
bind  his  principal  by  his  acts,  although  the  assured 
knew  nothing  of  his  limited  powers. 

In  that  case  the  charter  and  by-laws  were  admitted  in 
evidence — I  think  it  was  erroneous  to  exclude  them  in 
this  case.  If  they  did  show  who  was  authorized  to  re- 
mit forfeitures  they  should  have  been  received.  From 
the  evidence  of  the  president  of  defendants,  I  suppose 
they  did. 

The  rejected  evidence,  or  such  parts  of  it  as  would 
show  its  pertinency,  should'  properly  have  been  pre- 
sented by  the  case,  so  that  this  court  could  more  satis- 
factorily determine  this  point.  I  think  the  judgment 
and  order  denying  new  trial  should  be  reversed,  and 
new  trial  granted,  costs  to  abide  the  event. 

Order  accordingly. 
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DEMOREST  against  TORRY. 

Supreme  Court,  First  District ;  Special  Term,  Octo- 
ber, 1870. 

ATTACHMENT. — SHERIFF'S  FEES. 

Where  it  appears  that  the  defendants  whose  stock  in  trade  was  levied 
upon,  carried  on  their  business  as  usual  after  the  levy,  the  sheriff  is 
not  entitled  to  night  charges  for  a  watchman,  without  definite  proof 
that  the  watchman  was  there  day  and  night,  in  actual  and  continued 
charge  of  the  goods  seized. 

Where  the  attachment  is  discharged  after  levy,  by  the  defendants  giv- 
ing the  usual  undertaking,  the  sheriff  is  not  entitled  to  poundage.* 

Motion  as  to  costs. 

Tliis  action  was  brought  by  Abraham  Demorest 
against  E.  S.  Torry  and  others,  to  recover  the  sum  of 
six  hundred  and  twenty-five  dollars.  The  defendants 
were  .non-residents,  but  had  a  place  of  business  here  ; 
and  an  attachment  was  issued  against  them,  and 
levied  on  their  stock. 

The  cause  having  been  tried,  the  defendants  recov- 
ered judgment.  About  thre.e  months  after  the  attach- 
ment was  issued,  the  defendants  had  procured  it  to  be 
discharged,  by  an  undertaking  given  under  the  Code, 
and  the  justification  of  the  sureties  thereof.  Mean- 
while, the  sheriff  had  put  the  property  in  the  charge  of 
a  keeper.  The  sheriff's  bill  included  the  following 
items : 

*  Except  where  a  settlement  is  had  (Code  of  Pro.,  §  243,  as  amended 
in  1865). 
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Poundage, .   $14.40 

Attachment  and  return,     .        .        .  5.69 

Service  of  summons,      .        .        .  .6.00 

Watchman  115  days  and  114  nights,  687.00 

Deputy's  compensation,      ,*;r     .  ^     25.00 

BEADY,  J. — The  allegation  that  the  defendants  car- 
ried on  their  business  as  usual  after  the  attachment 
and  levy  is  not  denied,  and  the  affidavits  in  reference  to 
the  attendance  of  the  watchman  are  not  sufficiently 
definite  to  warrant  the  conclusion  that  he  was  there 
day  and  night  for  the  period  named  in  actual  and  con- 
tinued charge  of  the  goods  seized.  Under  such  cir- 
cumstanc'es,  the  item  of  six  dollars  a  day  and  night 
cannot  be  allowed,  and  must  be  reduced  to  two  dollars 
and  a  half  per  day  for  one  hundred  and  fifteen  days. 
The  sheriff  is  not  entitled  to  poundage,  the  property 
not  having  been  sold.  To  such  effect  are  the  decisions 
of  this  court.  The  deputy's  compensation  is  an  item 
which  depends  upon  the  allowance  made  to  him.  I  see 
nothing  to  justify  me  in  saying  that  it  is  an  unreason- 
able amount.  The  bill  must  be  reduced,  therefore,  in 
the  respects  named, — to  wit :  the  item  of  poundage  ex- 
cluded, and  the  charge  for  watchman  reduced  as  sug- 
gested. 
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LELAND  against  HATHOBNE. 
Court    of    Appeals,    June    Term,    1870.. 

APPEALABLE    OEDEB.  —  PLACE    OF    TEIAL.  —  LOCAL 

ACTION. 

An  action  of  an  equitable  nature,  to  enjoin  the  erection  of  a  bridge 
across  a  street,  on  account  of  apprehended  injury  to  the  plaintiffs 
premises  thereon,  is  an  action  which  must  be  tried  in  the  county 
where  the  property  is  situated,  under  subdivision  123  of  the  Code  of 
Procedure,  for  it  is  an  action  for  an  injury  to  real  property.* 

Under  subdivision  4  of  section  11  of  the  Code  of  Procedure,  as  amended 
in  1870, — which  does  not,  as  formerly,  merely  regulate  the  mode  of 
hearing  certain  appeals,  but  gives  an  appeal  in  the  cases  specified  in 
the  subdivision  as  it  now  stands, — an  order  refusing  to  change  the 
place  of  trial,  in  a  case  where,  by  the  Code  of  Procedure,  the  party  is 
entitled  to  it,  is  the  subject  of  an  appeal  to  this  court.t 

Appeal  from  an  order 

This  action  was  brought  by  Warren  Leland  against 
Henry  H.  Hathorne.  The  object  of  the  action  was  to 
enjoin  the  defendant  from  building  a  bridge  which 
plaintiff  claimed  would  be  a  public  nuisance  and  inju- 
rious to  plaintiff's  real  property.  The  property,  and 
the  site  of  the  proposed  bridge,  were  in  the  county  of 

*  Upon  this  point,  this  case  was  followed  in  the  supreme  court,  in 
Jones  v.  Schuyler,  the  next  case  in  our  text ;  and  it  limits,  if  not  over- 
rules, the  case  of  Ely  v.  Lowenstein,  No.  2,  Ante,  p.  42. 

I  We  are  informed  that  upon  this  point  this  case  has  been  tollowed 
toy  the  present  court  of  appeals,  as  an  authority  in  reference  to  allowing 
appeals  from  the  class  of  orders  enumerated  in  subdivision  4  of  sec- 
tion 11. 

N.  S. — IX.— 7 
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Saratoga.  The  place  of  trial  of  the  action,  specified  in 
the  plaintiff's  complaint,  was  the  county  of  Westches- 
ter.  The  defendant,  after  a  demand  for  a  change  of 
the  place  of  trial,  which  was  refused  by  plaintiff, 
moved  for  an  order  directing  the  change,  which  having 
been  denied  at  general  term,  the  defendant  appealed  to 
this  court. 

Samuel  JIand,  for  the  appellant. 
R.  CocTiran,  for  the  respondent. 

BY  THE  COUBT, — The  order  was  held  to  be  appeal- 
able under  subdivision  4  of  section  11,  and  the  cause 
of  action  was  held  to  be  local,  and  one  that  must  be 
tried  in  the  county  where  the  premises  are  situated. 

The  only  opinions  read  were  those  of  two  members 
of  the  court  who  dissented,  being  of  opinion  that  the 
action  was  not  local. 

SUTHERLAND,  HUNT,  FOSTER,  INGALLS  and  SMITH, 
JJ.,  concurred  in  the  opinion  that  the  order  was  ap- 
pealable: 

HUNT,  GEOVEE,  FOSTEE,  SMITH  and  SUTHEE- 
LAND,  JJ.,  concurred  in  the  opinion  that  the  cause  of 
action  was  an  apprehended  injury  to  real  property 
within  subdivision  1  of  section  123  of  the  Code. 

Order  reversed,  with  costs,  and  motion  granted  to 
change  the  place  of  trial  to  Saratoga  county. 


NEW  SERIES  :  VOL.  IX.  99 


Elwood  v.  Gardner. 


ELWOOD    against  GARDNER, 

Supreme   Court,    Second    District;    Special    Term, 

1870. 

MOTION   TO    SET    ASIDE    EXECUTION    AGAINST    THE 

PERSON. 

"Where  the  ground  of  arrest  is  extrinsic  to  the  cause  of  action,  a  motion 
may  be  made  to  set  aside  execution  against  the  person,  although  the 
time  has  passed  within  which  a  motion  could  be  made  to  set  aside 
the  original  order  of  arrest. 

In  an  action  against  an  indorser  of  a  promissory  note,  allegations  of 
fraud  on  his  part  in  inducing  the  plaintiff  to  purchase  the  note  from 
him,  may  be  regarded  as  extrinsic  to  the  cause  of  action,  within  this 
rule. 

Motion  to  set  aside  execution. 

This  action  was  brought  by  John  B.  Elwood  against 
George  S.  Gardner.  The  summons  was  for  relief. 
The  complaint  stated,  in  substance,  that  plaintiff  pur- 
chased of  defendant,  at  defendant's  request,  a  prom- 
issory note  made  by  Steele  &  Voorhees,  induced  thereto 
by  defendant' s  representation  that  the  makers  were  good 
and  responsible,  and  the  note  would  be  doubtless  paid 
at  maturity  ;  that  the  makers  were  in  good  credit,  and 
had  large  capital ;  and  that,  as  a  further  inducement, 
defendant  said  he  would  indorse  the  note  ;  and  that  he 
was  owner  of  real  estate  and  securities  of  large  value  ; 
that  plaintiff  relied  on  such  representations,  and  on  the 
strength  of  them,  was  induced  to  take  the  note,  which 
the  defendant  indorsed  to  him ;  that,  on  becoming 
due,  the  note  was  duly  presented  and  payment  de- 
manded, and  it  was  protested  for  non-payment,  and 
notice  given  to  defendant.  Plaintiff  further  alleged 
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that  defendant's  representations  were  false  and  fraudu- 
lent, known  so  to  be  by  Mm,  and  made  to  defraud  the 
plaintiff,  alleging  circumstances  tending  to  substantiate 
this  charge ;  that,  by  reason  of  the  false  and  fraudulent 
conduct  of  the  defendant,  plaintiff  had  sustained  dam- 
age to  the  amount  of  the  note  and  interest  and  costs  of 
protest,  and  also  costs,  charges  and  expenses  incurred 
in  endeavoring  to  collect  the  same  of  Steele  &  Voor- 
hees,  to  the  amount  of  fifty  dollars,  making,  in  all,  the 
sum  of  one  thousand  and  fifty-one  dollars  and  twenty- 
four  cents,  and  interest.  Wherefore  he  demanded 
judgment  for  that  sum,  with  interest  on  the  thousand 
dollars  from  the  maturity  of  the  note,  with  costs. 

The  answer  alleged  that  defendant,  being  indebted  to 
the  plaintiff  in  a  little  more  than  three  hundred  dol- 
lars, obtained  an  additional  loan  of  enough  to  make  the 
sum  one  thousand  dollars,  less  the  sum  of  one  hundred 
and  fifty  dollars,  usurious  interest,  and  delivered  the 
note  sued  on,  to  the  plaintiff  as  security ;  and  demanded 
judgment  that  the  complaint  be  dismissed,  and  plain- 
tiff be  adjudged  to  deliver  up  the  note  described  in 
the  complaint. 

On  the  trial,  the  plaintiff  proved  the  note  and  com- 
puted the  amount  of  interest,  and  recovered  by  di- 
rection of  the  court,  a  verdict  for  principal  and  inter- 
est, one  thousand  and  thirty -five  dollars  and  twenty- 
two  cents,  with  costs  and  disbursements.  The  motion 
of  defendant's  counsel  to  dismiss  the  complaint,  and 
for  a  verdict  in  favor  of  defendant,  was  denied. 

From  this  judgment  the  defendant  appealed  to  the 
court  at  general  term. 

Edwin  G.  Davis,  for  the  defendant,  appellant. — I. 
This  action  is  for  damages  on  false  representations  ;  and 
plaintiff  must  prove  the  fraud,  or  he  fails  to  show  a  cause 
of  action  (Bell  v.  Mali,  11  How.  Pr.,  254 ;  Mead  «. 
Mali,  15  Id.,  347;  Zabriskie  v.  Smith,  13  W.  T.  [3 
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Kern.\  322).  The  defense  concedes  that  if  this  is  an 
action  against  Gardner  as  indorser  of  a  note,  and  the 
allegations  of  fraud  in  the  complaint  are  extraneous  to, 
and  independent  of  the  cause  of  action  as  made  out  by 
the  other  allegations  in  the  complaint,  then  the  ruling 
of  the  court  was  correct  under  all  the  authorities.  But 
as  to  the  nature  of  the  cause  of  action,  it  is  obvious 
that  the  summons  and  complaint  control ;  now,  what 
is  this  action?  (1.)  The. summons  is  for  relief.  (2.) 
The  complaint  begins  with  allegations  of  fraud  in  the 
sale  of  the  note  ;  and  after  the  averment  of  the  indorse- 
ment, the  residue  of  the  complaint  entirely  relates  to 
the  alleged  frand.  The  note  and  its  indorsement  are 
mentioned  incidentally,  and  simply  for  the  purpose  of 
fixing  the  measure  of  the  plaintiff' s  damages.  And  the 
last  averment  is  "  That  the  plaintiff  has  sustained  dam- 
ages to  the  amount  of  said  note  and  interest  thereon, 
and  costs  of  protest,  and  also  of  the  costs,  charges  and 
expenses  incurred  in  endeavoring  to  collect  the  same 
of  said  Steele  &  Yoorhees  to  the  amount  of  fifty  dol- 
lars, making  in  all,  the  sum  of  one  thousand  and  fifty- 
one  dollars  and  twenty-four  cents  and  interest ;"  and  he 
then  demands  judgment  for  that  amount. 

John  B.  Elwood)  respondent, — Insisted  that  the  ac- 
tion was  on  the  note,  and  the  allegations  of  fraud  were 
surplusage. 

THE  COURT,  at  general  term,  affirmed  the  judgment. 

The  plaintiff  issued  execution  against  the  person, 
after  an  execution  against  property  had  been  returned 
unsatisfied. 

The  defendant  then  moved  upon  the  merits,  and  up- 
on the  record,  to  vacate  the  execution  against  the 
person. 
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Edwin  G.  Dams  and  James  Troy,  for  the  motion. 
John  B.  Elwood  and  George  G.  Reynolds,  opposed. 

PEATT,  J. — The  plaintiff  obtained  an  order  upon 
which  the  defendant  was  arrested  before  trial,  and  no 
motion  has  been  made  to  set  that  order  aside. 

It  is  therefore  in  full  force,  and  the  execution 
against  the  person  of  the  defendant  was  regular,  and 
warranted  by  the  state  of  the  case,  at  the  time  it  was- 
issued. 

But  although  the  time  has  passed  within  which  a 
motion  can  be  made  to  set  aside  the  original  order  of 
arrest,  the  authorities  cited  by  the  defendant  fully 
show  that  the  question  of  defendant's  liability  to  arrest 
can  still  be  raised  by  a  motion  to  set  aside  the  execu- 
tion (Pope  v.  Newcomb,  cited  in  30  N.  Y.,  589 ;  Smith 
«.  Knapp,  30  Id.y  581 ;  Suydam  v.  Smith,  7  Hill,  182  ; 
Humphrey  v.  Brown,  17  How.  Pr.,  481).  Were  this 
case  one  where  fraud  in  the  defendant  is  essential  to  a 
recovery  by  the  plaintiff,  it  would  be  otherwise,  for  the 
motion  would  then  tend  to  impeach  the  judgment. 

In  this  case,  the  judgment- establishes  the  plaintiff's 
right  to  recover,  but  not- his  right  to  arrest  the  defend- 
ant in  execution. 

The  defendant  now  raises  the  question  for  the  first 
time.  He  is  in  season,  and  upon  the  affidavits  as  they 
stand,  he  should  be  discharged. 

But  as  the  practice  has  not  been  entirely  clear,  and  as 
it  is  possible  that  the  plaintiff  may  have  it  in  his  power 
to  change  the  appearance  of  the  case,  by  further  testi- 
mony, he  may,  if  he  elects  to  do  so,  have  an  order  of 
reference  to  a  referee,  to  take  such  further  proofs  as 
may  be  adduced  by  either  party,  to  hear  the  affidavits 
already  in  evidence,  and  report  the  evidence  to  the 
court,  with  his  opinion. 

Let  the.  order  be  settled  on  notice. 
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MOONEY  against  THE  BRITISH  COMMERCIAL 
LIFE  INSURANCE  COMPANY. 

Supreme  Court,  First  District ;  Special  Term    Octo- 
ber, 1869. 

Again,  February,  1870. 

CLOSING  INSOLVENT  INSURANCE  COMPANY. — AGREE- 

MENT  WITH  RECEIVER. — NOTICE  OF  MOTION.— 

PARTIES. 

The  supreme  court  have  power  to  entertain  proceedings  to  close  up  the 
affairs  of  an  insolvent  life  insurance  company,  on  the  petition  of  policy- 
holders,  when  the  superintendent  of  the  insurance  department  does 
not  institute  proceedings. 


Persons  with  whom  a  contract  has  been  made  by  a  receiver,  under 
sanction  of  the  court,  have  a  right  to  notice  and  a  hearing,  upon  a 
motion  to  modify  the  contract  and  the  instructions  of  the  receiver  in 
reference  thereto. 

The  court,  in  directing  a  receiver  of  an  insurance  company  to  re-insure 
for  the  benefit  of  policy-holders,  should  give  a  preference  to  domestic 
companies,  and  to  the  one  which  will  afford  the  best  security,  not- 
withstanding many  policy-holders  unite  in  preferring  another  com- 
pany. 

The  policy-holders  have  no  positive  right  of  selection ;  but  the  court 
must  exercise  its  discretion  for  the  protection  of  all  concerned. 

I.  October,  1869.  Petition  for  the  dissolution  of  an 
insolvent  insurance  company,  and  the  appointment  of 
a  receiver. 

CARDOZO,  J. — The  insolvency  of  the  British  Com- 
mercial Insurance  Company  cannot  be  doubted  on  the 
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papers  before  me,  and  it  is  equally  clear  that  its  affairs 
should  be  closed  up,  and  the  fund  within  our  jurisdic- 
tion administered  so  as  to  protect  the  best  interests  of 
the  policy-holders,  either  by  re-insuring  or  otherwise. 
The  company  has  not  done  any  business  here  since 
about  1862,  its  authority  to  collect  the  interest  on  the 
deposit  in  the  insurance  department  having  been  re- 
voked in  1861  in  consequence  of  the  "unsatisfactory 
condition  of  the  affairs  of  the  company."  The  superin- 
tendent does  not  suggest  that  its  affairs  have  im- 
proved since  ;  the  plaintiff  charges  that  it  is  insolvent, 
and  the  agent,  who  ought  to  know,  and,  knowing,  to 
state  the  fact  plainly  and  positively,  only  avers  that  it 
is  not  insolvent,  "  as  he  is  informed  and  believes."  It 
is  plain  enough  that  the  only  way  to  protect  the 
policy-holders  is  to  apply  the  funds  to  their  re-insur- 
ance. 

The  statute  creating  the  office  of  superintendent  of 
the  insurance  department,  and  the  amendatory  act  of 
1860,  only  refer  to  proceedings  taken  by  the  superin- 
tendent. They  do  not  prevent  others  interested  in  the 
company  from  moving,  when  the  superintendent  does 
not,  and  when  they  proceed,  the  practice  is  the  same 
as  governs  in  and  applies  to  any  similar  action. 

The  motion  is  granted. 

II.  February,  1870.    Motion  to  open  order. 

A  receiver  having  been  appointed,  he  made  arrange- 
ments for  re-insuring  the  policy-holders  with  the  Conti- 
nental Life  Insurance  Company ;  and,  on  an  application 
to  the  court,  this  proposal  was  sanctioned,  and  the 
receiver  accordingly  made  a  contract  for  such  re-in- 
surance. 

More  than  one  hundred  policy-holders,  however, 
united  in  a  petition  to  be  allowed  to  re-insure  in  the 
Northwestern,  a  mutual  company  of  a  western  State  ; 
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and  upon  this  petition,  another  justice  of  the  court 
granted  an  order  complying  substantially  with  the 
petition. 

The  Continental  Insurance  Company  now  moved  to 
open  this  order. 

CARDOZO,  J. — This  is  an  application  on  the  part  of  the 
Continental  Life  Insurance  Company, — between  whom 
and  the  receiver  of  this  company,  an  agreement  was 
made  on  November  8,  last,  for  the  re-insurance  of  pol- 
icy-holders in  the  British  Commercial  Life  Insurance 
Company, — to  open  an  order,  made  January  18,  1870, 
without  notice  to,  and  without  regularly  and  formally 
hearing,  the  present  petitioner,  by  which  the  contract  in 
question  is  entirely  disregarded,  and  the  receiver  is 
directed  to  make  re-insurance  for  such  policy-holders 
as  may  request  it,  in  the  Northwestern  Mutual  Life  In- 
surance Company,  and  for  those  who  do  not  so  request, 
in  the  company  of  the  petitioner,  and  in  case  either  com- 
pany should  decline,  then  to  make  the  insurance  in  the 
other,  and  if  both  decline  to  report  to  the  court.  The 
order  was  made  upon  the  faith  of  a  stipulation  between 
the  parties  to  the  suit  (but  was  conditioned  upon  being 
approved  by  this  court),  after  the  contract  before  men- 
tioned had  been  made  in  pursuance  of  authority  vested 
in  the  receiver  by  a  previous  order,  which  was  modi- 
fied by  the  order  last  mentioned. 

I  do  not  doubt  that  the  court  has  the  power,  since 
all  contracts  with  its  officers  are  made  subject  to  its  rat- 
ification,— and  in  the  present  instance,  the  contract  was 
expressly  so  made, — to  vacate  the  agreement  and  give 
another  direction,  if  in  its  judgment  that  should  be 
done  ;  but  to  do  that  without  notice,  and  without  hear- 
ing the  parties  who  have  become  interested  in  the 
subject  by  a  contingent  agreement,  is  so  manifestly 
unfair,  and  is  such  a  departure  from  well  settled  prac- 
tice, that  I  have  no  hesitation  in  saying  that  an  order 
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which  has  been  thus  made  must  be  vacated  as  a  matter 
of  ordinary  honesty,  so  that  the  company  may  be 
heard.  If  it  shall  be  understood  that  parties  dealing 
with  the  officers  of  the  court  have  no  rights,  not  even 
the  right  to  claim  to  be  heard,  the  court  may  find  itself 
in  a  position  of  great  embarrassment,  for  no  one  will 
deal  with  it  upon  such  terms,  and  its  sales  will  soon  be 
conducted  in  the  absence  of  purchasers. 

It  is  of  course  familiar  practice  under  proper  cir- 
cumstances to  order  a  sale  to  be  vacated,  and  property 
to  be  re-sold  upon  the  application  of  the  parties  to  a 
suit,  or  some  of  them,  and  although  the  purchaser  may 
suffer  by  it ;  but  no  one  ever  heard  of  any  such  thing 
being  done  without  notice  to  the  purchaser,  and  with- 
out making  such  indemnity  to  him  as  the  court  should 
think  justice  demanded. 

I  do  not  intend  to  discuss  the  question  whether 
such  proceedings  had  been  taken  that  an  appeal,  oper- 
ating as  a  stay,  had  been  taken,  when  the  contract  was 
made  ;  because  it  is  not  pretended  that  either  the 
receiver,  or  the  petitioner,  knew  of  any  such  appeal 
being  perfected,  or  that  they  acted  in  any  but  the  best 
faith  ;  and  inasmuch  as  when  the  appeal  was  disposed 
of,  which  it  has  been,  the  only  question  which  would 
be  important  is,  whether  the  contract  is  such  as  ought 
to  be  made,  whether  it  was  just  what  should  be  done, 
that  point  only  is  material  now.  The  contract  would 
not  be  void  because  made  during  the  stay,  but  when 
the  proper  time  arrived,  the  court  would  say  what 
ought  to  be  done  with  it,  and  if  it  was  just  what  the 
court  would  most  approve,  then  it  ought  to  stand. 

Comparing  the  live  companies — the  petitioner  and  that 
mentioned  in  the  order  of  January  last, — their  relative 
condition — the  fact  that  the  former  is  a  home  company 
directly  under  our  supervision  and  control,  while  the 
latter  is  younger,  so  far  as  this  State  is  concerned, 
being  in  fact  foreign,  and  the  terms  offered  by  each 
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I  can  have  no  doubt  which  of  the  two  ought  to  be  se- 
lected. It  is  too  plain  for  argument  that  the  petitioner 
is  the  right  one". 

But  it  is  supposed  that  because  a  number  of  policy- 
holders  ask  to  be  re-insured  in  the  foreign  company, 
that  therefore  such  an  order  should  be  made  as  will 
accomplish  that  purpose. 

There  is  no  positive  right  in  any  of  the  policy-hold- 
ers to  select  a  company.  In  a  case  like  this,  the  court, 
acting  as  guardian  for  all,  must  make  such  an  order  as 
shall  best  protect  the  interests,  not  of  the  many,  or  the 
few,  but  of  all.  Doubtless  the  wishes  of  policy-hold- 
ers should  be  consulted  with  a  view  of  ascertaining 
what  is  the  best  course  to  be  pursued  ;  but,  after  all, 
the  court  must  determine,  upon  a  consideration  of  the 
best  interests  of  all  concerned.  And  the  wisdom  of  this 
rule  cannot  be  better  illustrated  than  by  this  case,  in 
which  it  is  shown  that  the  minds  of  policy-holders  va- 
cillate so  greatly — some  of  them  first  signing  a  petition 
for  one  company,  and  afterwards  retracting  and  asking 
for  the  other. 

But  it  is  my  duty  to  see  that  all  are  insured  in  a 
company  of  which  I  can  approve.  I  must  not,  by 
gratifying  those  who  seek  a  foreign  company,  oblige 
those  who  do  not,  to  take  insurance  there,  when  I  can 
not  say  that  I  think  it  wise  or  right  that  they  should, 
or  to  put  them  in  a  position  where  they  must  either  go 
without  insurance,  or  cancel  their  present  policies,  and 
take  the  chance  of  finding  companies  willing  now  to 
assume  the  risk  of  their  lives  as  new  contracts,  and 
subject  them  to  the  payment  of  the  increased  premiums 
which  their  advanced  age  would  demand. 

My  duty  is  to  select  a  company  which  all  ought  to 
be  satisfied  with,  and  to  make  such  an  order  as  will  ef- 
fectually protect  all.  And,  guided  by  that  considera- 
tion, I  am  bound  to  say  I  cannot  consent  to  approve  of 
a  foreign  corporation,  while  one  offering  quite  as  good 
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terms,  and  whose  condition  is  far  more  substantial,  is 
willing  to  take  the  whole  risk. 

Those  who  prefer  to  go  from  home  after  the  court 
has  done  its  duty  in  protecting  all,  can  do  so  ;  they 
can  get  the  value  of  their  policies  after  the  re-insurance 
has  been  effected,  and  have  their  policies  canceled,  and 
upon  their  own  responsibility,  and  at  their  own  risk 
and  increased  cost,  can  travel  to  as  distant  a  spot  as 
they  please,  and  take  out  policies  as  the  condition 
of  their  health  will  permit,  in  as  young  and  untried  a 
company  as  they  choose.  But  they  cannot  be  permit- 
ted, even  if  they  should  be  the  more  numerous,  to  de- 
volve all  those  risks  and  dangers  upon  the  others.  If 
the  court  should  make  such  an  order  it  would,  against 
its  convictions  of  what  was  prudent,  sanction  the  selec- 
tion of  a  foreign  company,  and  would  fail  in  its  duty 
to  see  that  all  are  properly  protected. 

The  order  of  January  18  must  be  modified  in  ac- 
cordance with  these  views,  and  I  have  the  less  hesita- 
tion in  doing  so,  because  that  order  was  a  most  mate- 
rial alteration  of  an  order  which  I  had  previously  made 
after  much  reflection  and  consideration. 

Ordered  accordingly. 
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SOUTHWICK  against  SOUTHWICK. 

New   YorJc  Superior  Court,    General  Term;   Janu- 
ary, 1870. 

WITNESS. — HUSBAND  AND  WIFE. — EVIDENCE  OF  COM- 
MUNICATIONS.— HUSBAND  AS  AGENT  OF  WIFE.— 
MARRIED  WOMAN'S  ACT. 

Section  1  of  the  act  of  1867  (2  Laics  0/1867,  p.  2221,  ch.  887),— which 
enables  the  husband  or  wife  of  any  party  to  an  action  to  testify, — 
applies  to  actions  between  husband  and  wife,  with  the  exceptions  of 
divorce,  &c.  specified  in  the  statute. 

In  an  action  by  a  wife  against  her  husband,  to  recover  moneys  by  him 
received  as  her  agent,  the  husband,  when  called  as  a  witness  on  his 
own  behalf,  mnj  testify  to  business  communications  between  them. 

The  act  referred  to  is  not  restricted  to  testimony  relating  to  matters 
occurring  subsequent  to  its  enactment. 

Section  3  of  the  act  does  not  prohibit  a  voluntary  disclosure  of  commu- 
nications between  husband  and  wife,  but  only  a  compulsory  dis- 
closure. 

Hence  in  an  action  by  a  wife  against  her  husband,  to  recover  moneys 
alleged  to  have  been  received  by  him  as  her  agent,  he  may  be  per- 
mitted to  testify  on  his  own  behalf,  and  to  state  the  conversations 
between  himself  and  the  plaintiff  in  relation  to  the  transactions  in 
question. 

The  married  woman's  act  of  1848,  as  amended  in  1849,  gives  to  the 
married  woman  the  same  control  over  her  separate  estate  as  if  she 
were  single,  and  hence  a  written  authority  from  her  to  her  husband 
is  not  necessary  in  order  to  authorize  him,  when  employed  as  her 
agent,  to  charge  the  payment  of  moneys  upon  her  separate  estate,  or 
to  pay  moneys  out  of  her  separate  estate.* 

Appeal  from  a  judgment. 


*  See  also  Corn  Exchange  Ins.  Co.  r.  Babcock,  Post. 
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This  action  was  brought  by  Louise  C.  Southwick, 
plaintiff  and  appellant,  against  G-eorge  W.  Southwick, 
defendant  and  respondent,  and  came  before  the  court 
on  appeal  from  a  judgment  entered  upon  the  report  of 
Joseph  Meeks,  Esq.,  referee,  to  whom  this  cause  was 
referred  on  the  consent  of  the  parties. 

The  plaintiff  claims  to  recover  from  the  defendant 
the  sum  of  five  thousand  one  hundred  and  eighteen 
dollars  and  ninety-eight  cents,  and  interest  from  June 
22,  1866,  for  an  alleged  balance  of  moneys  collected  and 
received  by  the  defendant  as  her  agent,  from  the  execu- 
tors of  the  last  will  and  testament  of  the  plaintiff's 
father  (the  late  Mangle  M.  Quackenboss).  Plaintiff 
alleges  that  defendant  so  received  as  such  agent,  sums 
of  money  which  amounted  in  the  aggregate,  on  June  22, 
1866,  to  the  sum  of  fourteen  thousand  four  hundred 
and  forty-eight  dollars  and  twenty-four  cents,  of  which 
there  remained  due  to  plaintiff  the  said  sum  of  five 
thousand  one  hundred  and  eighteen  dollars  and  ninety- 
eight  cents. 

Although  the  defendant  in  his  answer  denied  the 
agency,  and  the  reception  of  any  moneys  as  such 
agent,  yet  he  subsequently  stated  facts  that  substan- 
tially established  the  relation  of  principal  and  agent. 

He  alleged  that  he  was  the  husband  of  the  plaintiff, 
and  one  of  the  executors  of  the  last  will  and  testament 
of  her  late  father. 

That  the  said  executors  made  large  payments  to 
the  plaintiff.  That  after  such  payments  the  plaintiff 
"  handed  to  this  defendant  as  her  husband,  and  he  had 
charge  and  custody  of,  the  various  sums  of  money  de- 
rived by  the  plaintiff  from  the  estate  of  said  Quacken- 
boss, being  portions  of  the  share  of  said  plaintiff," 
amounting  to  the  aggregate  sum  of  thirteen  thousand 
nine  hundred  and  thirty-two  dollars  and  twenty-four 
cents,  and  no  more. 

And  defendant  alleges  that  he  has  paid  to,  and 
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paid,  laid  out  and  expended  for  the  plaintiff' s  use,  and 
at  her  request,  from  said  moneys,  sums  amounting  in 
the  aggregate  to  fourteen  thousand  and  sixty-eight  dol- 
lars and  seventy-nine  cents. 

He  denies  that  there  is  any  sum  of  money  due  from 
him  to  plaintiff,  but  claims  she  owes  him  the  sum  of 
one  hundred  and  thirty-six  dollars  and  fifty-five  cents, 
for  which,  with  interest  (as  a  counter-claim),  defendant 
claims  judgment  against  plaintiff. 

(Defendant  also  sets  up  another  counter-claim  in 
the  answer,  but  as  no  evidence  was  given  in  relation  to 
the  same,  it  requires  no  consideration.) 

The  reply  denies  all  the  allegations  of  the  answer. 

The  action  was  tried  before  a  referee,  in  April, 
1869. 

By  the  will  of  the  late  Mangle  M.  Quackenboss,  and 
the  proceedings  on  the  probate  thereof,  and  in  the  ad- 
ministration of  the  estate  (all  of  which  was  received 
in  evidence  before  the  referee  without  objection),  it  ap- 
peared that  the  plaintiff,  and  her  two  sisters  and  a 
sister-in-law,  were  the  residuary  legatees  and  devisees 
of  the  estate. 

The  fifth  article  of  the  will  provided  that  the  share 
of  the  estate  given  to  each  daughter  "shall  be  taken 
and  held  by  her  in  her  own  right,  and  subject  to  her 
own  separate  disposition,  without  being  in  any  manner 
liable  for  the  debts  or  liability  of  her  husband,  or  sub- 
ject in  any  manner  to  his  control,  or  disposition." 

The  defendant,  and  one  John  M.  Quackenboss,  were 
named  as  executors,  and  qualified  as  such. 

The  inventory  and  appraisement  of  the  personal 
estate  amounted  to  fifty  thousand  and  twenty-one  dol- 
lars and  seven  cents,  but  a  statement  of  the  appraisers, 
attached  thereto,  was  to  the  effect  that  it  was  subject  to 
mortgages  exceeding  its  value. 

Beyond  this  inventory,  no  evidence  appears  as  to 
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the  amount  of  the  property  of  the  estate  received  by  the 
executors,  or  the  amount  belonging  to  plaintiff. 

The  plaintiff  also  introduced  in  evidence,  without 
objection,  two  written  documents.  The  first  was  a  for- 
mal power  of  attorney,  dated  April  16,  1864,  authoriz- 
ing the  defendant,  as  plaintiff's  attorney,  "to  ask, 
demand,  and  recover  and  receive  "  all  and  any  sums  of 
money  or  other  property  then  or  thereafter  to  become 
due,  paj'-able,  &c.,  from  the  estate  to  the  plaintiff. 

The  otber  document  was  an  indemnity  bond,  dated 
April  10,  1865,  whereby  the  plaintiff  formally  covenant- 
ed to  indemnify  and  save  harmless,  the  defendant  and 
John  M.  Quackenboss,  the  executors  of  her  father' s 
estate,  from  all  loss  and  damage  that  might  arise  to 
them  because  of  past  or  future  payments  by  them 
to  her  from  the  estate,  &c. 

The  first  instrument  was  executed  by  the  plaintiff 
personally,  and  the  latter  instrument  was  executed  by 
the  defendant  as  the  attorney  of  the  plaintiff,  and  was 
so  admitted. 

It  was  then  admitted  by  defendant  that  plaintiff 
had,  prior  to  the  commencement  of  this  action,  duly  de- 
manded of  defendant  the  amount  claimed  by  plaintiff 
in  this  action. 

After  the  introduction  of  this  evidence,  the  plaintiff 
rested  her  case.  At  this  stage  of  the  trial  there  was  no 
evidence  of  any  sum  or  sums  of  money  due  or  owing 
from  the  defendant  to  the  plaintiff  except  the  admis- 
sions of  the  defendant  in  the  first  part  of  his  answer,  as 
to  the  amount  he  had  received  from  the  plaintiff  (thir- 
teen thousand  nine  hundred  and  thirty-two  dollars  and 
twenty- four  cents),  which  was  followed  by  the  subse- 
quent allegations  of  payment  of  a  greater  sum,  an.d  de- 
nial of  any  indebtedness,  and  of  a  counter-claim. 

Without  moving  for  a  nonsuit  or  the  dismissal  of  the 
complaint,  the  defendant  called  George  "W".  Southwick, 
the  defendant,  as  a  witness  in  his  own  behalf.  The 
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plaintiff  objected  to  his  competency,  on  the  ground 
that  he  was  the  husband  of  the  plaintiff  (which  fact  was 
admitted).  The  referee  overruled  the  objection,  to 
which  ruling  plaintiff  duly  excepted,  and  the  defend- 
ant was  admitted  to  testify. 

The  defendant's  testimony  was  substantially  as  fol- 
lows : — 

That  he  was  the  husband  of  plaintiff,  and  that  he 
had  received  on  account  of  plaintiff's  [interest  in  her 
father' s  estate,  divers  sums,  from  January  25,  1865,  to 
March  12,  1866,  amounting  in  the  aggregate  to  fourteen 
thousand  four  hundred  and  forty -eight  dollars  and 
twenty-four  cents. 

It  was  then  admitted  by  plaintiff  that  she  had  re- 
ceived payments  from  this  amount  from  defendant  (in 
divers  sums,  and  at  dates  stated  in  an  account  con- 
tained in  the  case  on  appeal),  amounting  in  the  aggre- 
gate to  the  sum  of  nine  thousand  three  hundred  and 
twenty -nine  dollars  and  twenty -six  cents.  (This  ad- 
mission left  only  the  sum  of  five  thousand  one  hundred 
and  eighteen  dollars  and  ninety-eight  cents  contested). 

The  defendant  testified  that  he  had  paid  one  Dr. 
Reisig  for  medical  attendance  upon  pjaintiff,  and  by 
the  request  and  direction  of  plaintiff,  the  sum  of  six 
hundred  and  thirty-nine  dollars,  in  two  bills  —  one  of 
January,  1865,  of  two  hundred  and  sixty-six  dollars, 
and  another  of  January,  1866,  of  three  hundred  and 
eighty-three  dollars.  That  these  bills  so  paid  were  sent 
to  his  house,  and  had  been  made  out  in  the  name  of 
the  defendant. 

Defendant  also  testified  that,  at  the  request  of  plain- 
tiff, he  had  paid  to  her  divers  sums  of  money,  at  sun- 
dry dates,  including  January  25,  1865,  and  April  7, 
1866,  the  amount  of  which  cash  payments  (as  appeared 
from  the  statements  of  defendant  or  detailed  account 
in  the  case)  was  three  thousand  five  hundred  and 
eighty  dollars. 

N.  s.— ix.— 8 
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That  he  had  also  paid  at  her  request  sundry  bills 
for  merchandise  purchased  by  the  plaintiff,  amounting 
to  the  sum  of  eight  hundred  and  sixty -four  dollars  and 
ninety-eight  cents.  That  he  had  paid  for  the  plaintiff, 
at  her  request,  the  sum  of  thirty -five  dollars,  for  con- 
cert and  church  bills.  That  several  times,  at  her  re- 
quest, he  had  given  plaintiff  a  statement  as  to  how  the 
account  stood,  to  which  she  made  no  objections.  The 
last  statejnent  made  to  her  was  about  April  11,  1866. 
That  the  money  was  paid  to  her  and  the  bills  paid  for 
her,  upon  her  verbal  orders,  directions,  or  requests. 

That  he  never  received  any  order,  direction,  or  re- 
quest in  writing  from  the  plaintiff,  to  pay  her  these 
moneys,  or  to  pay  these  bills  for  her  ;  nor  any  order  in 
writing  authorizing  him  to  charge  the  same  against  her 
separate  estate. 

All  the  testimony  of  the  defendant  in  regard  to  the 
•subject  matter,  and  conversations  between  himself  and 
plaintiff  in  regard  to  the  moneys  and  bills  paid,  were 
objected  to  on  the  ground  of  incompetency,  because  the 
witness  was  the  husband  of  plaintiff,  or  the  conversa- 
tions having  been  between  husband  and  wife,  must  be 
regarded  as  confidential  and  prohibited,  and  should  be 
excluded. 

The  referee  overruled  the  objection,  and  the  plain- 
tiff objected  to  the  ruling. 

Upon  the  testimony  as  received  by  the  referee,  and 
the  findings  of  the  referee,  judgment  was  entered  for 
the  defendant,  for  his  costs  against  the  plaintiff,  from 
which  judgment  plaintiff  appealed  to  the  general  term 
of  this  court. 

Elbridge  T.  Gerry,  for  the  plaintiff,  appellant. — I. 
The  referee  committed  a  fatal  error  at  the  outset  of  the 
case,  in  permitting  the  respondent  to  testify  in  his  own 
behalf.  (1.)  Prior  to  the  act  of  1867,  hereinafter  con- 
sidered, the  courts  uniformly  held  in  this  State  that  the 
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amendments  of  the  statute  authorizing  parties  to  actions 
to  testify  as  witnesses,  did  not  include  cases  where  the 
only  parties  were  husband  and  wife.  The  rule  was  one 
at  common  law,  based  as  well  on  the  identity  of  legal 
interests  as  on  principles  of  public  policy  for  the  main- 
tenance of  peace  and  harmony  in  the  marriage  relation, 
which  constitutes  the  basis  of  civil  society  (Co.  Lilt.,  6 
b  ;  Barbat  ».  Allen,  7  Exch.,  609  ;  Stapleton  v.  Crofts, 
18  Q.  B.,  367;  Bentley  v.  Cook,  3  Dougl.,  422).  And 
so  zealous  were  the  courts  of  maintaining  this  rule,  and 
«o  sensible  were  they  of  its  propriety,  that  prior  to  the 
act  of  1867  they  uniformly  held  that  the  previous  stat- 
utes allowing  parties  to  testify,  removed  only  the  dis- 
qualification of  interest,  which  at  common  law  excluded 
the  evidence  of  all  parties  ;  but  did  not  remove  the  dis- 
qualification which  attached  to  the  marital  relation, 
and  which  rested  on  higher  and  worthier  grounds 
(Chamberlain  v.  Dempsey,  36  N.  T.,  149;  Hasbrouck 
v.  Vandervoort,  9  Id.  [5  Seld.],  153  ;  S.C.,  4  Sandf.,  596 ; 
Carpenter  #.  White,  46  Barb.,  419;  Marsh  v.  Potter, 
30  Id.,  156  ;  PiUow  v.  Bushnell,  5  Id.,  156  ;  Smith  v. 
Smith,  15  How.  Pr.,  165;  A—  A—  C—  v.  S— C— , 
35  Id.,  430  ;  Babbitt  v.  Thomas,  31  Barb.,  278  ;  White 
v.  Stafford,  38  Id.,  419  ;  Eivenburg  v.  Rivenburg,  47 
Id.,  419  ;  Rogers  v.  Rogers,  1  Daly.  194;  Wehrkamp 
v.  Willett*  1  Keyes,  250 ;  Moffat  v.  Moffat,  10  Bosw., 
468;  S.  C.,  17  Abb.  Pr.,  4;  Card  v.  Card,  39  N".  Y., 
322).  (2.)  The  respondent  was  the  husband  of  the  ap- 
pellant. Both  were  parties  to  this  action.  It  is  sub- 
mitted that  the  act  of  1867  (2  Laws  of  1867,  ch.  887), 
"to  enable  husband  and  wife,  or  either  of  them,  to  be 
a  witness  for  or  against  the  other,  or  on  behalf  of  any 
party  in  certain  cases,"  did  not  authorize  the  respond- 
ent to  testify  in  the  present  case.  The  first  section  of 
that  act  seeks  to  render  competent  the  husband  and 
wife  of  any  party  to  a  suit,  or  of  any  person  in  whose 
behalf  it  is  prosecuted,  to  testify  the  same  as  any  other 
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witness.  It  does  not  provide  that  husband  and  wife, 
when  parties,  shall  be  allowed  to  testify  (2  Laics  of 
1867,  p.  2221).  The  second  section  expressly  forbids 
husband  or  wife  to  testify  for  or  against  the  other,  in 
criminal  and  divorce  cases,  and  the  third  section  forbids 
either  to  disclose  confidential  communications  made 
during  their  marriage.  A  strict  construction  of  this 
statute  (and  being  in  derogation  of  the  common  law, 
and  of  the  rules  of  evidence,  it  must  be  strictly  con- 
strued), would,  authorize  a  party  to  produce  his  wife 
(or  vice  versa),  as  a  witness  in  any  suit  not  within  the 
prohibition  of  section  2.  But  the  omission  of  the 
statute  to  provide  that  they  may  testify  when  both 
are  parties,  it  is  insisted,  sustains  the  exception 
taken  (Jackson  v.  Hobby,  28  Johns.,  357  ;  Richardson 
v.  Gere,  21  Wend.,  156 ;  People  v.  Hadden,  3  Den., 
220  ;  Fleming  v.  Hollenback,  6  Barb.,  271 ;  McClusky 
v.  Cromwell,  11  If.  T.,  593  ;  Taylor  v.  Jennings,  7 
Robt.,  583,  per  JONES,  J.)  A  similar  statute  was  en- 
acted in  England,  in  1853.  A  reference  to  that  statute, 
and  to  the  construction  placed  upon  its  language  by 
the  courts  there,  will  well  illustrate  the  force  of  the  ob- 
jection here  raised,  and  of  the  propriety  of  the  appli- 
cation of  the  rule  of  construction  here  insisted  on 
(Stat.  16,  17  Vic.,  c.  83,  §§  2,  3;  Stapleton  v.  Crofts,  18 
Q.  B.,  367,  in  point ;  2  Taylor  on  Ev.,  4  ed.,  §§  1217, 
1219,  and  notes  reviewing  the  statute,  citing  it  and 
stating  effect  of  construction).  (3.)  But  even  if,  under 
the  act  last  cited,  the  respondent  was  competent  as  a 
witness,  his  evidence  was  not  competent  as  to  the  ver- 
bal statements  to  which  he  testified,  and  the  exceptions 
to  the  admission  of  which  were  well  taken.  At  the 
time  the  conversations  testified  to  by  the  respondent 
occurred,  they  were  privileged  under  the  law,  as  it 
then  stood.  The  act  of  1867  can  have  no  retroactive 
effect  as  to  conversations  made  under  sanction  of  a  le- 
gal privilege  prior  to  its  passage.  (4.)  Even  under  the 
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act  of  1867,  the  exceptions  referred  to  are  well  taken. 
The  evidence  was  of  comunications  made  by  a  wife  to  her 
husband  during  coverture,  and  therefore  confidential 
within  the  second  section  of  the  act  (Handlong  v. 
Barnes,  1  Vroom,  69). 

II.  The  referee  erred  in  allowing  the  respondent, 
as  a  proper  deduction  from  the  balance  in  his  hands 
belonging  to  the  appellant,  the  sum  of  six  hundred  and 
thirty-nine  dollars,  which  he  testified  he  paid  for  medi- 
cal attendance  upon  his  wife.  (1.)  No  writing  was 
shown  authorizing  the  respondent  to  charge  the  appel- 
lant's  separate  estate  with  the  payment  of  any  such 
sums  for  any  such  purpose  (Yale  v.  Dederer,  22  N.  T., 
450 ;  S.  C.,  18  Id.,  265 ;  Vanderhoven  v.  Mallory,  1 N.  T. 
[1  Comst.],  452;  Willard  v.  Eastman,  45  Mass.).  (2.) 
A  husband  is  legally  liable  for  medical  attendance  on 
his  wife,  and  this  even  where  she  has  left  him  (Mayhan 
v.  Thayer,  8  Gray  (Mass.),  172 ;  Myger  v.  Wythe, 
23  Texas,  180).  (3.)  The  medical  men  presented  their 
bills  to  him,  and  not  to  her.  In  the  absence  of  any 
separate  estate  of  the  plaintiff,  he.  would  have  been  lia- 
ble for  their  amount.  There  was  no  evidence  of  any 
intention  expressed  in  writing  on  her^art,  at  the  time 
of  the  employment  of  the  medical  men,  that  her  sepa- 
rate estate  was  to  be  charged  with  their  fees.  (4.)  The 
respondent  was  an  agent  to  receive,  not  to  charge,  the 
appellant's  separate  estate.  Clearly  that  estate  was 
not  liable  for  claims,  for  which,  as  husband,  he  was  per- 
sonally liable  in  the  first  instance.  There  is  no  law  by 
which  a  married  woman,  on  acquiring  a  separate  estate, 
can  be  charged  with  debts  for  which  her  husband  is  pri- 
marily liable  ;  unless  at  the  time  of  contracting  the  debt 
she  distinctly  binds  the  estate  (Johnstone  v.  Allen,  6 
Abb.  Pr.  N.  S.,  306 ;  Black  v.  Bryan,  18  Texas,  453; 
Cromwell  v.  Benjamin,  41  Barb.,  558  ;  Yale  v.  Dederer, 
22  N.  T.,  450;  S.  C.,  18  Id.,  265;  Owen  v.  Cawley, 
36  Barb.,  52 ;  White  v.  Story,  43  Id.,  124 ;  Woodward 
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«.  Sweet,  44  Id.,  268;  McCartney  «.  Welsh,  Id.,  271 ; 
Fishery.  Marvin,  47  Barb.,  155;  Kelso  v.  Tabor,  52 
Id.,  125).  (5.)  The  theory  upon  which,  in  many  cases, 
a  married  woman' s  separate  estate  is  made  liable,  is  for 
benefits  derived  by  it  from  the  outlay.  But  as  medical  at- 
tendance cannot  be  for  the  benefit  of  the  separate  estate, 
except  where  the  contract  expressly  so  charges  it,  it  is 
not  to  be  so  charged  (Yale  •».  Dederer,  22  JW.  Y., 
450  ;  Ballin  «.  Dillaye,  37  Id.,  35).  (6.)  Now  if,  as  the 
evidence  shows,  the  husband  first  paid  these  bills,  and 
then  charged  them  over  against  the  separate  estate,  he 
merely  paid  his  own  debt.  He  had  no  power  to  make 
it  a  charge  against  his  wife  or  her  property  which  he 
was  authorized  to  collect  (Jacques  v.  Methodist  Episco- 
pal Church,  17  Johns.,  548). 

III.  Equally  erroneous  was  the  finding  of  the  ref- 
eree, that  the  respondent  had  paid  personally  to  the 
appellant,  various  sums,  amounting  to  three  thousand 
five  hundred  and  eighty  dollars,  and  that  he  was  en- 
titled to  deduct  that  amount  from  the  balance  of  her 
separate  estate  in  his  hands.     (1.)  She  gave  no  receipt, 
order,  or  instrument,  showing  her  intention  to  bind  her 
estate  by  receiving  the  moneys.     A  verbal  request,  as 
already  shown,  was  insufficient  to  charge  her  estate. 
(2.)    Any  other  rule*  would  authorize  any  husband, 
who,  as  here,  was  the  repository  of  his  wife's  separate 
estate,  to  charge  it  with  the  payment  of  every  dollar 
given  by  him  to  her  during  her  coverture. 

IV.  A  further  error  was  committed  by  the  referee  in 
allowing   the   respondent  the  further  sums  paid  for 
goods  and  merchandise  ordered  by  the  appellant,  and 
for  church  and  concert  bills,   and  in  permitting  the 
same  to  be  deducted  from  the  balance  of  her  separate 
estate  in  his  hands.     (1.)  The  same  argument  applies 
with  equal  force  as  that  already  argued  against  the  al- 
lowance of  the  medical  fees  (Authorities  cited  under 
point  II.,  supra).     (2.)  But  besides  this,  these  articles 
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were  proper  for  her  situation  as  the  respondent's  wife, 
and  some  of  them  were  for  the  family.  They  were, 
therefore,  necessaries  for  which  he  was  liable  (Morton 
#.  Withers,  Skinn.,  348;  Ryan  n.  Nolan,  Irish  Law 
JR.,  Transcript,  October  11,  1869;  Heller  v.  Phillips, 
39  JY.  T.,  351,  directly  in  point).  (3.)  The  fact  that 
the  bills  were  ma^e  out  in  his  name,  shows  clearly  the 
absence  of  any  intention,  either  by  the  tradesman  or  the 
appellant,  to  charge  any  person  other  than  the  respond- 
ent, with  their  payment.  (4.)  Merely  paying  the  bills 
first,  and  then  charging  her  estate  with  them,  was  sim- 
ply charging  her  with  his  debts.  This  certainly  could 
not  be  done  under  the  case  in  the  court  of  appeals 
cited,  without  a  distinct  instrument  in  writing  executed 
by  the  respondent,  sufficient  to  charge  her  estate. 

William  Henry  Arnoux,  for  the  defendant,  re- 
spondent.— I.  In  fact  defendant  spent  for  plaintiff  at 
her  request,  all  the  money  he  had  received. 

II.  The  husband  was  a  competent  witness  on  the 
trial  (Code  of  Pro.,  §  399,  as  amended  in  1868,  p.  1845  ; 
2  Laws  c/1867,  p.  2221,  ch.  887). 

III.  The  testimony  respecting  the  conversations  was 
properly  received. 

IV.  Plaintiff  has  no  right  of  action.     The  moneys 
were  placed  in  defendant' s  hands  by  her  voluntarily, 
and,  being  personal  property  reduced  by  Mm  to  pos- 
session, they  belong  to  him  (2  Kent  Com.,  135).     The 
married  woman's  acts  do  not  abrogate  this  rule. 

V.  A  verbal  order  was  sufficient  to    charge   the 
plaintiff's  separate  estate. 

VI.  The  payments  made  by  defendant  were  prop- 
erly charged  to  plaintiff  against  the  moneys  she  had 
placed  in  his  hands. 

BY  THE  COURT.* — SPENCEB,    J. — There  are  several 
*  Present — MONELL,  JONES,  and  SPENCER,  JJ. 
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important  questions  ruled  upon  by  the  referee  in  the 
trial  of  this  case,  to  be  considered  before  we  reach  the 
final  question  of  the  sufficiency  of  the  evidence  as  re- 
ceived to  support  the  findings  and  judgment. 

First.  Was  defendant  a  competent  witness  on  the  trial  \ 

The  referee  ruled  that  he  was,  and  received  his  tes- 
timony. The  argument  of  the  appeal  brought  before 
the  court  much  legal  research  and  logic  in  favor  of,  and 
against,  the  competency  of  the  defendant  as  a  witness, 
particularly  as  to  the  construction  of  section  1  of  the 
act  of  1867,  entitled  "An  Act  to  enable  husband  and 
wife,  or  either  of  them,  to  be  a  witness  for  or  against 
each  other,  or  on  behalf  of  any  party  in  certain  cases," 
which  provides  as  follows :  "  In  any  trial  or  inquiry  in 
any  suit,  action  or  proceeding  in  any  court,  or  before 
any  person  having,  by  law  or  consent  of  parties,  author- 
ity to  examine  witnesses  or  hear  evidence,  the  husband 
or  wife  of  any  party  thereto,  or  of  any  person  in  whose 
behalf  any  such  suit,  action  or  proceeding  is  brought, 
prosecuted,  opposed  or  defended,  shall,  except  as  here- 
inafter stated,  be  competent  and  compellable  to  give 
evidence,  the  same  as  any  other  witness,  on  behalf  of 
any  party  to  such  suit,  action  or  proceeding." 

In  my  opinion,  the  letter  and  spirit  of  the  statute 
support  the  ruling  of  the  referee  on  this  question. 

Second.  Was  the  defendant' s  testimony  in  regard  to 
the  conversations  between  plaintiff  and  defendant  in 
respect  to  these  bills,  and  advances,  and  the  payment 
of  the  same,  and  the  state  of  the  accounts  admissible  ? 

The  referee  held  that  it  was,  and  received  the  same. 

It  is  held  by  plaintiff' s  counsel  that  this  was  error. 

1.  That  at  the  time  the  conversations  occurred, 
they  were  privileged  and  clearly  inadmissible*  in  evi- 
dence under  the  law  as  it  then  stood,  and  that  the  act 
of  1867  should  not  be  so  construed  as  to  give  to  the 
same  a  retroactive  force  or  effect,  so  that  these  conver- 
sations held  before  its  passage  and  inadmissible  then, 
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should  become*  admissible  since  its  enactment.  There 
is  much  to  be  considered  in  this  view  of  the  question. 

This  act  of  1867  is  not  one  that  can  be  classed  or 
claimed  as  an  "  ex  post  facto  law"  prohibited  by  the 
Constitution  of  the  United  States,  for,  it  has  long  been 
held  and  settled  by  the  courts  of  this  State,  and  the 
United  States,  that  this  prohibition  applies  only  to  laws 
respecting  crimes  and  punishments,  and,  so  far  as  it 
affects  or  relates  to  this  case,  this  act  cannot  be  claimed 
as  one  "impairing  the  obligation  of  contracts,"  nor 
within  any  other  class  of  laws  prohibited. 

I  am  of  opinion  that  no  law  can  be  objected  to,  simply 
because  it  may  be  said  to  be  retroactive  in  its  effect, 
if  it  does  not  endanger  or  disturb  vested  rights,  or  impair 
the  obligation  of  contracts,  or  in  other  respects  come 
within  constitutional  prohibition. 

Our  State  legislature,  when  acting  within  the  limits 
of  the  constitution  of  the  State  of  New  York,  and  the 
United  States,  have  that  supreme  power  that  Judge 
Blackstone  ascribes  to  the  British  Parliament. 

"It has  sovereign  and  uncontrollable  authority  in 
the  making,  confirming,  restoring,  abrogating,  repeal- 
ing, reviving  and  expounding  of  law  concerning  all 
matters  of  all  possible  denominations,  ecclesiastical  or 
temporal,  civil,  military,  maritime  or  commercial"  (1 
Black.  Com.,  160). 

I  also  hold  that  this  law  is  like  many  others  in  this 
State  that,  by  their  enactment,  substantially  changed 
the  rules  of  practice  and  evidence  in  our  courts  ;  yet, 
they  have  been  held  to  extend  to  actions  upon  con- 
tracts made  before  their  enactment,  it  being  held  that 
they  did  not  impair  the  obligation  of  contracts,  but  had 
reference  to  the  remedy  upon  them. 

It  is  true  that  this  act  of  1867  establishes  a  new  rule 
of  evidence.  It  admits  testimony  that  was  prohibited 
before,  and  thus  far  affects  or  varies  the  remedy  exist- 
.ing  before. 
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In  like  manner,  section  398  of  the  Code  establishes  a 
new  rule  of  evidence.  It  admitted  witnesses  and  testi- 
mony that  were  excluded  before  its  enactment ;  and  yet 
it  has  been  helct  that  this  provision  extended  to  actions 
on  contracts  that  were  made  before  the  adoption  of  the 
Code  (Neass  v.  Mercer,  15  Barb.,  322). 

2.  It  is  also  contended  that  under  section  3  of 
the  act  of  1867,  these  conversations  were  inadmissible 
and  prohibited.  I  am  of  opinion  that  the  conversations 
as  disclosed  were  not  of  a  confidential  character  ;  but, 
even  if  they  had  been,  section  3  does  not  prohibit  a 
voluntary  disclosure.  It  only  prohibits  a  compulsive 
disclosure.  "  No  husband  or  wife  shall  be  compellable 
to  disclose,"  &c. 

I  am  clearly  of  the  opinion  that  no  error  was  com- 
mitted by  the  referee  in  admitting  the  defendant  to  tes- 
tify as  a  witness  in  his  own.  behalf ;  nor  in  permitting 
him  to  state  the  conversations  between  himself  and 
plaintiff  in  relation  to  these  accounts. 

In  reviewing  this  case,  I  find  that  objections  were 
duly  made  to  the  admission  and  the  sufficiency  of  the 
testimony,  on  the  ground  that  no  written  order  or  in- 
strument in  writing  from  plaintiff  to  defendant  had  au- 
thorized the  payment  of  these  moneys  and  bills  by  the 
defendant,  or  authorized  him  to  charge  the  same  to  the 
plaintiff,  or  upon  her  separate  estate. 

The  members  of  this  court  are  unanimous  in  the 
opinion  that  n'o  order  or  authority  in  writing  was  neces- 
sary in  this  case.  That  it  was  simply  a  case  of  dealings 
of  a  principal  with  an  agent,  where  the  principal  had 
the  full  end  absolute  control  of  the  subject-matter, — 
namely,  the  estate  or  funds  in  question, — and  in  regard 
to  the  disposal  of  which  the  principal  directed  the 
agent.  . 

The  statute  of  1848,  as  amended  in  1849,  gives  to  the 
married  woman  the  same  control  over  her  separate  es- 
tate as  if  she  was  single, — namely,  absolute  control. 


NEW  SERIES:  VOL.  IX.  123 

Southwick  v.  Southwick. 

This  case  does  not  involve  the  principles  and  ques- 
tions discussed  in  Yale  v.  Dederer  (18  N.  Y.,  266  ;  S. 
C.,  22  Id.,  450),  and  in  other  cases,  where  the  liability 
of  the  married  woman  on  a  contract  is  discussed. 

In  this  case  there  was  a  personal  estate,  a  cash  fund 
belonging  absolutely  to  the  plaintiff,  and  absolutely 
under  her  control  in  the  eye  of  the  law. 

It  was  placed  or  it  reached  and  remained  in  the  pos- 
session of  the  defendant,  her  husband,  with  her  con- 
sent, and  was  paid  out  and  disposed  of,  in  divers  sums, 
and  divers  dates,  in  accordance  with  her  orders,  direc- 
tions and  requests,  to  him  given.  I  think  that  the 
ordinary  rules  governing  principal  and  agent  must 
apply  to  the  dealings  between  husband  and  wife  in  this 
case. 

The  statute  entitled  "  An  Act  for  the  more  effectual 
protection  of  the  property  of  married  women,"  as 
amended  in  1849,  possesses  one  unmistakable  feature, 
be  the  same  considered  a  virtue  or  defect. 

It  withdraws  all  power  or  control  of  the  wife' s  sepa- 
rate property  from  her  husband,  and  vests 'the  same  in 
the  wife,  "in  the  same  manner  and  with  the  like  effect 
as  if  she  were  unmarried." 

She  may  spend  it  as  she  lists.  She  may  give  away 
to  whom  she  wish,  to  her  husband,  if  she  so  please,  or 
she  may  pay  his  debts  with  it.  In  fact,  do  with  it  as 
she  pleases.  There  is  no  power  in  the  courts  to  re- 
strain or  prevent  her  from  the  exercise  of  a  married 
woman's  right  under  the  statute,  of  holding  or  parting 
with  her  property  at  her  will  and  pleasure. 

She  may  make  her  husband,  or  any  other  person, 
agent  in  the  care  and  control  of  the  same,  on  such 
terms,  and  subject  to  such  directions,  verbal  or  written,  i 
as  she  may  prescribe,  and,  in  a  case  like  this,  there  is 
no  power  in  the  courts  to  prescribe  any  different  rules 
for  the  observance  of  the  husband  as  her  agent,  in  ful- 
filling her  directions,  than  the  law  provides  for  the  ob- 
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servance  of  any  agent  towards  his  principal,  or  any 
agent  chosen  by  her  other  than  her  husband. 

The  court  holds  that  no  written  order,  request  or  di- 
rection from  the  plaintiff  to  the  defendant  was  neces- 
sary to  authorize  him  to  pay  the  plaintiff  these  sums  of 
money,  or  to  pay  these  different  bills.  That  a  verbal 
order  or  request  was  sufficient,  and  there  being  no  con- 
flict of  testimony  as  to  the  fact  that  he  paid  the  same  in 
accordance  with  her  verbal  directions,  the  judgment 
should  be  affirmed. 

Judgment  affirmed. 


MATTER  OF  HARTMAN. 

Supreme  Court,  Fourth  Department ;  SeventJi  District, 
General  Term,  September,  1870.  . 

PROCEEDINGS  UNDER  RAILED  AD  ACT. — APPOINTMENT 

OF  COMMISSIONERS  TO  CHANGE  LOCATION.— 

APPEAL. 

Under  the  general  railroad  law  (Laws  of  1850,  221,  ch.  140,  §  22),— 
which  allows  a  party  aggrieved  by  the  proposed  location  of  a  rail- 
road to  apply  to  a  justice  of  the  supreme  court  for  the  appointment 
of  commissioners  to  examine  the  proposed  route,  and,  after  hearing 
the  parties,  to  affirm  or  alter  the  same, — it  is  not  necessary  for  the 
petitioner  to  give  to  the  railroad  company  notice  of  the  presentation 
of  his  petition  for  the  appointment  of  commissioners,  nor  have  the 
railroad  company  the  right  to  appear  and  litigate  before  the  judge 
the  question  of  such  appointment.  Notice  of  the  hearing  before  the 
commissioners  is  the  only  notice  which  need  be  given. 

Where  a  motion  is  made  at  special  term  to  set  aside,  for  irregularity, 
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an  order  made  by  a  justice  out  of  court  in  a  special  proceeding,  and 
is  denied,  the  order  may  on  appeal  be  affirmed,  if  correct,  irrespec- 
tive of  the  question  whether  the  original  order  sought  to  be  set 
aside  was  the  subject  of  an  appeal  or  not. 

Appeal  from  an  order. 

The  Erie  and  Genesee  Valley  Railroad  Company 
having  laid  out  their  proposed  route  under  the  general 
railroad  act  of  1850  (Laws  of  1850,  ch.  140),  the  written 
notice  required  by  section  22  of  the  act,  to  be  served 
by  the  company  upon  all  actual  occupants  of  land  over 
which  the  route  of  its  road  is  designated,  was  served 
upon  the  petitioners  in  this  matter,  on  May  13,  1870. 
On  May  26,  1870,  the  petitions  of  William  Hartman 
and  George  Hartman,  of  North  Dansville,  and  of  Wil- 
liam Driesbach,  of  Sparta,  in  Livingston  county,  were 
presented  at  Rochester,  to  Mr.  Justice  E.  Darwin 
Smith,  out  of  court,  the  petitions  being  duly  verified, 
and  stating  the  objections  of  the  petitioners  to  the  pro- 
posed route,  and  praying  the  appointment  of  commis- 
sioners, pursuant  to  section  22,  "to  examine  the  said 
proposed  route,  and,  after  hearing  the  parties,  to  alter 
or  affirm  the  same  as  might  be  just  to  all  parties  and 
the  public."  Thereupon,  Justice  Smith,  being  satisfied 
that  such  commissioners  should  be  appointed,  made  an 
order  appointing  Hezekiah  Allen,  of  Geneseo,  John  R. 
Marsh,  of  Avon,  and  J.  Nelson  Tubbs,  of  Rochester 
(the  last  named  being  a  practical  civil  engineer),  such 
commissioners. 

On  June  6, 1870,  the  same  justice  made  an  order,  on 
the  application  of  John  A.  Van  Derlip,  attorney  for 
the  company,  directing  the  petitioners  "to  show  cause 
at  an  adjourned  special  term  of  the  supreme  court,  to 
be  held  at  the  court  house  in  the  city  of  Rochester,  on 
June  13,  1870,  at  ten  o'clock  A.  M.,  why  the  order  made 
in  this  matter  on  May  26,  1870,  appointing  commission- 
ers to  determine  upon  the  propriety  of  altering  the 
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route  of  said  railroad  should  not  be  vacated  and  set 
aside  as  irregular,  for  want  of  notice  to  said  railroad 
company  and  parties  interested,  of  the  application  for 
said  order,  and  that  a  copy  of  said  affidavit  (sworn  to 
on  June  4,  1870,  and  read  on  the  application  for  the 
order  to  show  cause,  and  averring  the  want  of  notice  to 
the  company),  and  of  the  order,  be  served  upon  S.  D. 
Faulkner,  Esq.,  attorney  for  the  petitioners,  on  or  be- 
fore June  9,  1870,  and  that,  in  the  mean  time,  all  pro- 
ceedings npon  said  order  be  stayed." 

On  June  13,  1870,  after  hearing  John  A.  Van 
Derlip,  attorney  for  the  company,  and  Lester  B.  Faulk- 
ner, attorney  for  the  petitioners,  Justice  SMITH  denied, 
with  costs,  the  motion  to  vacate  and  set  aside  the  order 
appointing  the  commissioners. 

From  this  order  the  company  appealed  to  the  gen- 
eral term  of  this  court. 

John  A.  Van  Derlip,  for  the  appellants. — I.  The 
power  to  be  exercised,  or  the  duty  to  be  performed  by 
the  "  justice  of  the  supreme  court,"  pursuant  to  the 
foregoing  provision,  is  neither  ministerial  nor  admin- 
istrative. It  is  wholly  judicial.  (1.)  He  acts  ju- 
dicially in  determining  whether  "  sufficient  cause" 
exists  for  the  appointment  of  the  commission.  If  he 
"considers"  that  such  cause  does  exist,  he  "may" 
appoint,  &c. ;  and  in  determining  this,  he  is  to  exercise 
a  judicial  discretion.  (2.)  He  acts  judicially  in  select- 
ing "three  disinterested  persons"  as  commissioners. 

II.  No  notice  of  the  application  for  the  appointment 
of  commissioners  having  been  given  to  the  railroad 
company  whose  rights  were  involved,  the  order  ap- 
pointing commissioners  was  irregular  and  void.  Every 
person  whose  rights  are  to  be  affected  by  a  judicial 
determination,  or  the  exercise  of  a  judicial  discretion, 
is  entitled  to  be  heard  before  the  court  or  officer  who  is 
to  pass  upon  his  rights.  This  is  a  natural  and  funda- 
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mental  right,  and  if,  in  authorizing  any  special  proceed- 
ings, the  legislature  omits  to  protect  this  right,  the 
court  will  supply  the  omission  (Bouton  v.  Neilson,  3 
Johns.,  474;  Harper  0.  Carr,  7  T.  JR.,  266  ;  Beach  v. 
Furman,  9  Johns.,  229  ;  Rathbuna.  Miller,  6  Id.,  281  ; 
Commissioners  of  Highways  of  the  Town  of  Kinder- 
hook  v.  Claw,  15  Johns.,  537 ;  Peters  v.  Newkirk, 
6  Cow.,  103 ;  Elmendorf  v.  Harris,  23  Wend.,  632,  633 ; 
Doubleday  v.  Newton,  9  How.  Pr.,  71 ;  Rex  v.  Bagshaw, 
IT.  R.,  363;  People  v.  Talman,  36  Barb.,  222; 
Hickock  v.  Scribner,  3  Johns.  Cas.,  311,  315;  McDer- 
mott  v.  Metropolitan  Police,  5  Abb.  Pr.,A22  ;  4  BlacJcs. 
Com.,  283  ;  Cow.  &  H.  Notes  to  Phitt.  £v.,  998,  and 
cases  cited;  People  v.  Osborn,  20  Wend.,  186).  The 
cases  of  People  ex  rel.  Herrick  v.  Smith,  21  N.  T.,  595, 
and  Metropolitan  Board  of  Health  v.  Heister,  37  N.  Y., 
661,  do  not  conflict  with  these  views  of  the  law. 
(1.)  The  Code  expressly  provides  in  those  cases  for  pro- 
ceeding ex-parte.  (2.)  The  necessity  of  the  cases  re- 
quired that  no  notice  should  be  given.  (3.)  The  legis- 
lature provides  that  the  court  shall  require  ample  se- 
curity for  all  damages  which  the  defendant  may  sus- 
tain, before  allowing  the  process. 

III.  These  positions  are  not  answered  by  saying 
that  the  State  does  not  provide  for  notice,  because  all 
these  authorities  hold  that  the  right  to  notice  is  a 
"fundamental  principle,"  a  principle  of  "natural  jus- 
tice," one  that  the  courts  will  protect,  if  the  legislature 
has  omitted  to  do  so.  Nor  is  it  an  answer  to  say  that 
because  the  statute  gives  but  fifteen  days  to  procure 
the  appointment  of  commissioners,  it  is  therefore  infer- 
rable the  legislature  intended  the  proceedings  to  be 
ex-parte.  The  evident  purpose  of  the  legislature  was 
to  prevent  an  obstruction  of  a  public  enterprise  for  an 
unreasonable  time,  and  to  compel  parties  complaining  to 
be  prompt  and  vigilant.  Occupants  of  land  are  presumed 
to  know  where  the  engineers  of  the  company  have  run 
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the  line  of  the  road,  and  to  know  their  objection  to  it ; 
and  are  given  a  week  to  put  their  objections  in  form, 
and  serve  the  usual  (eight  days')  notice  upon  the  com- 
pany. Delay  is  no  objection  to  the  other  party  ;  but  to 
save  the  rights  of  both,  it  is  provided  that  the  applica- 
tion may  be  made  to  a  judge  "  out  of  court"  to  avoid 
the  delay  of  waiting  for  a  term  of  the  court.  It  is  a 
general  rule  for  the  construction  of  a  statute  that  it  will 
not  be  deemed  to  be  in  derogation  of  the  common  law, 
unless  its  language  is  so  explicit  as  to  indicate  that  in- 
tention in  the  legislature.  On  the  contrary,  it  will  be 
construed  to  aid,  not  to  repeal,  the  common  law.  Con- 
struing this  statute  according  to  this  principle,  the 
mere  silence  of  the  act  preserves  the  common  law 
right  of  notice.  Neither  is  it  an  answer  to  say  that,  by 
implication,  the  company  is  entitled  to  notice  of  the 
time  and  place  of  meeting  of  the  commissioners.  The 
most  important  step  in  the  proceeding  is  the  selection 
of  "disinterested  persons  ;"  and  upon  that  appoint- 
ment the  company  had  a  right  to  be  heard  (Rathbone 
v.  Miller,  supra).  It  is  of  small  consequence  that  a 
party  has  notice  of  an  opportunity  to  be  heard  before 
a  tribunal  selected  by  his  adversary,  or  even  appointed 
by  the  court,  without  an  opportunity  of  being  heard  as 
to  their  fitness  or  disinterestedness.  Without  imputing 
any  want  of  consideration  to  the  judge  who  appointed 
the  commissioners,  it  is  not  too  much  to  say,  judging 
from  the  ordinary  practice  on  ex-parte  applications, 
that  the  petitioners  had  the  selection  of  them.  To  say 
the  least,  the  company  had  no  opportunity  to  object  to 
their  appointment,  or  suggest  others. 

IY.  In  making  the  order  appointing  commissioners, 
the  judge  was  acting  as  a  court,  not  as  a  subordinate 
or  inferior  tribunal.  For  a  time  the  courts  held  that  in 
all  special  proceedings  authorized  by  statute,  the  court 
and  its  judges  acted  quasi  commissioners,  and  not  as  a 
court,  and  that  their  proceedings  could  not  be  reviewed 
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or  questioned  by  the  ordinary  methods  fixed  by  the 
practice  of  the  court.  This  doctrine  was  elaborately 
considered  and  overruled  by  the  supreme  court  in  the 
case  of  Striker  v.  Kelly  (7  Hill,  9),  in  which  BEAKDS- 
LEY,  J.,  in  an  exhaustive  opinion,  concurred  in  by 
NELSON,  Ch.  J.,  establishes  the  doctrine  that  these 
statutes,  requiring  certain  acts  to  be  performed  by  the 
supreme  court  and  its  judges,  confer  no  new  office 
upon  the  judges,  and  are  not  in  conflict  with  the  pro- 
vision of  the  Constitution  that  "  neither  the  chancellor, 
nor  justices  of  the  supreme  court,  nor  any  circuit  judge 
shall  hold  any  other  office  or  public  trust;"  but  that 
they  merely  extend  and  enlarge  the  powers  and  juris- 
diction of  the  court  and  its  officers  (see  Or  ah.  on  Juris., 
140  ;  2  Rev.  Stat,  196,  §  1 ;  2  Rev.  Laws,  409,  411, 
§  178  ;  Patchin  v.  Trustees  of  Brooklyn,  2  Wend., 
377,  384;  2  Den.,  323,  331-335;  Matter  of  Canal- 
street,  12  N.  T.  [2  Kern.'],  406;  Bangs  v.  Duck- 
infield,  18  N.  T.,  596  ;  Matter  of  Cooper,  22  Id.,  83  ; 
Matter  of  Dodd,  27  Id.,  632  ;  King  v.  Mayor  of  N. 
Y.,  36  Id.,  188).  The  expression  used  in  some  of  the 
cases, — for  instance,  New  York  Central  R.  R.  Co.  v. 
Marvin  (11  N.  T.  [1  Kern.'],  276),  that  the  statutes  in- 
stituting special  proceedings  are  designed  to  form  a 
complete  system  of  practice, — in  no  wise  contravenes 
this  doctrine.  Properly  understood,  it  is  correct.  So 
far  as  the  statute  establishes  a  practice,  it  must  be  pur- 
sued instead  of  the  general  practice  of  the  court ;  but 
to  construe  it  to  mean  that  if  a  wrong  is  perpetrated  by 
reason  of  the  silence  of  the  statute,  the  court  can  afford 
no  remedy,  because  the  statute  provided  none,  is  not 
tolerable.  The  legislature  contemplated  no  wrong, 
and,  therefore,  provided  no  remedy.  The  court,  by 
the  enforcement  of  its  ordinary  rules,  will  prevent  or 
redress  injustice  in  its  administration  of  the  law, 
though  the  legislature  may  have  failed  to  foresee  or 
provide  for  it. 

N.S.— IX.— 9 


130.         ABBOTT'S  PRACTICE  REPOETS. 

Matter  of  Hartman. 

S.  D.  &  L.  B.  Faulkner,  for  the  respondents. — 
FIRSTLY.  The  appeal  from  the  order  of  Justice  E.  D. 
SMITH  should  be  dismissed. 

i.  (1.)  Where  a  motion  is  made  to  vacate  an  order,  ob- 
tained ex-parte,  for  irregularity  in  respect  to  the  want 
of  notice,  and,  on  hearing  the  parties,  the  court  de- 
clines to  vacate  the  order,  the  defect,  if  any,  is  cured, 
and  an  appeal  from  the  second  order  is  not  well  taken 
(Culver  v.  Hollister,  17  AW.  Pr.,  405 ;  Clumpha  V. 
Whiting,  10  Id.,  448).  (2.)  This  is  not  a  proceeding 
in  court.  The  petition  is  presented  only  to  a  justice 
of  the  supreme  court,  out  of  court.  He  acts  as  a  minis- 
terial officer,  under  direction  of  the  statute.  It  is  a 
power  that  might  have  been  conferred  by  the  legisla- 
ture upon  the  sheriff,  or  other  officer  of  the  county,  as 
the  sheriff  in  Livingston  county  is  authorized  to  ap- 
point, upon  stated  conditions,  railroad  commissioners 
for  certain  towns  (Laws  of  1868,  p.  896,  ch.  442  ;  Metro- 
politan Board  of  Health  v.  Heister,  37  N.  T.,  672  ; 
United  States  v.  Ferreira,  13  How.  U.  &,  40).  (3.)  The 
statute  particularly  directs  that  the  appointment  of  the 
commissioners  shall  not  be  a  proceeding  in  court.  Its 
language  is  equivalent  to  saying,  "The  petition  shall 
not  be  presented  to  the  supreme  court,  but,  out  of 
court,  to  one  of  the  justices  thereof."  This  statute, 
when  it  designs  to  put  a  special  proceeding  under  it  into 
court,  plainly  expresses  that  design.  For  instance :  ' '  The 
said  company  may  present  a  petition,  praying  for  the 
appointment  of  commissioners  of  appraisal,  to  the  su- 
preme court,  at  any  general  or  special  term  thereof," 
and  in  the  same  section  requires  that  "notice  of  the 
.time  and  place  the  same  will  be  presented  shall  be 
served  upon  all  persons  whose  interests  are  to  be 
affected  by  the  proceedings"  (see  General  Railroad 
Act,  1850,  §§  14,  22).  This  has,  therefore,  never  been  a 
proceeding  in  court,  and  cannot  be  brought  there  on  a 
.motion,  in  disregard  of  the  statute.  A  motion  is  an  in- 
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cident  to  an  action  or  proceeding  already  in  court,  and 
in  court  by  reason  of  a  statute.  The  statute  under 
which  this  matter  arose,  has  been  held  to  be  an  entire 
system  in  itself,  and  is  to  be  strictly  administered  (New 
York  Central  K.  R.  Co.  v.  Marvin,  11  N.  T.  [I  Kern.\ 
279 ;  Dyckman  v.  Mayor,  &c.  of  N.  Y.,  6  Id.  [1  8eld..\ 
439  ;  People  v.  KeUey,  35  Barb.,  446).  (4.)  This  pro- 
ceeding having  been,  pursuant  to  statute,  begun  before 
a  justice  out  of  court,  could  not  be  transferred  by  him 
into  court.  The  justice  at  special  term,  therefore, 
never  acquired  jurisdiction  in  this  matter.  The  whole 
law  of  appeals  applies  to  matters  pending  in  court 
(People  v.  Brennan,  45  Barb.,  345).  (5.)  The  legisla- 
ture may  invoke  the  aid  of  a  judicial  officer  for  the 
regulation  of  an  administrative  proceeding,  without  or- 
ganizing a  special  proceeding  in  a  court  of  justice 
(Matter  of  Dodd,  27^.  Y.,  629).  (6.)  It  is  not  neces- 
sary for  the  legislature,  in  the  exercise  of  the  right  of 
eminent  domain,  either  directly,  or  indirectly  through 
public  officers  or  agents,  to  invest  the  proceedings  with 
the  forms  or  substance  of  judicial  process  (People  v. 
Smith,  21  IT.  T.,  599).  (7.)  Even  if  the  appointment 
of  the  commissioners  were  a  judicial  act,  an  order 
could  not  properly  be  made  by  a  justice  out  of  court, 
in  this  district,  returnable  at  special  term  (Merritt  v. 
Slocum,  6  How*  Pr.,  350  ;  Hasbrouck  n.  Ehrich,  7  Abb. 
Pr.,  76),  If  not  properly  an  order  of  the  court,  the 
order  is  not  appealable.  (8.)  This  is  not  a  special  pro- 
ceeding in  court,  and,  therefore,  not  appealable  under 
the  act  of  1854  (Laws  of  1854,  ch.  270),  relative  to  ap- 
peals in  special  proceedings,  and  no  provision  for  such 
appeal  is  made  by  the  general  railroad  act,  which  has 
been  denned  to  be  a  complete  system  of  itself  (United 
States  v.  Ferreira,  13  How.  U.  8.,  40  ;  New  York 
Central  E.  R.  Co.  v.  Marvin,  11  N.  T.  [1  Kern.},  279). 
(9.)  The  order  appealed  from  determined  that  the  com- 
pany was  not  entitled  to  notice  of  the  presentation  of 
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the  petitions.  At  the  Livingston  special  term,  July  25, 
1870,  the  same  question  between  the  same  parties  was- 
decided  adversely  to  the  claim  here  made.  This  mat- 
ter is,  therefore,  res  adjudicata,  and  the  appeal  should 
be  dismissed. 

SECONDLY.   If  the  appeal  in  this  matter  be  enter- 
tained, $he  order  appealed  from  should  be  affirmed. 

I.  (1.)  It  is  provided  by  the  rules  of  the  supreme 
court  (Rule  39)  that  "an  order  to  show  cause  (under 
section  402  of  the  Code  of  Procedure)  shall  only  be 
granted  when  a  special  reason  for  a  notice  of  less  than 
eight  days  appears  on  the  papers  presented."    It  ap- 
pears by  the  affidavit  on  which,  in  this  matter,  the 
order  to  show  cause  was  made,  not  only  that  no  special 
reason  for  a  notice  of  less  than  eight  days  was  averred, 
but  that  the  affidavit  was  sworn  to  on  June  4, 1870,  and 
when  eight  days  still  remained  before  the  adjourned 
day  of  the  special  term  at  which  the  order  to  show 
cause  was  returnable.     Therefore,  if  this  matter  was 
properly  at  the  special  term,  the  motion  was  properly 
denied  for  this  reason.    (2.)   The  papers  on  which  a 
motion  is  made  to  vacate  an  order  for  the  alleged  ir- 
regularity of  a  want  of  notice  should  show  that  the 
moving  party  has  been  prejudiced.     The  authorities 
cited  by  the  appellant,  in  each-  instance,  show  that  the 
complaining  party  had  been  prejudiced  in  his  rights  by 
the  want  of  notice,  while,  in  the  case  at  bar,  no  preju- 
dice is  averred  or  shown. 

II.  (1.)  The  company  was  not  entitled  to  notice  of  the 
presentation  of  the  petitions  for  the  appointment  of  the 
commissioners  (People  exrel.  Herrick-o.  Smith,  21 N.  Y., 
598  ;  Metropolitan  Board  of  Health  «.  Heister,  37  N.  Y., 
671).    It  is  admitted  that  the  statute  is  silent  as  to  such 
notice  (of  the  presentation  of  the  petitions  to  the  jus- 
tice), though  treating  of  the  subject  of  notice  in  the 
same  section  (General  Railroad  Act  of  1850,  §  22). 
(2.)  The  appellant,  instead  of  directly  appealing  to  the 
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general  term,  made  a  motion  at  the  Livingston  special 
term,  July  25, 1870,  to  vacate  the  order  appointing  the 
commissioners,  on  the  ground,  among  others,  that  the 
company  was  entitled  to  notice  of  the  presentation  of 
the  petitions.  His  Honor  Justice  SMITH,  denied  the 
motion  with  costs.  (3.)  The  case  of  People  v.  Smith, 
above  cited,  related  to  the  acquisition  of  private  prop- 
erty for  public  use,  and  arose  under  Laws  of 1830,  ch.  56, 
p.  55).  In  that  case  the  question  of  notice  was  the 
only  one  at  issue,  and  the  only  one  discussed.  In  this 
case,  the  complaint  of  the  appellant  is  founded  solely 
on  the  want  of  notice.  In  that  case,  the  statute  under 
which  the  issue  arose,  was  silent  on  the  subject  of  no- 
tice of  a  judicial  proceeding  to  the  parties  complaining, 
though  treating  of  notices  in  various  steps  of  the  pro- 
ceedings. In  this  case,  the  statute  is  silent  on  the  sub- 
ject of  notice  to  the  company,  though  treating  of  the 
subject  of  notice  in  the  very  section  of  the  statute  (22) 
under  which  this  proceeding  arose.  In  that  case,  it 
was  claimed  that,  though  the  statute  was  silent  on  the 
subject,  notice  was  requisite  on  general  principles  of 
law  ;  and  some  of  the  same  authorities  were  cited  as  are 
relied  upon  by  the  appellant,  in  this  case,  and  are 
there  overruled.  In  this  case,  the  same  claim  is  put 
forth.  If  the  act  complained  of  in  this  matter  was  a 
judicial  determination,  the  act  complained  of,  in  that 
case,  was  more  clearly  so  ;  but,  in  that  case,  the  court 
says,  "if  we  should  think  it  discreet  that  the  land- 
holder should  have  been  furnished  with  notice,  and  al- 
lowed to  participate,  still  the  act  furnishes  the  rule, 
and  the  court  has  no  power  to  change  it"  ;  and  adds, 
"  it  is  a  subject  of  legislative  discretion  to  determine 
what  prudential  regulations  shall  be  established  to  se- 
cure a  discreet  and  judicious  exercise  of  the  authority  " 
(to  take  private  property  for  public  use).  (4.)  The 
case  of  Metropolitan  Board  of  Health  v.  Heister 
(jsupra\  arose  under  Laws  qf  1866,  §  14,  ch.  74.  The 
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act  provided  for  a  preliminary  determination  of  the 
board,  without  notice,  that,  upon  what  it  might  deem 
sufficient  proof,  it  might  declare  certain  matters  and 
things  a  nuisance ;  but,  before  executing  the  order  of 
removal  or  abatement,  the  board  was  required  to  serve 
the  order  upon  the  owner  and  give  him  a  hearing ;  and 
the  board  might,  thereafter,  rescind,  modify,  or  affirm 
its  order  or  declaration.  In  that  case,  the  court  says, 
"In  substance,  the  board,  upon  the  evidence  before  it, 
determine  that  a  prima,  faeie  case  exists  requiring  its 
action."  Subsequently  notice  was  served  upon  Heis- 
ter,  whose  business,  that  of  a  butcher,  had  been  de- 
clared a  nuisance,  and  he  refused  to  appear,  alleging 
that  the  board  had  acquired  no  jurisdiction ;  but  the 
court,  referring  to  the  notice  given  Heister  to  appear 
with  his  proof  says,  "  This  gave  the  same  protection  to 
all  his  rights,  as  if  notice  had  been  served  upon  him 
before  any  preliminary  proceeding  had  been  taken" 
(p.  671).  If  such  has  been  the  fact  in  this  case,  there 
was  a  judicial  determination  without  notice  in  that 
case  and  upon  evidence,  affecting  property,  and  the 
court  held  that  the  property  owner  was  not  entitled  to 
notice.  (5.)  The  act  of  the  justice,  in  appointing  the  com- 
missioners, was  not  a  judicial  determination  (United 
States  v.  Ferreira,  13  How.  U.  &,  30  ;  Matter  of  Dodd, 
27  N.  Y.,  629 ;  Metropolitan  Board  of  Health  «.  Heis- 
ter, 37  &  T.y  671).  In  the  case  of  Metropolitan  Board 
of  Health  v.  Heister,  the  court,  in  a  very  exhaustive 
opinion  by  Chief  Judge  HUNT,  discusses  the  nature  of 
such  acts,  declaring  them  ministerial  merely,  and  aptly 
comparing  them  to  the  action  of  various  classes  of 
commissioners.  (6.)  If  the  act  of  the  justice  was  not  a 
judicial  act,  then,  in  the  absence  of  express  provision  of 
the  statute,  it  would  not  be  pretended  that  the  appel- 
lant had  a  right  to  notice.  If  the  act  of  the  justice  was 
a  judicial  act,  then  the  right  to  notice  could  only  be  in- 
ferred from  principles  of  the  common  law ;  but  at  com- 
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mon  law,  the  company  would  have  no  right  to  any  step 
in  the  proceeding  towards  the  taking  of  land,  in  in- 
mtum.  The  rights  of  the  company,  in  this  respect, 
are  wholly  statutory,  and  the  statute  is  to  be  strictly 
construed  against  the  company.  The  right  to  notice 
cannot  be  inferred  (Doughty®.  Hope,  I N.  T.  [1  Corns /.], 
79 ;  Dyckman  v.  Mayor,  &c.  of  N.  Y.,  5  N.  T.  [I  Seld.], 
439).  The  authorities  and  practice  of  the  law  furnish 
abundant  instances  of  even  judicial  determination, 
affecting  the  rights  of  parties,  without  notice  ;  as  orders 
of  arrest,  in  civil  actions,  injunctions,  stay  of  proceed- 
ings, orders  extending  time  to  answer,  and  these  vacated 
ex-parte,  and  others  that  might  be  cited. 

III.  (1.)  It  is  not  necessary  that  the  legislature 
should,  in  direct  terms,  constitute  an  inferior  tribunal 
for  the  determination  of  questions  arising  under  a 
statute.  It  is  sufficient  if  a  way  of  disposing  of  such 
questions  is  provided,  in  case  they  shall  arise.  In  the 
statute  Tinder  which  this  matter  arose,  the  legislature 
has  designated  a  justice  of  this  court,  out  of  court,  as 
the  officer  to  appoint  commissioners  to  examine  the 
route  proposed  by  railroad  companies,  if  necessity 
therefor  should  arise.  It  is  held,  in  Matter  of  Dodd 
(supra),  that  it  is  entirely  competent  for  the  legislature 
to  do  this,  and,  in  the  case  of  People  v.  Smith  (supra), 
that  it  depends  upon  the  legislature  to  establish  proper 
prudential  regulations  touching  the  appointment  of 
such  commissioners.  In  providing  for  the  appointment 
of  such  commissioners,  it  has  manifestly  not  seemed 
proper  to  the  legislature  to  provide  for  notice  of  the 
presentation  of  the  petitions — "to  provide  for  a  ju- 
dicial contest "  upon  the  question  of  the  landholder5  s 
right  to  an  impartial  hearing  in  the  matter  of  his  own 
freehold — to  subject  his  application  for  an  oppor- 
tunity to  be  heard,  to  the  danger  of  defeat  by  con- 
testing affidavits.  His  objections  are  to  be  tried  be- 
fore the  commissioners,  on  evidence,  and  not  before 
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the  justice,  by  affidavits,  on  a  motion.  The  appointing 
of  the  commissioners  is  merely  the  establishment  of  the 
tribunal — a  determination  by  the  justice  that  a  case  has 
arisen  upon  which  such  a  tribunal  may  properly  act. 
It  is  true  the  commissioners  may  not  act  without  no- 
tice to  the  company,  but,  on  cause  shown,  the  land- 
holder's  right  to  the  tribunal  is  absolute.  (2.)  It  was 
manifestly  the  intention  of  the  legislature  to  commit 
the  rights  of  the  landholder,  in  this  matter,  to  the  su- 
pervising care  of  the  justice,  and  to  furnish  him  with  a 
summary  means  of  protecting  them,  beyond  the  limit 
of  the  actual  public  need,  as  defined  by  commissioners 
before  whom,  when  appointed,  all  parties  have  a 
right  to  be  heard.  Yet  the  legislature,  while  per- 
mitting the  company,  in  the  first  instance,  to  adopt  any 
route  it  may  select,  and  the  landholder  to  contest  that 
route  only  upon  sworn  objections,  has,  nevertheless,  in 
the  regulations  provided  for  the  appointment  and  ac- 
tion of  the  commissioners,  erected  m'any  important 
safeguards  for  the  company.  The  justice  must  be  sat- 
isfied, upon  the  sworn  proof  presented,  that  such  ob- 
jections exist  as  call  for  the  appointment  of  commis- 
sioners. That  the  commissioners,  if  appointed,  shall 
be  disinterested.  That  the  landholder's  objections 
shall  be  sustained  by  the  civil  engineer  of  the  commis- 
sioners, on  the  one  hand,  and  thus,  on  the  other,  that 
the  company  shall  not  be  put  upon  an  impracticable 
route.  That  the  company  shall  have  notice  to  appear 
before  the  commissioners  and  contest  the  landholder's 
objections.  That  the  company  shall  be  put  to  ex- 
pense, on  account  of  such  hearing,  only  in  case  the 
proposed  route  shall  be  altered ;  and  that  the  company 
shall  be  subjected  to  no  greater  delay  than  fifteen  days 
for  the  presentation  of  the  petitions,  and  thirty  days 
for  filing  the  determination  of  the  commissioners.  Yet, 
in  establishing  these  safeguards  for  the  company,  all  in 
one  section  of  the  statute,  among  them  the  subject  of 
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notice  twice  occurring,  the  legislature  did  not  provide 
for  that  notice,  the  want  of  which  is  here  objected  to 
(See  General  Railroad  Act,  §  22).  (3.)  The  land- 
holder, if  aggrieved,  is  required  by  the  statute  (sec- 
tion 22)  to  present  his  objections,  under  oath,  within 
fifteen  days  after  the  service  upon  him  of  the  statutory 
notice  by  the  company.  If  any  party  be  entitled  to 
notice,  then  all  parties  in  any  way  interested  are  so  en- 
titled. Not  considering  the  impossibility,  in  the  ab- 
sence of  statutory  directions  therefor,  of  serving  such 
notice  upon  "the  public,"  upon  non-residents,  and 
upon  persons  who  could  not  be  found,  it  is  manifest 
that  the  legislature,  in  thus  restricting  the  landholder 
to  fifteen  days,  di<i  not  intend  that  the  brief  time 
allotted  should  be  consumed,  and  his  remedy  lost,  in 
giving  such  notices.  (4.)  It  would  clearly  be  impossi- 
ble to  specify,  with  the  reliable  accuracy  of  a  legal 
notice,  the  time  and  place  at  which,  out  of  court,  a 
justice  could  be  found  to  whom  the  petitions  for  the 
appointment  of  commissioners  would  be  presented. 

JOHNSON,  J. — The  motion  to  set  aside  the  order  ap- 
pointing three  commissioners  on  the  petition  of  the  re- 
spondents, was  made  upon  the  ground  that  the  order 
was  irregular,  having  been  made  ex-parte,  without  any 
notice  to  the  appellants.  The  appellants  had  located 
their  railroad  through  the  lands  of  the  respondents, 
and  filed  their  map  and  profile  as  required  by  the  rail- 
road act,  and  given  notice  to  the  respondents  of  the 
route  so  designated  by  the  appellants  over  the  respon- 
dents' lands.  By  the  statute  (section  22),  "Any  party 
feeling  himself  aggrieved  by  the  proposed  location 
may,  within  fifteen  days  after  receiving  notice  as  afore- 
said, apply  to  a  justice  of  the  supreme  court  out  of 
court,  by  petition,  duly  verified,  setting  forth  his  ob- 
jections to  the  route  designated  ;  and  the  said  justice 
may,  if  he  consider  sufficient  cause  therefor  to  exist, 
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appoint  three  disinterested  persons,  one  of  whom  must 
be  a  practical  engineer,  to  examine  the  proposed  route, 
and,  after  hearing  the  parties,  to  affirm  or  alter  the 
same,  as  may  be  consistent  with  the  just  rights  of  all 
parties  and  the  public." 

The  statute  does  not  require  any  notice  to  be  given 
of  the  application  for  the  appointment  of  the  commission- 
ers, and  we  think  the  legislature  did  not  intend  that 
notice  should  be  given,  nor  to  give  the  corporation  the 
right  to  appear  and  litigate  before  the  judge  the  ques- 
tion of  such  appointment. 

The  statute  provides  for  a  hearing  of  all  parties  in- 
terested before  the  commissioners,  before  they  can  act, 
and  this  we  think  is  all  the  notice  or  hearing  the 
legislature  intended  to  allow  the  corporation  on  the 
subject.  The  statute  evidently  was  intended  to  give 
the  landholder  who  felt  aggrieved  by  the  proposed  lo- 
cation over  his  land,  the  absolute  right  to  have  com- 
missioners of  review  appointed,  and  a  hearing  of  the 
whole  question  of  location  before  them. 

It  requires  him  to  act  promptly,  and  make  his  appli- 
cation within  fifteen  days  from  the  service  of  the  notice 
upon  him,  and  evidently  does  not  contemplate  any 
hearing  of  the  adverse  party  on  such  application.  No 
objection  can  be  raised  to  the  validity  of  the  statute  on 
this  ground,  as  it  was  not  necessary  to  make  provision 
for  a  judicial  contest  upon  that  question.  It  does 
provide  for  notice  and  a  hearing  before  the  rights  or  in- 
terests of  the  parties  concerned  can  be  affected  (People 
v.  Smith,  21  JT.  Y.,  595). 

Having  come  to  the  conclusion  that  no  notice  is  pro- 
vided for  by  statute,  and  that  none  was  necessary,  the 
question,  whether  the  order  appointing  the  commis- 
sioners is  only  reviewable  upon  a  common  law  certio- 
rari,  or  whether  it  is  the  subject  of  an  appeal  on  mo- 
tion in  the  supreme  court  at  special  term,  is  of  no  con- 
sequence, and  need  not  be  decided  here.  The  order 
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was  regular,  and  the  court  at  special  term  properly  re- 
fused to  set  it  aside  for  irregularity. 

The  order   appealed  from  is,   therefore,   affirmed, 
with  ten  dollars  costs  of  appeal. 

TALCOTT,  J.,  concurred. 
MULLLN-,  P.  J.,  dissented. 
.Order  affirmed,  with  costs. 


SILSBEE  against  GILLESPIE. 

Supreme  Court,  Fourth  Department,  Fifth  District; 
General  Term,  November,  1870. 

NOTICE  OF  APPEAL. — JUKISDICTIONAL  DEFECT. — 
WAIVER. 

In  a  cause  in  the  supreme  court,  a  defect  in  the  notice  of  appeal  from 
a  judgment  of  the  special  term  to  the  court  at  general  term,  in  not 
specifying  that  the  appeal  is  taken  to  the  general  term,  and  not 
specifying  the  office  of  the  clerk  from  which  the  return  should  be 
obtained,  does  not  affect  the  jurisdiction  of  the  general  term  ;  and 
when  such  objection  is  raised  as  a  ground  for  dismissing  the  appeal, 
the  only  question  is  whether  the  respondent  was  misled. 

Such  a  defect,  moreover,  is  waived  by  the  defendant's  noticing  the 
cause,  and  stipulating  for  a  reservation.  ' 

Motion  to  dismiss  an  appeal. 

This  action  was  brought  by  Henry  C.  Silsbee  and 
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another,  as  executor,  &c.,  against  William  W.  Gilles- 
pie and  others. 

One  of  the  defendants,  Mary  E.  Smith,  demurred, 
and  the  demurrer  was  sustained,  and  judgment  entered. 
The  plaintiff,  to  appeal  from  the  judgment,  served  a 
notice  which  was  entitled  in  the  supreme  court  and 
with  the  names  of  the  parties,  but  simply  stated  that 
the  plaintiff  appealed  from  the  judgment  entered  on 
such  a  day  in  the  cause,  without  stating  that  the  ap- 
peal was  taken  to  the  court  at  general  term,  or  in  what 
county  clerk's  office  the  judgment  was  entered. 

Mr.  Garfield,  for  the  defendant  Smith,  moved  to 
dismiss  the  appeal,  on  the  ground  of  insufficiency  in 
the  notice. — I.  The  notice  of  appeal  does  not  specify 
any  court  to  which  the  appeal  was  taken.  Section  348 
of  the  Code  provides  for  appeals  from  the  special  term 
and  circuit  to  the  court  at  the  general  term,  and  section 
349  provides  for  appeals  from  orders  ;  and  the  notice 
does  not  show  that  this  cause  is  within  either  of  these 
provisions.  The  defect  is  a  defect  in  substance,  and  is 
not  amendable.  It  goes  to  the  jurisdiction  of  the  court. 

II.  The  appeal  is  from  an  order  ;  but  it  does  not 
show  the  office  of  the  clerk  in  which  the  order  was  en- 
tered, so  that  a  return  could  be  obtained  (People  v. 
Tarbell,  17  How.  Pr.,  120). 

E.  .Forman,  for  the  plaintiff, — Read  an  affidavit 
stating  that  the  respondent  had  noticed  the  appeal,  and 
that  he  had  also,  at  a  previous  term,  stipulated  that 
the  cause  might  go  over ;  and  he  cited,  as  to  waiver, 
Pearson  v.  Lovejoy  (53  Barb.,  407). 

BY  THE  COURT. — MULLIN,  P.  J.  (orally,  after  con- 
sultation).— We  are  of  opinion  that  the  defect  in  this 
notice  of  appeal  does  not  affect  the  jurisdiction  of  the 
court.  It  is  but  an  irregularity  ;  and  therefore  the  ob- 
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jection  is  reduced  to  the  question  whether  the  party 
objecting  was  misled. 

In  this  case  it  does  not  appear  the  respondent  was 
misled  ;  moreover  the  defect  is  one  which  we  consider 
to  be  waived  by  his  subsequently  noticing  the  cause, 
and  by  his  stipulation  in  reference  to  the  time  of  hear- 
ing it. 

The  motion  to  dismiss  must  be  denied  with  ten  dol- 
lars costs  of  motion. 


EVANS  against  LICHTENSTEIN. 

Supreme  Court,  First  District ;   Special  Term  and 
Chambers,  May,  1870. 

AMENDMENT. — SERVICE  BY  MAIL. 

Where  an  answer  is  served  by  mail,  it  may  be  amended  in  good  faith 
within  forty  days. 

Motion  for  judgment  as  on  failure  to  answer. 
H.  Brewster,  for  the  plaintiff. 
— ,  for  the  defendant. 

BRADY,  J. — I  am  inclined  to  the  opinion  that  when 
an  answer  is  served  by  mail,  it  may  be  amended  within 
forty  days  under  section  172.  It  was  so  held  in  Wash- 
burn  v.  Herrick  (4  How.  Pr.,  15),  and  I  have  not  been 
able  to  find  any  case  in  conflict  with  it  (See  Cusson  v. 
Whalen,  5  How.  Pr.,  305). 

I  think  the  provisions  of  the  Code  bearing  on  the 
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subject  and  service  of  papers  by  mail  (§  412),  contem- 
plate the  double  time  to  serve  an  amended  answer  ;  the 
good  faith  of  the  proceeding  being  a  subject  for  the 
consideration  of  the  court,  when  it  may  result  in  a 
party's  losing  the  term. 

In  this  case,  I  do  not  think  the  objectionable  result 
suggested  can  be  asserted  on  the  proofs  submitted. 
The  motion,  therefore,  will  be  denied,  but  without 
costs,  and  saving  to  the  plaintiff  the  benefit  of  all  pro- 
ceedings had  in  the  case. 


VAN  WYCK  against  BAUER. 

Supreme  Court,  First  District ;  Special  Term,  Octo- 
ber, 1870. 

FOKECLOSUKE.  — ATTACHMENT. 

An  attachment  cannot  be  issued  as  a  provisional  remedy  under  the 
Code  of  Procedure,  as  amended  in  1866,  in  an  action  for  the  fore- 
closure of  a  mortgage. 

Motion  to  vacate  an  attachment 

This  action  was  brought  by  Washington  Yan 
Wyck  against  Bertha  Bauer  and  others,  for  the  fore- 
closure of  a  mortgage  on  real  property.  The  plaintiff 
obtained  the  issue  of  an  attachment  against  defendant' s 
property  on  affidavits,  and  defendant  moved  to  va- 
cate it. 

Lapaugh  &  Ames,  for  the  motion. 
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Benjamin  A.  Willis,  opposed. 

CAEDOZO,  J. — The  attachment  in  this  case  must  be 
vacated :  First,  because  this  is  not  an  action  for  the  re- 
covery of  money  only.  The  case  of  Corson  v.  Ball,  47 
Barb.,  453,  was  decided  before  the  amendment  of 
1866,  when  the  Code  authorized  an  attachment  in  an  ac- 
tion for  the  recovery  of  money,  without  the  limitation 
that  the  action  must,  as  is  now  provided,  be  for  the  re- 
covery of  money  only.  That  case,  therefore,  is  inap- 
plicable to  the  statute  as  it  now  reads,  and  as  this  ac- 
tion seeks  other  relief,  before  there  can  be  any  judg- 
ment for  money,  it  is  not  an  action  for  the  recovery  of 
money  only,  and,  therefore,  an  attachment  cannot 
issue. 

If  this  difficulty  did  not  exist,  I  think  there  would 
be  much  trouble  in  holding  that  the  affidavits  make  a 
case  of  fraudulent  disposition  of  the  defendants'  prop- 
erty. The  ground  assumed  in  one  branch  of  the  affida- 
vit, that  the  bond  and  mortgage  have  been  wrongfully 
converted  by  the  defendants,  will  not  assist  to  support 
the  attachment,  because  the  action  is  not  for  such 
wrongful  conversion. 

In  any  view  of  the  case,  the  attachment  must  be 
vacated. 
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ROBINSON  against  RIVERS. 

New  TorJc  Common  Pleas  ;  Special  Term,  Sept.,  1870. 

AEKEST. — MAEEIED  WOMAN. — SEPAEATE  ESTATE. — 
REQUISITES  OF  AFFIDAVIT. 

The  right  of  a  married  woman  to  take  advantage  of  her  coverture  as  a 
ground  of  discharge  from  a  warrant  of  arrest  issued  against  her  un- 
der the  non-imprisonment  act,  is  not  waived  by  her  controverting 
generally  the  facts,  on  the  return  of  the  warrant,  and  giving  the  re- 
cognizance and  bond.  Such  objection  does  not  go  to  the  jurisdic- 
tion, nor  to  the  form  or  sufficiency  of  the  moving  papers,  but  may 
be  raised  at  any  time  during  the  pendency  of  the  proceedings. 
When  the  objection  is  raised,  if  the  fact  of  coverture  did  not  ap- 
pear in  the  application  for  the  warrant,  aud  is  contested,  the  court 
may  in  its  discretion  allow  the  examination  of  the  woman  to  pro- 
ceed, leaving  her  to  her  plea  in  the  course  of  the  proceedings. 


Notwithstanding  the  married  woman's  acts  of  1848,  1849,  1860  and 
1862  (4  Edm.  Stat.  at  L.,  513-517),  a  married  woman,  except  in  the 
cases  provided  for  by  these  statutes,  remains,  as  at  common  law, 
under  disability  to  make  contracts ;  and  a  debt  for  wearing  apparel 
purchased. by  one  who  had  no  separate  property  or  occupation 
within  the  statute,  is  not  one  for  which  she  can  be  held  responsible. 

Her  coverture  may  be  inquired  into,  and,  if  established,  be  made  the 
ground  of  a  motion  to  discharge  from  an  arrest  under  the  non-im- 
prisonment act.  She  is  not  restricted  to  setting  it  up  by  answer  in 
the  action,  and  awaiting  the  trial  of  the  issue. 

An  arrest  under  the  non-imprisonment  act  is  a  proceeding  collateral 
to  the  action,  and,  on  a  motion  for  a  discharge,  the  court  may  pass 
upon  questions  which  go  to  the  foundation  of  the  whole  proceed- 
ing. 

Arrest  under  the  non -imprisonment  act. 

This  action  was  brought  by  Azema  Robinson  against 
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Bella  Rivers,  on  contract,  for  a  bill  for  making  dresses, 
amounting  to  one  hundred  and  thirty -four  dollars  and 
fifty  cents,  as  appears  by  the  summons  (no  complaint 
having  been  served).  The  summons  was  served  Au- 
gust 81,  1870. 

On  the  same  day,  Judge  JOSEPH  F.  DALY  issued  a 
warrant  against  the  defendant  under  the  non-imprison- 
ment act  (a  Stil  well  warrant)  for  the  arrest  of  defend- 
ant, and  she  was  arrested,  and,  being  taken  before  the 
judge,  gave  the  necessary  bonds  for  appearance  and 
examination,  and  the  hearing  was  adjourned  to  Sep- 
tember 2,  1870,  at  eleven  o'clock,  A.  M. 

At  the  adjourned  day  the  defendant  appeared  with 
her  counsel,  who  read  an  affidavit  of  defendant,  setting 
forth  that  she  was  married  on  March  2,  1868,  stating 
further,  to  whom,  by  whom  the  ceremony  was  per- 
formed, and  at  what  place,  and  that  she  was  still  mar- 
ried to  and  living  with  her  husband,  and  supported  by 
him,  and  that  she  had  no  separate  estate,  and  no  busi- 
ness of  her  own. 

0.  F.  Wetmore,  for  the  defendant,  on  this  state  of 
facts,  moved  to  vacate  the  warrant  of  arrest  and  to  dis- 
charge the  prisoner,  on  the  grounds  : 

1.  That  no  female  can  be  arrested  on  any  process  in 
any  civil  action  founded  on  contract  (2  Rer>.  Stat.,  446). 

2.  That  the  general  words  of  the  Code,  permitting 
the  arrest  of  a  female  for  a  willful  injury  to  person, 
character,  or  property,  have  not  altered  the  rule  of  the 
common  law  which  exempts  a  married  woman  from 
arrest  in  all  cases  whatever. 

3.  The  married  woman's  acts  of  1848,  1849,  1860, 
and  1862,  do  not  remove  the  legal  incapacity  of  married 
women  to  contract  debts,  except  in  the  cases  specified, 
of  contracts  relative  to-  their  own  business  or  their  sep- 
arate property. 

N.  9.— IX. — 10 
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Christopher  Fine,  for  the  plaintiff,  urged  the  pre- 
liminary objections : 

1.  That,  having  appeared  and  given  bonds,  she  had 
waived  her  right  to  move  for  her  discharge  on  the 
ground  of  want  of  jurisdiction. 

2.  That  having  appeared  and  controverted  the  alle- 
gations in  the  affidavit  upon  which  the  warrant  was  is- 
sued, the  examination  must  proceed  ;  and  that  the  mo- 
tion to  dismiss  must  be  made  after  the  examination 
was  had,  and  not  before. 

3.  That  a  motion  to  discharge  the  warrant  could  not 
be  made,  except  upon  the  final  hearing. 

C.  F.  Wetmore,  for  the  defendant,  replied,  as  to 
first  objection : 

By  section  204  of  the  Code,  a  defendant  arrested 
may,  at  any  time  before  judgment,  apply,  on  motion, 
to  vacate  the  order  of  arrest.  Section  324  of  the  Code 
says,  such  motion  can  be  made  ex-parte  to  the  judge 
who  granted  it.  This  can  be  done  when  the  defendant 
has  given  and  perfected  bail  (12  Abb.  Pr.,  476  ;  13  /<£., 
187).  Giving  bail  is  not  a  waiver  of  the  defendant's 
right  to  object  to  the  legality  of  the  arrest  (8  How.  Pr., 
353  ;  12  Id.,  197).  Want  of  jurisdiction  can  be  taken 
advantage  of  at  any  stage  of  the  proceedings,  and  it  is 
never  too  late  to  do  so.  A  judgment  was  allowed  to 
be  impeached  fourteen  years  after  its  entry,  for  want 
of  jurisdiction  (12  IT.  T.  [2  Kern.'],  156,  164  ;  16  Abb. 
Pr.,  353)  Want  of  jurisdiction  should  be  taken  advan- 
tage of  by  motion  (Code,  204,  385;  9  Wend.,  462;  10 
Id.,  602 ;  Or  ah.  Pr.,  465,  479,  and  cases  cited). 

As  to  the  question  of  conferring  jurisdiction  by  giv- 
ing bonds  for  appearance,  or  by  any  steps  on  the  part 
of  the  defendant.  (1.)  Consent  cannot  confer  jurisdic- 
tion, nor  render  the  judgment  of  a  tribunal  effective  in 
a  matter  over  which  it  has  by  law  no  cognizance  (3  N. 
T.  [3  Comst.~],  9  ;  Id.,  132).  (2.)  When  the  court  has 
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no  jurisdiction  of  the  principal  question,  it  has  none  of 
its  consequences  or  incidents  (9  Johns.,  239  ;  1  Hill, 
130  ;  Id.,  343  ;  31  How.  Pr.,  128  ;  31  Barb.,  6C1 ;  Id., 
242  ;  22  How.  Pr.,  361 ;  23  Id.,  456).  This  last  author- 
ity is  very  important,  giving  the  distinction  between 
want  of  jurisdiction  and  an  irregularity.  (3.)  Consent 
cannot  confer  jurisdiction  upon  any  court  where  juris- 
diction is  not  conferred  by  law  (1  Hill,  130  ;  12  N.  Y. 
[2  Kern.\  575  ;  6  Abb.  Pr.,  162  ;  1  Hoffm.,  1  ;  34  Barb., 
95;  21  How.  Pr.,  286  ;  8  Abb.  Pr.,  269).  (4.)  Courts 
cannot  entertain  a  suit  of  the  subject  matter  of  which 
they  have  no  jurisdiction,  although  the  defendant  has 
stipulated,  for  a  consideration,  not  to  raise  that  objec- 
tion (3  Caines,  129  ;  7  Pet.,  276  ;  3  N.  T.  [3  Comst.'],  9). 
Judge  COWEN  says,  in  21  Wend.,  542  :  "  A  party  may 
waive  any  matter  of  form  or  substance,  excepting  only 
what  may  relate  to  the  jurisdiction  of  the  court." 
Jurisdiction  can  only  be  acquired  in  the  mode  pre- 
scribed by  the  statute  (13  Wend.,  43,  293  ;  14  Id.,  380  ; 
19  Id.,  21,  109).  (5.)  Confessing  judgment  does  not 
cure  the  want  of  jurisdiction  (3  Caines,  129). 

As  to  the  arrest  of  females.  (1.)  It  is  provided  by  the 
statute  as  follows  :  "No  female  shall  be  imprisoned  on 
any  process  in  any  civil  action  founded  upon  contract " 
(2  Rev.  Stat.,  446,  §  9).  The  statute  is  in  full  force,  not  re- 
pealed. This  is  process.  In  1848  the  section  was  :  "But 
no  female  shall  be  arrested  in  any  action  arising  on  con- 
tract, or  in  any  other  action,  except  for  a  willful  injury 
to  person,  character  or  property."  (3.)  Now,  by  the 
Code  (§  179,  subd.  5),  no  female  can  be  arrested  except 
for  a  willful  injury  to  person,  character  or  property. 
(4.)  By  the  common  law  a  married  woman  is  exempted 
from  arrest  in  all  cases  whatever  (1  Duer,  613  ;  8  How. 
Pr.,  134  ;  16  Abb.  Pr.,  353  ;  42  Barb.,  453  ;  34  How. 
Pr.,  481).  (5.)  An  application  for  an  order  of  arrest 
cannot  be  granted  if  it  appear,  or  is  conceded,  that  the 
defendant  proceeded  against  is  a  married  woman 
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(OraTi.  Pr.,  127  ;  2  Hilt.,  179,  481 ;  25  How.  Pr.,  463). 
In  this  case  it  was  carefully  concealed  from  the  judge 
who  granted  the  warrant,  and  was  made  to  appear  by 
affidavit  of  defendant.  (6.)  In  case  of  concealing  the 
fact  of  coverture,  the  judge  must  discharge  as  soon  as 
the  fact  is  brought  to  his  knowledge.  (7.)  A  female  is 
exempted  from  arrest,  although  she  fraudulently  con- 
tracted the  debt  on  which  the  action  is  brought  (4 
Bosw.,  684).  (8.)  Although  a  female  may  be  arrested 
for  a  willful  injury  to  person,  character,  or  property, 
yet  this  does  not  apply  to  a  married  woman,  who  is  in 
all  cases  exempt  from  arrest  in  a  civil  action  (8  How. 
Pr.,  134  ;  1  Duer,  613  ;  25  How.  Pr.,  463  ;  16  Abb.  Pr., 
353,  and  notes).  Except  that  after  judgment  in  an  ac- 
tion for  a  tort  committed  by  her,  she  may  be  charged  in 
execution  with  her  husband  (2  Hilt.,  179).  (9.)  No 
female,  whether  married  or  single,  can  be  arrested,  ex- 
cept by  provision  179, — i.  e.,  for  a  willful  injury  to  per- 
son,'  character,  or  property  (34  How.  Pr.,  481).  Not 
with  regard  to  her  own  separate  estate.  And  she  can 
not  be  charged  in.  execution  on  a  COL.  SOL.  unless  for  the 
same  causes. 

The  defendant,  a  married  woman,  was  indebted  to 
the  plaintiff.  (1.)  To  obtain  a  warrant  against  a  person 
under  the  non-imprisonment  act,  there  must  be  satis- 
factory proof  that  there  is  a  debt  or  demand  due  to  the 
plaintiff  from  the  defendant  amounting  to  more  than 
fifty  dollars.  (2.)  The  defendant,  being  a  married 
woman,  living  with,  and  being  supported  by,  her  hus- 
band, does  not  owe  anything  to  the  plaintiff.  It  is  the 
husband  who  is  liable.  (3.)  The  married  woman's 
acts  of  1848,  1849,  and  1860,  do  not  remove  the  legal 
incapacity  of  married  women  to  contract  debts,  except 
in  the  cases  specified  of  contracts  relative  to  their  busi- 
ness or  their  separate  property  (18  N.  Y.,  265  ;  22  Id., 
452  ;  47  Barb.,  155  ;  1  RoU.,  109).  (4.)  The  statutes  of 
this  State  do  not  authorize  an  action  against  a  married 
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woman,  to  recover  for  articles  sold  to  her  when  she 
has  not  engaged  in  carrying  on  any  trade  or  business, 
and  has  no  separate  estate  (3  Abb.  Pr.  N.  8.,  188  ;  21 
How.  Pr.,  309  ;  14  Abb.  Prl,  394).  (5.)  If  a  husband 
does  not  himself  provide  for  the  wife's  support,  he  is 
legally  liable  for  necessaries  furnished  to  her  by 
tradesmen,  even  though  against  his  orders  (2  Smith  L. 
Gas.,  440;  41  Barb.,  558).  (6.)  The  laws  of  1860  and 
1862  have  not  enabled  a  woman  to  give  notes,  and  per- 
sons taking  such  notes,  even  bona  fide  and  for  value, 
cannot  recover  upon  them  against  her  (18  Abb.  Pr.,  223 ; 
28  How.  Pr.,  155).  (7.)  The  acts  of  1848,  1849,  1860, 
and  1862,  do  not  alter  the  liabilities  of  the  wife  in  the 
least,  except  as  to  her  separate  estate.  (8.)  The  acts  of 
1848  and  1849  are  liberally  construed  in  favor  of  the 
married  woman  (17  How.  Pr.,  413).  (9.)  These  acts 
have  not  removed  the  common  law  disability  of  married 
women  to  make  valid  executory  contracts,  unless  such 
contracts  are  for  the  disposition  of  their  separate  prop- 
erty. It  is  well  settled  that  a  married  woman  is  not 
personally  liable  for  the  payment  of  any  debt  she  may 
contract  during  coverture  (21  Barb.,  546-551  ;  12  How. 
Pr.,  333  ;  16  Id.,  93,  158  ;  4  Duer,  96  ;  1  Hilt,  476). 

Fine  &  Gallaher,  for  the  plaintiff. 

JOSEPH  F.  DALY,  J. — Azema  Robinson  having  com- 
menced an  action  against  Bella  Rivers  in  this  court  to 
recover  one  hundred  and  thirty-four  dollars  and  fifty- 
six  cents,  the  price  of  certain  wearing  apparel,  millin- 
ery goods,  &c.,  furnished  by  the  plaintiff  to  the  de- 
fendant, obtained,  on  August  31,  1870,  a  warrant  under 
the  "  Still  well"  act,  for  the  arrest  of  the  defendant,  on 
the  ground  that  she  fraudulently  contracted  the  debt 
respecting  which  the  said  suit  was  brought.  Upon  the 
return  of  the  warrant,  the  defendant,  Bella  Rivers,  con- 
troverted the  facts  and  circumstances  on  which  the 
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warrant  issued,  and  gave  the  customary  recognizance 
to  appear  before  the  judge  issuing  the  warrant,  on  the 
adjourned  day,  and  from  time  to  time  as  the  matter 
might  be  adjourned,  until  the  final  decision  of  the 
matter.  She  also  gave  the  usual  bond  not  to  remove, 
assign,  or  dispose  of,  her  property  until  such  final  de- 
cision. 

The  matter  was  then  adjourned  by  consent  to  Sep- 
tember 2,  1870.  On  the  latter  day  the  defendant 
moved  for  her  immediate  discharge,  upon  an  affidavit 
setting  forth  that  at  the  times  mentioned  in  the  plain- 
tiff's application,  and  ever  since,  she  has  been,  and  is, 
a  married  woman,  the  wife  of  one  Frank  Rivers.  Her 
affidavit  set  forth  the  time  and  place  of  her  said  mar- 
riage with  certainty,  and  was  accompanied  by  a  mar- 
riage certificate.  The  plaintiff  contends  that  the  mo- 
tion is  too  late,  and  should  have  been  made  im- 
mediately upon  the  return  of  the  warrant ;  and  her 
right  to  take  advantage  of  her  coverture  as  a  ground 
of  discharge,  is  waived  by  her  controverting  generally 
the  facts,  &c.,  and  by  her  giving  the  recognizance  and 
bond  ;  also,  that  coverture,  even  if  pleaded  in  time,  is 
no  ground  for  her  relief  from  these  proceedings  until 
regularly  tried  in  the  suit,  and  judgment  awarded  in 
her  favor  upon  it. 

I  am  clearly  of  opinion  that  defendant's  proof  of 
coverture  is  offered  in  time.  It  is  a  plea  proper  in  the 
suit  itself,  and  proper  as  an  incident  of  her  defense  to 
these  proceedings.  It  is  not  an  objection  to  jurisdic- 
tion, or  to  the  form  or  sufficiency  of  the  moving  papers, 
and  is  not  waived  by  her  appearing  and  giving  bail,  and 
controverting  the  facts,  &c.,  upon  the  warrant  issued. 
It  is  such  proof  as  she  is  at  liberty  to  offer  at  any  time 
during  the  pendency  of  the  proceedings,  and  which  the 
judge  must  receive  ( Vide  section  7  of  the  act).  But 
as  nothing  appears  in  the  application  for  the  warrant  to 
show  her  coverture,  as  the  fact  itself  is  not  conceded 
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by  the  plaintiff,  and  as  opportunity  should  be  allowed 
the  latter  to  inquire  into  it,  it  seems  reasonable  to  per- 
mit the  examination  to  proceed.  It  is  discretionary 
with  me  to  grant  the  discharge,  on  the  ground  of  co- 
verture, or  to  leave  the  defendant  to  her  plea  in  the 
course  of  the  proceedings  (GraJi.  Pr.,  127). 

I  am  not  entirely  assured  that  the  plea  of  coverture  is 
a  complete  bar  to  this  proceeding.  Under  the  common 
law,  which  disabled  a  married  woman  from  making  a 
contract,  such  as  is  the  basis  of  this  suit,  she  certainly 
could  not  be  arrested  for  fraud  on  her  part  in  procur- 
ing the  contract  to  be  made.  But  the  acts  of  1860  and 
1862,  empowering  her  to  carry  on  a  separate  business, 
and  making  her  liable  to  suit  in  all  matters  having  re- 
lation to  her  separate  property,  would  work  the 
greatest  injustice,  if,  while  it  permitted  her  to  make 
contracts  in  relation  to  her  separate  trade  or  business, 
and  authorized  suit  to  be  maintained  upon  such  con- 
tracts, it  gave  her  creditors  no  implied  right  to  such 
statutory  proceedings  as  the  "  Still  well"  act  permits,  to 
punish  glaring  fraud  on  her  part  in  making  the  con- 
tracts, and  gross  deceit  and  misrepresentation  in  ob- 
taining the  goods  for  which  she  may  be  sued  at  law. 

The  facts,  however,  which  may  be  established  on 
the  examination,  will  possibly  require  no  such  con- 
struction of  those  acts.  The  plaintiff,  in  the  affidavit 
made  by  her  to  obtain  this  warrant,  states  that  the  de- 
fendant, Bella  Rivers,  represented  herself  to  the  plain- 
tiff to  be  an  actress  by  profession,  with  an  engagement 
as  such  to  act  at  the  Olympic  Theater,  and  in  the  re- 
ceipt of  a  salary  therefor,  which  made  her  abundantly 
able  to  pay  for  the  goods  she  ordered  of  plaintiff, 
which  goods  she  needed  to  wear  in  her  performances. 
The  plaintiff  states  that,  relying  upon  these  representa- 
tions, she  delivered  the  goods  to  the  defendant,  but 
that  she  subsequently  learned  that  defendant  is  not, 
and  never  was,  an  actress  by  profession,  never  had  an 
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engagement  at  the  Olympic  or  any  other  theater  in 
this  city,  and  was  not  to  receive  any  salary  therefrom, 
or  to  attend  any  rehearsal  thereat,  and  did  not  intend 
to  use  said  goods  for  said  rehearsal,  or  in  any.  theat- 
rical business  or  performance,  and  that  all  defendant' s 
aforesaid  representations  were  fraudulently  made  to 
obtain  possession  of  said  goods,  and  cheat  and  defraud 
the  plaintiff. 

It  would  seem,  therefore,  that  if  the  facts  alleged  as 
the  ground  of  fraud  are  true, — viz:  that  defendant  is 
not,  and  never  was,  an  actress,  has  no  salary,  in  fine, 
has  no  separate  business,  in  the  course  of  which  she 
incurred  the  debt  for  the  plaintiff's  goods, — and  if  the 
fact  be  established  that  defendant  is  and  was  then  a 
married  woman,  then  there  can  be  no  liability  on  her 
part  to  pay  for  the  wearing  apparel  the  plaintiff  sold 
her — her  husband  alone  being  answerable  at  law. 

If  there  be  no  liability  to  sustain  the  suit,  there  can 
be  no  ground  for  these  proceedings,  since  the  latter,  al- 
though designed  to  punish  the  fraud,  rest  upon  the 
basis  of  a  valid  debt  in  all  cases  (see  Act,  §  4). 

The  defendant's  proof  of  coverture  would  seem 
therefore,  to  be  a  perfect  bar  to  these  proceedings,  if 
every  particular  of  the  allegations  of  the  plaintiff's  affi- 
davit to  procure  the  warrant  be  fully  proved  ;  but  the 
defendant,  by  her  original  plea,  interposed  on  the  re- 
turn of  the  warrant,  has  denied  every  such  allegation 
of  the  plaintiff,  controverting  not  only  the  allegation  of 
fraud,  but  the  allegation  that  she  is  not,  and  never 
was,  an  actress,  and  did  not  procure  the  goods  for 
her  professional  needs.  She  requires,  therefore,  in 
order  to  sustain  her  own  case,  an  opportunity  to  fur- 
nish proofs  which,  with  her  proof  of  coverture,  will  re- 
lieve her  from  liability  in  the  suit  and  in  these  pro- 
ceedings, and  that  opportunity  the  statute  affords  in 
no  way  "but  the  examination  which  the  plaintiff  de- 
mands. 
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In  any  view  of  the  case,  the  latter  has  the  right  to 
inquire  into  the  fact  of  coverture. 

The  examination  must,  therefore,  proceed,  and  the 
application  for  defendant's  discharge  upon  the  facts 
elicited  will  be  heard  at  the  time  indicated  by  section  9 
of  the  act. 

Afterwards,  an  examination  was  had,  and  the  mar- 
riage of  the  defendant  was  proved,  and  the  plaintiff's 
counsel  moved  for  a  commitment  of  the  defendant, 
which  was  opposed  by  defendant's  counsel,  and  her 
discharge  demanded,  and  the  same  authorities  relied 
upon  as  on  the  previous  motion. 

The  defendant  was  discharged  by  Chief  Judge 
CHAELES  P.  DALY,  who  delivered  the  following  opin- 
ion: 

DALY,  Ch.  J. — The  existence  of  a  debt  or  demand 
due  by  the  defendant  to  the  plaintiff  is  one  of  the  facts 
which  must  be  shown  by  the  affidavit  of  the  plaintiff, 
or  of  some  other  person,  before  the  warrant  can  issue  ; 
and,  by  section  7  of  the  act,  the  defendant  may  contro- 
vert any  fact  on  which  the  warrant  issued. 

The  defendant  has,  in  a  general  way,  controverted 
the  facts  and  circumstances  upon  which  the  warrant 
was  granted,  and  has  verified  her  allegations,  or  trav- 
erse, in  respect  to  one  of  these  facts, — the  existence  of 
a  debt  or  demand  against  her, — by  her  own  affidavit. 
She  avers  in  her  affidavit  that  she  is  a  married  woman, 
and  that  the  debt  or  demand  is  for  making,  and  trim- 
ming for,  her  necessary  wearing  apparel,  she  then  be- 
ing a  married  woman ;  that  she  has  no  separate  estate  ; 
that  she  has  never  been  engaged  in  any  business ;  that  she 
lives  with,  and  is  supported  by,  her  husband  ;  that  he  is 
a  responsible  man,  and  pays  all  her  necessary  demands. 

This  is  controverting  under  oath,  the  material  fact 
of  the  existence  of  the  debt  or  demand ;  for  as  a  mar- 
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ried  woman  she  was  incapable  of  contracting  such  an 
obligation. 

A  married  woman,  by  the  remedial  acts  of  1848, 1849, 
1860,  and  1862  (4  N.  T.  Slat,  at  £.,  513-517),  who  has 
a  separate  estate,  may  enter  into  any  contract  in  refer- 
ence to  it,  the  same  as  if  she  were  unmarried,  and  may 
carry  on  any  trade  or  business,  or  perform  any  labor 
or  services,  on  her  sole  and  separate  account ;  and  the 
property  she  acquires  by  such  trade,  business,  labor, 
or  services,  becomes  her  sole  and  separate  property 
and  estate,  over  which  her  husband  has  no  control ; 
and  in  respect  to  all  matters  relating  to  it,  she  may  sue 
or  be  sued  ;  and  any  bargain  or  contract  she  makes  re- 
specting it  is  in  no  way  binding  upon  her  husband. 

Her  inability  to  contract,  except  in  the  cases  pre- 
scribed for  by  these  statutes,  remains  as  it  stood  at  the 
common  law  ;  and  the  debt  or  demand  for  which  the 
defendant  is  sued  in  this  action,  not  having  been  con- 
tracted in  a  way  authorized  by  statute,  is  one  for  which 
the  defendant  cannot  be  held  responsible — being,  as 
she  alleges,  for  her  necessary  wearing  apparel.  Her 
husband  is  the  only  one  answerable  upon  such  con- 
tracts, and  the  action  should  have  been  against  him,  if 
the  case  is  one  in  which  his  authority  to  furnish  her 
with  wearing  apparel  could  be  implied. 

It  is  argued  that  her  coverture  is  not  a  matter  which 
can  be  inquired  into  in  these  proceedings  ;  that  it  must 
be  set  up  by  way  of  answer  to  the  suit,  and  tried  as  an 
issue  in  this  action. 

It  must  undoubtedly  be  set  up  by  way  of  answer  to 
get  rid  of  this  action,  for  the  action  may  go  on,  whether 
the  defendant  is  or  is  not  adjudged  to  be  a  fraudulent 
debtor.  This  proceeding,  however,  is  a  collateral 
remedy,  in  addition  to  the  right  of  action  authorizing 
the  arrest  and  subsequent  commitment  of  a  fraudu- 
lent debtor,  unless  he  complies  with  the  provisions  of 
the  act. 
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It  is  a  proceeding  carried  on  wholly  independent 
of  the  action,  and  which  may  be  resorted  to  either  be- 
fore or  after  judgment.  It  is  instituted  upon  the  pre- 
sumption created  by  the  plaintiff's  affidavit  that  the 
defendant  fraudulently  contracted  the  debt,  or  has 
done,  or  is  about  to  do,  some  one  of  the  acts  for  which 
he  may  be  arrested  and  committed  to  prison,  unless  he 
pays  the  debt,  gives  security  for  it,  executing  an  as- 
signment of  his  property  as  an  insolvent  debtor,  or 
gives  a  bond  to  the  effect  that  he  will,  within  thirty 
days,  apply  for  his  discharge  as  an  insolvent. 

The  statute  has  prescribed  what  the  plaintiff  must 
show  by  affidavit  to  entitle  him  to  this  extraordinary 
remedy,  and  has  given  the  defendant  the  liberty  of 
denying,  upon  oath,  any  of  the  facts  contained  in  the 
plaintiff's  affidavit.  In  the  latter  respect  the  statute 
makes  no  reservation  or  exception.  It  says  he  may 
controvert  any  of  the  facts,  and  verify  his  allegations 
by  his  own  affidavit,  and  that  where  he  verifies  his 
allegations,  that  the  complainant  may  examine  him 
under  oath  touching  any  fact  or  circumstance  material 
to  the  inquiry.  The  defendant  has  controverted  the 
fact  of  the  existence  of  a  debt  due  by  her  to  the  com- 
plainant, in  showing  by  her  affidavit  that  she  was  inca- 
pable of  contracting  the  debt  for  the  recovery  of  which 
this  action  is  brought,  and  this  was  all  that  it  was  ma- 
terial for  her  to  do,  for  it  goes  to  the  foundation  of  the 
whole  proceeding  ;  she  has  not  only  shown  by  her  own 
affidavit  that  she  was  a  married  woman,  but  has 
proved  the  fact  by  the  exhibition  of  her  marriage  cer- 
tificate, the  record  of  the  marriage,  by  the  clergyman 
who  solemnized  it,  and  the  celebration  of  it,  by  the  tes- 
timony of  a  witness  who  was  present.  ,' 

When  the  defendant  controverts  any  material  alle- 
gation under  oath,  the  complainant  may  examine  the 
defendant,  or  other  party  may  offer  further  proofs. 
The  complainant  has  not  examined  the  defendant,  nor 
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has  she  offered  any  evidence  to  rebut  the  sworn  state- 
ment of  the  defendant,  or  the  evidence  produced  in 
support  of  it.  The  fact  must,  therefore,  be  regarded  as 
proved,  and,  as  the  defendant  was  a  married  woman, 
there  could  be  no  debt  or  demand  against  her  under 
the  circumstances  disclosed  by  the  affidavit.  A  mate- 
rial fact,  therefore, — the  existence  of  a  debt  or  demand 
due  by  the  defendant  to  the  complainant, — has  been  dis- 
proved ;  and  this  being  disproved,  the  proceedings  can 
not  be  sustained. 

The  defendant  must  be  discharged. 


THE  CORN  EXCHANGE  INSURANCE  COMPANY 
against  BABCOCK. 

Commission  of  Appeals  /  September  Term,  1870. 

MAEEIED  WOMAN'S  LIABILITY. — SEPAEATE  ESTATE. — 

ACTIOTT  TO  CHABGE  THE  ESTATE.  —  FEAME  OF 

ACTION. — PLEADING. — FOEM  OF  JUDGMENT. 

Where  a  married  woman  becomes  indorser  for  her  husband,  a  simple 
declaration,  in  the  indorsement,  of  the  intent  to  charge  her  separate 
estate,  is  sufficient  to  create  such  a  charge.* 

*  Several  recent  cases,  turning  upon  the  same  question,  in  which  a 
different  view  has  been  taken,  may  be  considered  as  overruled  to  some 
extent  by  the  decision  in  our  text.  Compare  Kelso  v.  Tabor,  53 
Sari.,  125;  Coakley  v.  Chamberlain,  8  AW.  Pr.  N.  8.,  38;  8.  C.,  38 
How.  Pr.,  483 ;  Bibb  v.  Pope,  8  Am.  Law  Beg.  N.  8.,  490  ;  Willard  v. 
Eastham,  15  Gray,  328 ;  Smith  v.  Allen,  1  Lans.,  101 ;  Kolls  v.  De 
Leyer,  41  Barl.,  208  ;  S.  C.,  17  Abb.  Pr.,  312. 

The  authorities  as  to  the  requisites  of  the  act  of  a  married  woman 
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It  is  not  necessary  that  an  instrument,  to  create  a  charge  upon  the 
separate  estate  of  a  married  woman,  should  be  in  such  a  form  as  to 
constitute  a  specific  lien. 

The  capacity  of  a  married  woman  to  charge  her  separate  estate  by  in- 
curring debts  is  not  limited  to  cases  in  which  the  contract  is  for  her 
personal  benefit.  When  she  assumes  to  act  in  reference  to  her  sepa- 
rate estate,  the  question  is  not  whether  her  acts  are  really  for  her 
own  benefit,  but  the  right  to  act  and  to  bind  her  own  estate,  carries 
with  it  the  right  to  act  unwisely  and  to  her  own  injury  if  she  so 
will. 

An  action  to  enforce,  against  the  separate  estate  of  a  married  woman, 
a  debt,  which  by  a  contract  she  has  declared  her  intent  to  charge 
thereon,  may  be  in  the  ordinary  form  of  an  action  on  contract,  if  the 
complaint  allege  her  having  a  separate  estate,  and  her  intent  to 
charge  it  by  the  contract. 

The  judgment  in  such  an  action  may  be  in  the  ordinary  form  of  a 
judgment  for  the  recovery  of  money. 

A  judgment  for  the  recovery  of  money,  simply,  should  not  be  reversed 
on  appeal,  and  a  new  trial  ordered,  merely  because  the  facts  alleged 
and  proved  were  such  as  to  render  it  proper  that  the  judgment 
should  be  special,  charging  the  recovery  upon  specific  property ;  but 
the  judgment  may  be  modified  in  this  respect,  although  specific  re- 
lief was  not  demanded  in  the  complaint.*  (Per  EAKL,  J.) 

to  charge  an  estate  Jy  way  of  appointment,  are  not  applicable  ;  for  if 
liabilities  be  charges  of  that  nature,  only  enforceable,  as  such,  in  equity, 
they  are  to  be  paid  according  to  priority  (Shattock  ».  Shattock,  Law  Hep., 
2  Eg.,  192),  a  method  which  is  not  only  not  contemplated  by  the  stat- 
ute, but  would  defeat  its  object. 

The  general  rule  in  other  States  than  New  York  is  in  harmony 
with  the  English  rule,  and  holds  the  married  woman  liable, — that  is 
to  say,  liable  to  the  extent  of  her  separate  property, — on  any  contract 
which  shows  a  clear  intent  to  make  an  engagement  which  her  sepa- 
rate estate  affords  the  only  means  of  paying  (Shouler's  Dam.  J?.,  224). 

*  The  following  principles  may  now  be  deemed  settled  by  the  de- 
cisions of  the  court  of  appeals,  and  recognized  by  good  authority  in 
practice. 

First.  It  is  only  the  distinction  between  different  forms  of  actions 
or  of  suits,  that  is  abolished.  The  difference  between  legal  relief  (by 
which  is  understood,  in  general,  compensation  in  damages),  and  equi- 
table relief  (by  which  is  understood,  in  general,  specific  relief,  such  as 
courts  of  law  could  not  grant),  is  inherent,  and  the  essential  facts 
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Appeal  from  an  order  of  the  supreme  court  at 
general  term,  reversing  a  judgment  and  ordering  a  new 
trial. 

This  action  was  brought  by  the  Corn  Exchange 
Insurance  Company  against  Stephen  E.  and  Edward 
Babcock,  and  Armina  Babcock,  the  wife  of  the  latter, 
upon  three  promissory  notes.  The  facts  are  stated  in 


which  constitute  the  right  to  relief  of  either  kind  are  unchanged. 
Suitors  still  ask  for  one  kind  of  relief  or  the  other,  or  both,  according 
to  the  nature  of  the  facts  (Cole  v.  Eeynolds,  18  N.  Y.,  74 ;  Goulet  v. 
Asseler,  22  Id.,  225 ;  and  see  13  N.  Y.,  488). 

Second.  Where  the  same  facts  entitle  the  plaintiff  to  both  kinds  of 
relief,  both  may  be  administered  in  one  action.  All  the  relief  to  which  a 
party  is  entitled,  arising  from  the  same  transaction,  may  be  obtained 
in  one  suit  (Corning  v.  Troy  Iron  &  Nail  Factory,  40  N.  Y.,  191 ;  Lattin 
e.  McCarty,  41  Id.,  107). 

Where,  upon  the  same  principle,  as  is  often  the  case,  the  facts 
would  sustain  plaintiff 's  claim  to  legal  relief,  and  yet  would  entitle 
defendant  to  equitable  relief  interfering  with  and  nullifying  the  for- 
mer, the  whole  matter  can  be  adjusted  in  one  action.  In  other  words, 
purely  equitable  defenses  are  available  against  strictly  legal  causes  of 
action  (Crary  w.  Goodman,  12  N.Y.  [2  Kern.],  266 ;  Phillips  v.  Gorham, 
17  Id.,  270). 

And  on  the  other  hand,  in  an  action  for  legal  relief,  a  matter 
which  would  have  been  a  bar  in  an  action  at  law  is  not  such,  if  it 
would  not  have  been  in  equity  (Cole  v.  Reynolds,  18  JV.  Y.,  74). 

Third.  It  is  no  objection  to  joining  distinct  causes  of  action  or  de- 
fenses in  one  action,  that  they  require  different  kinds  of  relief  (Phillips 
t>.  Gorham,  17  N.Y.,  270 ;  Lattin  t>.  McCarty,  41  Id.,  107). 

Fourth.  Although  plaintiff  must,  in  due  form,  warn  the  defendant 
of  the  relief  he  seeks ;  and  if  defendant  does  not  contest  the  action  by 
answering,  plaintiff  can  take  no  more  than  he  has  thus  indicated  ;  yet, 
if  defendant  takes  issue,  the  court  may  award  any  appropriate  relief 
within  the  frame  of  the  action,  according  to  the  pleadings  and  proofs 
(Marquat  v.  Marquat,  12  N.Y.  [2  Kern.],  336  ;  Rome  Exchange  Bank  «. 
Eames,  1  Keyes,  588 ;  Durand  v.  Hankerson,  39  N.  7.,  287). 

In  litigated  cases,  therefore,  if  plaintiff  asks  both  legal  and  equita- 
ble relief,  upon  facts  which  only  entitle  him  to  one  kind,  he  is  not  to 
be  turned  out  of  court  on  that  account ;  the  court  may  determine  the 
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our  report  of  the  decision  of  the  decision  of  the 
supreme  court  (8  Abb.  Pr.  N.  8.,  246) ;  and  from  the 
decision  there  reported  the  present  appeal  was  taken. 

The  complaint  contained  three  causes  of   action, 
which  were  alleged  in  the  following  form : 

The  complaint  of  the  above-named  plaintiffs  re- 


proper  mode  of  trial  in  view  of  the  issues  framed  (New  York  Ice  Co. 
v.  Northwestern  Ins.  Co.,  23  N.Y.,  357  ;  8.  0.,  12  Alb.  Pr.,  414  ;  Penn- 
sylvania Coal  Co.  v.  Delaware  &  Hudson  Canal  Co.,  1  Keyes,  72). 

If  either  kind  of  relief  is  properly  exclusive  of  the  other,  the  defen- 
dant may  apply  to  the  court  to  compel  the  plaintiff  to  elect  on  which 
part  of  the  case  he  will  proceed,  or  for  which  mode  of  trial  or  result- 
ing relief  he  will  go ;  or  should  move  to  strike  out  or  dismiss  the  part 
of  the  complaint  seeking  specific,  or  equitable  relief,  thus  leaving  a 
case  clearly  triable  by  a  jury. 

If  no  such  motion  is  made,  and  the  cause  is  actually  tried  by  the 
court,  it  is  too  late,  on  appeal,  for  defendant  to  object  that  the  case 
should  have  been  tried  by  a  jury  (Pennsylvania  Coal  Co.  v.  Delaware 
&  Hudson  Canal  Co.,  1  Keyes,  72). 

Fifth.  If  plaintiff  wholly  fails  to  prove  the  cause  of  action  alleged, 
he  is  to  be  dismissed,  even  though  he  succeeds  in  proving  a  different 
cause  of  action,  or  another  ground  for  different  relief,  which  was  not 
alleged.  But  this  rule  does  not  rest  on  any  formal  distinction  among 
actions ;  but  on  the  function  of  pleading  to  mark  out  the  limits  of  at- 
tack and  defense. 

Where  plaintiff,  by  asking  equitable  relief,  obtains  a  trial  by  the 
court,  but  on  the  trial  proves  only  a  right  to  legal  relief,  his  action 
may  be  dismissed,  and  he  may  be  turned  over  to  a  new  action,  if  his 
complaint  did  not  state  the  cause  of  action  proved,  and  he  totally  failed  to 
prove  his  claim  to  equitable  relief  (Bradley  D.  Aldrich,  40  N.T.,  504). 

But  if  his  pleading  stated  the  legal  cause  of  action,  and  the  defend- 
ant made  no  objection  to  a  trial  without  a  jury,  a  judgment  for  dam- 
ages may  be  rendered  by  the  court  (Barlow  v.  Scott,  24  N.  T.,  40 ; 
Pennsylvania  Coal  Co.  v.  Delaware  &  Hudson  Canal  Co.,  1  Keyes,  72). 

And  even  if  defendant  objected,  and  a  trial  by  the  court  was 
granted  upon  plaintiff's  motion,  against  such  objection,  the  plaintiff, 
on  failing  to  prove  anything  but  a  legal  demand,  should  not  be  dis- 
missed, but  a  new  trial  before  a  jury  should  be  awarded  (Davis  v.  Mor- 
ris,  36-ZV.r;,  569). 
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spectfully  shows  to  this  court  that  the  plaintiff's  are  a 
corporation,  created  by  and  under  the  laws  of  this 
State  ;  organized  pursuant  to  an  act  of  the  legislature 
entitled  "An  Act  to  provide  for  the  incorporation  of 
fire  insurance  companies,"  passed  June  25,  1853,  and 
the  acts  amending  the  same.  The  plaintiff's  further 
show,  upon  information  and  belief,  that  the  defend- 
ant, Stephen  E.  Babcock,  heretofore  made  his  promis- 
sory note  in  writing,  dated  at  Troy,  January  23,  1864, 
whereby,  for  value  received,  he  promised  to  pay  to  the 
order  of  the  defendant,  Edward  Babcock,  seven  hun- 
dred dollars,  sixty  days  after  the  date  thereof,  at  the 
Market  Bank,  of  Troy.  That  the  said  defendant,  Ed- 
ward Babcock,  indorsed  the  said  promissory  note,  and 
delivered  the  same  to  the  defendant,  Armina  Babcock  ; 
and  the  said  defendant,  Armina  Babcock,  afterwards 
indorsed  the  said  note  in  words  as  follows,  to  wit : 

"For  value  received  I  hereby  charge  my  individual 
property  with  the  payment  of  this  note. 

"AKMINA  BABCOCK." 

And  the  same  was  thereupon,  and  before  it  became 
due,  for  value  received,  duly  transferred  to  the  plain- 
tiffs, who  then  became,  and  still  are,  the  owners  and 
holders  thereof.  That  when  the  said  note  became  due 
it  was  duly  presented  at  the  Market  Bank  of  Troy,  the 
place  where  it  was  made  payable,  for  payment,  and 
payment  thereof  then  and  there  duly  demanded,  which 
was  refused ;  whereupon  the  said  note  was  then  and 
there  duly  protested  for  non-payment,  all  of  which  the 
said  defendants  had  due  notice.  That  the  said  de- 
fendants, on  March  26,  1864,  paid  the  sum  of  five  hun- 
dred dollars  on  said  note,  but  no  more.  That  they  are 
now  justly  indebted  to  the  plaintiffs  thereon  in  the 
sum  of  two  hundred  dollars,  with  interest  thereon  from 
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March  26,  1864,  and  one  dollar  and  thirteen  cents  ex- 
penses of  protest. 

And  these  plaintiffs  further  allege  that  the  defend- 
ant, Armina  Babcock,  is  the  wife  of  the  said  Edward 
Babcock,  and  that  at  the  time  of  making  her  said  in- 
dorsements on  said  notes,  she  had,  and  still  has,  a 
separate  estate,  and  intended  to  charge  her  separate 
estate  by  her  said  indorsement ; 

Wherefore,  the  plaintiffs  demand  judgment  against 
the  said  defendants  for  [here  simply  the  sum  of  money 
sought  to  be  recovered  was  stated]. 

The  summons  by  which  the  action  was  commenced 
was  an  ordinary  summons  for  money. 

ft.  A.  Parmenter,  for  the  appellant. — I.  It  was  too 
late,  on  the  trial,  to  object  that  respondent,  a  married 
woman,  was  improperly  joined  with  the  other  defend- 
ants. The  omission  to  take  such  objection,  by  de- 
murrer or  answer,  is  a  waiver  (Code,  §§  144,  147,  148  ; 
Fosgate  v.  Herkimer  Manufg.  &  Hydraulic  Co.,  12  N. 
T.  [2  Kern.'],  580-584).  But  the  objection,  if  in  time, 
would  have  been  unavailing  (Laws  of  1862,  p.  344,  §§  1, 
3,  7 ;  Abbey  v.  Deyo,  44  Barb.,  381). 

II.  The  rule  that  a  mere  surety  is  not  liable  until 
judgment  recovered  against  the  principal,  and  execu- 
tion returned  unsatisfied,  is  not  applicable  to  this  class 
of  cases  ;  it  obtains  in  favor  of  the  guarantor  of  the  col- 
lection of  a  debt. 

III.  The  indorsements  evince  an  intention  to  charge 
her  separate  estate,  which  the  complaint,  as  amended, 
avers,  and  there  is  no  evidence  to  the  contrary. 

IV.  No  consideration  need  be,  in  terms,  stated  in 
the  indorsement  (Watson  v.  McLaren,  19  Wend.,  563) 

V.  As  to  six  hundred  dollars  of  the  demands  em- 
braced in  the  judgment,  Mrs.  Babcock  became  surety 
for  her  son  Stephen,  and  as  to  the  balance  she  stands 
as  surety  for  her  husband.    And  it  is  submitted  that  a 

N.S. — ix. — 11 
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married  woman  may  become  surety  for  the  debt 
of  her  husband,  or  of  a  stranger,  providing  she  exe- 
cute a  contract  for  that  purpose  which,  fairly  con- 
strued, evinces  an  intention  to  charge  her  separate  es- 
tate with  its  payment.  Previous  to  the  statute  of  1862, 
known  as  the  married  woman's  act,  the  surety  contract 
of  a  feme  covert  could  have  been  enforced  only  by  a 
court  of  equity ;  now  there  is  a  concurrent  remedy 
at  law.  But  the  intention  thus  to  charge  the  separate 
estate  of  a  feme  covert  could  not  then,  nor  can  it  now, 
be  shown  independently  of  the  written  contract  of 
surety.  Indeed,  such  a  contract  must  necessarily  be 
in  writing,  to  avoid  the  effect  of  the  statute  of  frauds 
upon  it.  A  mere  verbal  contract  of  surety,  whether 
made  by  a  feme  covert  or  a  feme  sole,  would  be  void 
both  at  law  and  in  equity.  But  the  provision  requiring 
the  consideration  to  be  expressed  in  the  contract  to 
avoid  the  statute  of  frauds,  has  been  repealed  by  a  re- 
cent act  of  the  legislature  (Laws  of  1863,  p.  802,  ch.  464, 
§  2  ;  2  Story  Eq.  Jur.,  §§  1400,  1401,  a  ;  Yale  v.  Dede- 
rer,  22  If.  Y.,  460,  461 ;  S.  C.  in  supreme  court,  21 
Barb.,  292 ;  Coon  v.  Brook,  Id.,  546  ;  Barrett  «.  Lich- 
tenstein,  39  Id.,  195  ;  White  v.  Story,  43  Id.,  124 ; 
Abbey  «.  Deyoe,  44  Id.,  381 ;  Knapp  v.  Smith,  27  N. 
T.,  277 ;  Charles  v.  Lowenstein,  26  How.  Pr.,  29 ; 
Demorest  v.  Wynkoop,  3  Johns.  Ch.,  145,  in  which 
case  Chancellor  KENT  said  :  "  There  is  no  doubt  that  a 
wife  may  sell  or  mortgage  her  separate  property  for 
her  husband's  debts"). 

VI.  We  do  not  claim  that  even  now  the  common 
law  disability  of  married  women  is  so  far  removed  as 
to  permit  them  to  bind  their  separate  estates  by  their 
contracts  at  large,  although  Lord  THUKLOW  so  held  in 
Lilia  v.  Airey  (1  Ves.  «7h,  277).  Nor  is  that  essential 
to  maintain  this  action  .as  brought.  But  it  is  insisted 
that  when  any  such  contract  relates  to  the  business  in 
which  they  are  engaged,  or  when  it  charges  in  express 
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terms,  or  by  reasonable  implication,  their  separate 
legal  estate,  such  contract  or  engagement  may  be  ad- 
judicated by  a  suit  in  equity,  or  in  an  ordinary  action 
at  law,  and  the  judgment  thereon  enforced  through  the 
usual  process, — that  is,  by  execution. 

VII.  A  feme  covert  has  the  power  to  charge  her 
separate  estate  with  the  payment  of  her  husband's 
debts,  or  any  other  debt  contracted  by  her  as  surety 
(Hulme  0.  Tenant,  1  Brown  C.    C.,   16;   Stanford  v. 
Marshall,  2  AtJc.,  69 ;  Field  v.  Sowle,  4  Russ.,  112  ; 
Bullpin  v.  Clarke,  17  Ves.,  365 ;  Demorest  v.  Wyn- 
koop,  3  JoTins.  C7i.,  145;  Jaques  v.  Methodist  Epis- 
copal Church,  17  Johns.,  548 ;  Dyett  •».  North  Ameri- 
can Coal  Co.,  20  Wend.,  573 ;  Story  Eq.  Jur.,  §§  1396, 
1401,  a;   Will.   Eq.   Jur.,  649;   Cruger  v.   Cruger,   5 
Barb.,  225;   Vanderheyden  v.   Mallory,   1  N.   T.    [1 
Comst.~],  462;  Yale  v.  Dederer,  22  Id.,  450;  S.  C.,  18 
Id.,  276;  Barrett  v.  Lichtenstein,  39  Barb.,  195).     (1.) 
But  in  respect  to  the  manner  in  which  that  conceded 
power  must  be  exercised,  and  the  requisite  evidence  of 
its  due  execution,  counsel  cited  and  commented  on 
Yale  v.  Dederer  (22  JV.   T.,  450) ;  Vanderheyden  v. 
Mallory  (1  Id.   [1   Comst.'],  463) ;  2  Story  Eq.  Jur., 
§  1401,  a  ;  Barnett  v.  Lichenstein  (39  Barb.,  194  ;  Yale 
t>.  Dederer  (21  Barb.,  286  ;  18  N.  T.,  265). 

VIII.  Plaintiff  was  not  obliged  to  resort  to  a  court 
of  equity  to  enforce  the  payment  of  the  notes  in  suit 
out  of  the  separate  estate  of  Mrs.  Babcock.     Under  the 
act  of  1862,  a  married  woman  as  a  surety  may  make  a 
legal  contract,  to  charge  her  separate  estate,  if  the  in- 
tention to  do  so  be  expressed  or  fairly  implied  in  the 
contract  itself ;  and  she  may  be  sued  on  such  contract, 
and  her  liability  enforced  against  her  separate  estate  in 
an  action  at  law,  the  same  as  if  she  were  an  unmarried 
female  (Laws  of  1862,  343  ;  Laws  of  1860,  157).     The 
act  of  1860,  as  amended  in  1862,  is  a  remedial  statute, 
and  its  provisions  should  receive  a  liberal  construction, 
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so  that  the  intent  of  the  legislature  may  be  carried  into 
effect  (Derby  v.  Callahan,  16  JV.  7.,  79 ;  Sherman  v. 
Elder,  24  Id.,  384  ;  BiUings  v.  Baker,  28  Barb.,  343, 
347,  351,  356,  357).  Thus  construed,  we  make  the  fol- 
lowing analysis  of  the  provisions  material  to  the  ques- 
tion now  under  consideration  :  (1.)  By  section  2  of  the 
act  of  1860,  a  married  woman  may  bargain,  sell  and 
transfer  her  separate  personal  property,  and  carry  on 
any  trade  or  business  in  her  own  name,  and  her  earn- 
ings shall  be  her  sole  and  separate  property,  which 
may  be  used  or  invested  in  her  own  name.  (2.)  By 
section  3,  as  amended  in  the  act  of  1862,  any  married 
woman  possessed  of  real  estate  as  her  separate  prop- 
erty, may  bargain,  sell  and  convey  such  property,  and 
enter  into  any  contract  in  reference  to  the  same,  with 
the  like  effect  in  all  respects  as  if  she  were  unmarried. 
The  authority  conferred  in  the  last  above  clause  had 
never  before  been  given  to  a  married  woman  in  this 
State  by  statute  law.  (3.)  By  section  7,  as  amended  in 
1862,  any  married  woman  may,  while  married,  sue  and 
be  sued  in  all  matters  having  relation  to  her  sole  and 
separate  property,  in  the  same  manner  as  if  she  were 
sole.  And  if  in  such  suit  any  bond  or  undertaking  be 
required,  it  may  be  executed  by  her  with  the  same 
effect  in  all  respects  as  if  she  were  sole,  and  the  matter 
may  be  connected  in  fact  or  by  agreement  with  her 
separate  estate.  (4.)  By  section  8,  as  amended  in 
1862,  the  husband  and  his  property  are  relieved  from 
all  liability  on  account  of  any  bargain  or  contract  made 
by  his  wife  in  respect  to  her  sole  and  separate  prop- 
erty, or  entered  into  by  her  in  or  about  the  carrying  on 
of  any  trade  or  business  by  her.  (5.)  By  section  5  of 
the  act  of  1862,  the  husband  is  absolved  from  all  lia- 
bility for  the  payment  of  any  costs  incurred  or  awarded 
in  any  suit  so  brought  by  or  against  his  wife.  (6.)  And 
by  section  7  of  the  amended  act,  a  married  woman 
may  be  sued  in  any  of  the  courts  of  this  Stale  ;  and 
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whenever  a  judgment  shall  be  recovered  against  her, 
the  same  may  be  enforced  by  execution  against  her  sole 
and  separate  estate,  in  the  same  manner  as  if  she 
were  sole. 

IX.  These  recent  enactments  give  a  married  woman 
the  same  status  as  an  unmarried  woman,  in  respect  to 
the  acquiring,  holding  and  disposing  of  real  and  per- 
sonal property,  and  in  the  execution  and  enforcement 
of  contracts  and  engagements  relating  to,  or  creating  a 
charge  upon  or  in  any  way  affecting  her  separate 
estate.  Such  equality,  before  the  law,  between  the 
feme  covert  and  the  feme  sole,  would  not  be  main- 
tained, if  the  rights  and  obligations  of  the  married 
woman,  incident  to,  or  growing  out  of,  or  charged 
upon  her  separate  estate,  could  not  be  adjudged  and 
determined  in  a  court  of  law.  If  a  court  of  equity 
must  still  be  invoked,  the  statute  of  1862,  which  de- 
clares that  she  may  be  sued  in  any  of  the  courts  of  this 
State,  and  judgment  enforced  by  execution  against  her 
sole  and  separate  estate,  in  the  same  manner  as  if  she 
were  sole,  becomes  nugatory.  In  construing  a  statute, 
effect  must  be  given,  if  possible,  to  every  part  of  it. 
Thus  construed,  it  becomes  apparent  that  the  purpose 
of  those  two  enactments  was  to  authorize  a  married 
woman,  within  certain  prescribed  limits,  to  make  a  le- 
gal contract  which  could  be  adjudicated  and  enforced 
in  an  ordinary  action  at  law.  These  statutes  consti- 
tute the  married  woman's  new  code,  under  which, 
without  abolishing  the  ancient  remedy  for  the  enforce- 
ment of  her  engagements  by  proceedings  in  equity, 
concurrent  jurisdiction  is  given  to  courts  of  law. 
Indeed,  in  Yale  ».  Dederer,  which  case  arose  before, 
and  was  decided  after,  the  act  of  1860,  but  previous  to 
the  amendment  of  1862,  Judge  SELDEN  adverted  to  the 
probable  future  course  of  legislation  on  the  subject  of 
the  rights  and  obligations  of  married  women,  in  res- 
pect to  their  engagements  affecting  their  separate  prop- 
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erty,  and  the  manner  of  enforcing  the  same.     And  his 
prophecy  has  been  fulfilled. 

Edwin  QuacTceribusTi,  for  the  respondent. — I.  The 
opinion  of  the  general  term  is  correct  (see  opinion  of 
HoGEBOOMy  J.,  and  cases  cited  ;  also,  Kelso  v.  Tabor, 
52  Barb,,  125  ;  Coakley  v.  Chamberlain,  8  AW.  Pr.  N. 
&,  183  ;  Coster  v.  Isaacs,  I  Robt.,  176).  (1.)  The  con- 
tract does  not  specifically  describe  the  separate  prop- 
erty intended  to  be  charged,  and  is  therefore  uncertain. 
A  specific  lien  is  not,  in  any  manner  or  in  any  way 
recognized  by  the  law,  created,  on  any  particular  prop- 
erty. There  is  no  mortgage,  or  pledge,  or  any  abso- 
lute or  conditional  conveyance  of  the  separate  estate. 
(2.)  Even  were  there  an  express  charge  upon  specified 
property,  the  court  should  inquire  into  its  propriety, 
and  not  allow  a  wife,  for  the  benefit  of  her  husband,  to 
charge  her  separate  estate  by  her  own  mere  act  and  will, 
without  evidence  that  it  was  necessary,  or  at  least 
proper  (May wood  v.  John,  1  Hill  Ch.,  228).  In  this 
case  it  does  not  appear  from  the  referee's  report  that 
the  wife  had  any  interest  in  the  transaction.  Indeed, 
the  referee  expressly  finds  to  the  contrary.  (3.)  This 
is  an  action  at  law,  and  cannot  be  turned  into  an  equi- 
table action,  without  violating  the  principles  of  plead- 
ing (Justice  HOGEBOOM'S  opinion  at  general  term.  See 
also  Valentine  «.  Lloyd,  4  AW.  Pr.  N.  8.,  371,  which 
decides  that  "  An  action  to  reach  the  separate  estate  of 
the  wife  in  a  case  within  the  act  should  be  special 
seeking  that  relief  only  ;  and  it  is  not  competent  to  join 
both  husband  and  wife,  and  ask  for  a  general  judg- 
ment against  both,  as  well  as  an  execution  against  her 
separate  estate"). 

II.  The  enabling  statutes,  as  contravening  the  com- 
mon law,  are  to  be  strictly  construed.  They  are  some- 
thing more  than  remedial  statutes.  It  is  well  said 
in  White  v.  Wager  (32  JBarb.,  250,  per  MASON,  J.,  p. 
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251) :  "  Statutes  are  to  be  construed  in  reference  to  the 
principles  of  the  common  law  ;  for  it  is  not  to  be  pre- 
sumed that  the  legislature  intended  to  make  any  inno- 
vation upon  the  common  law  further  than  the  case  ab- 
solutely requires"  (see  also  Rathbun  v.  Acker,  18 
Barb.,  394  ;  Kelso  v.  Tabor,  52  Id.,  129).  The  legisla- 
ture may  eventually  adopt  a  suggestion  of  the  civil 
code  commissioners,  and  give  wives  all  the  rights  and 
corresponding  obligations  of  single  women  ;  but,  until 
it  does,  courts  cannot  by  implication  enlarge  the  few 
rights  given  ;  especially  as  the  enabling  statutes  already 
enacted  purport  to  provide  for  "the  more  effectual 
protection  of  married  women." 

HUNT,  Commissioner. — Several  objections  are  made 
to  the  plaintiff's  right  of  recovery,  which  I  will  con- 
sider in  their  order : 

First.  It  is  said  that  the  action  is  not  proper  in 
form  ;  that  it  should  be  special  under  the  statute,  al- 
leging the  facts,  and  asking  that  the  separate  property 
of  the  defendant  be  subjected  to  the  payment  of  the 
debts  in  question.  This  objection  is  not  valid.  The 
complaint  is  special.  The  allegation  of  a  separate  es- 
tate in  the  wife,  of  her  intent  to  charge  it  by  the  in- 
dorsements in  question,  together  with  proof  of  her 
separate  estate,  and  of  the  insolvency  of  the  other  de- 
fendants, are  all  of  a  special  character.  They  refer  to 
the  character  of  the  defendant  as  a  married  woman. 
They  would  be  quite  unmeaning  in  an  action  upon  an 
ordinary  indorsement.  Again,  by  the  acts  of  1860 
(p.  158),  and  the  act  of  1862  (p.  344),  a  suit  is  author- 
ized to  be  brought  against  a  married  woman  "in  all 
matters  having  relation  to  her  sole  and  separate  prop- 
erty ....  in  the  same  manner  as  if  she  were 
sole  ;"  and  "a  married  woman  may  be  sued  in  any  of 
the  courts  of  this  State,  and  whenever  a  judgment  shall 
be  recovered  against  a  married  woman,  the  same  may 
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be  enforced  by  execution  against  her  sole  and  separate 
property  in  the  same  manner  as  if  she  were  sole." 
These  provisions  are  incorporated  into  the  Code  by 
amendments  to  sections  274  and  278.  The  facts  are 
set  forth,  the  proof  is  made,  and  the  rights  of  the  par- 
ties are  properly  before  the  court  for  adjudication. 

Second.  It  is  argued  that  the  contracts  described 
in  the  complaint  were  not  in  fact  for  the  benefit  of  Mrs. 
Babcock.  The  general  subject  embraced  in  this  sug- 
gestion will  be  more  fully  considered  under  a  subse- 
quent point.  It  is  sufficient  to  say,  in  answer  to  this 
specific  objection,  that  neither  the  statute  nor  the  au- 
thorities limit  her  ability  to  charge  her  estate  to  cases 
in  which  the  contract  is  for  her  personal  benefit.  Her 
real  and  personal  property  are  secured  to  her  in  the 
same  manner  as  if  she  were  a  single  female  (Laws  of 
1848,  p.  307).  By  the  statute  of  1860,  the  property  of 
a  married  woman  shall  remain  her  sole  and  separate 
property,  notwithstanding  her  marriage  (Laws  of 
1860,  p.  157).  This  property,  both  real  and  personal, 
she  is  authorized  to  sell,  transfer  and  convey  (/&.).  It 
is  further  enacted  by  the  same  statute  that  a  married 
woman  may  sue  and  be  sued  in  all  matters  relating  to 
her  separate  property,  in  the  same  manner  as  if  she 
were  sole.  When  a  married  woman  assumes  to  act  in  ref- 
erence to  her  separate  estate,  the  question  is  not  whether 
her  action  is  really  for  her  own  benefit.  The  right  to 
act  and  to  bind  her  estate  carries  with  it  the  right  to 
act  unwisely,  and  to  her  own  injury  if  she  so  wills. 
The  fact  that  her  action  is  for  the  benefit  of  her 
property  is  no  doubt  one  ground  on  which  it  may  be 
subjected.  It  is  not,  however,  the  only  one. 

I  have  considered  these  points  with  reference  to  our 
statutes,  as  in  my  judgment  this  case  comes  within 
those  statutes,  and  the  form  of  the  action,  the  form  of 
the  judgment,  and  the  execution  upon  it,  are  to  be  reg- 
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ulated  by  them.  They  are  right  in  form  under  the  pro- 
visions of  our  statutes. 

Third.  The  third  objection,  and  which  seems  to 
have  controlled  the  decision  of  the  court  below,  is  to 
the  form  in  which  the  charge  upon  the  estate  is  made. 
It  is  insisted  that  the  instrument  creating  the  charge 
should  contain  a  description  of  the  property  intended 
to  be  charged,  or  at  least  a  reference  by  which  it  can  be 
identified.  The  court  below  say,  "  If  she  attempted  to 
make  a  deed  or  conveyance  of  her  property  in  such  a 
way,  it  would  be  plainly  illegal,  and,  I  think,  neither 
of  the  acts  of  bargain,  sale,  or  conveyance,  which,  in  the 
previous  part  of  the  same  sentence  [of  the  statute],  she 
is  empowered  to  make,  would  be  well  executed  by  a 
similar  statement  in  writing  saying:  'For  value  re- 
ceived I  hereby  bargain  (or  sell  or  convey)  my  individ- 
ual property  to  A.  B.'  It  appears  to  me  it  would  be 
rejected  for  indefiniteness  as  well  as  for  non-compli- 
ance with  the  forms  of  law ;  and  I  am  strongly  inclined 
to  think  that  the  loose  and  indefinite  language  con- 
tained in  this  instrument  is  a  decisive  objection  to  its 
validity"  (8  Abb.  Pr.  N.  8.,  251). 

In  announcing  their  conclusion  to  grant  a  new  trial, 
the  decision  is  based  upon  grounds  thus  expressed : 
"  That  there  is  no  occasion  or  justification  for  any  de- 
parture from  the  established  principles  and  proceedings 
of  a  court  of  equity,  which  require,  in  order  to  make 
and  enforce  a  valid  charge,  a  specific  description  of  the 
property  in  the  instrument  creating  the  charge,  execu- 
ted according  to  legal  formalities,  and  enforced  in 
equity  under  a  complaint  seeking  as  relief,  not  a  general 
judgment,  but  the  satisfaction  of  the  charge  out  of  the 
specific  property  subjected  thereto;"  and,  again,  "the 
act  of  1862,  empowering  a  married  woman  possessed 
of  real  estate  as  her  separate  property  to  bargain,  sell, 
and  convey  the  same,  and  to  enter  into  any  contract  in 
reference  thereto,  with  the  like  effect  in  all  respects  as 
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if  she  were  unmarried,  refers  to  such  modes  and  forms 
of  bargain,  sale  and  conveyance  of  real  estate,  and  con- 
tracts relative  thereto,  as  were  recognized  as  legal  and 
were  in  conformity  with  the  law  as  expounded  in  ju- 
dicial tribunals  at  the  time,  and  does  not  sanction  a 
contract  or  charge  of  the  kind  now  under  investiga- 
tion." The  respondent's  counsel  clearly  expresses  the 
same  idea  in  his  first  point,  thus :  "The  contract  does 
not  specifically  describe  the  separate  property  in- 
tended to  be  charged,  and  is  therefore  uncertain.  A 
separate  lien  is  not,  in  any  manner  or  in  any  way 
recognized  by  the  law,  created  on  any  particular  prop- 
erty. There  is  no  mortgage  or  pledge,  or  any  absolute 
or  conditional  conveyance,  of  the  separate  estate." 
This  proposition  was  sustained,  not  only  in  the  present 
case,  but  by  the  general  term  of  the  fourth  district  in 
the  case  of  Kelso  v.  Tabor  (52  Barb.,  125). 

Entertaining  great  respect  for  the  learned  judges 
composing  these  courts,  I  have  given  to  the  question  a 
careful  and  deliberate  examination. 

The  act  for  the  more  effectual  protection  of  married 
women,  passed  April  7,  1848,  enacts  as  follows : 
"§1.  The  real  and  personal  property  of  any  female 
who  may  hereafter  marry,  and  which  she  shall  own  at 
the  time  of  her  marriage,  and  the  rents,  issues  and 
profits  thereof,  shall  not  be  subject  to  the  disposal  of 
her  husband  nor  be  liable  for  his  debts,  and  shall  con- 
tinue her  sole  and  separate  property  as  if  she  were  a 
single  female"  (ch.  200,  p.  307).  The  second  section 
makes  the  same  enactment  as  to  the  property  of  "any 
female  now  married,"  except  that  the  same  may  be 
liable  for  the  debts  of  her  husband  theretofore  con- 
tracted. The  third  section,  as  amended  by  the  act  of 
1849  (ch.  375,  p.  528),  enacts  as  follows:  "Any  mar- 
ried female  may  take,  by  inheritance  or  by  gift,  grant, 
devise  or  bequest,  from  any  person  other  than  her  hus- 
band, and  hold  to  her  separate  use,  and  convey  and  de- 
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vise,  real  and  personal  property,  and  any  interest  or 
estate  therein,  and  the  rents,  issues  and  profits  thereof, 
in  the  same  manner  and  with  the  like  effect  as  if  she 
were  unmarried,  and  the  same  shall  not  be  subject  to 
the  disposal  of  her  husband,  nor  be  liable  for 
his  debts." 

The  statute  of  1860  (ch.  90,  p.  157),  re-affirmed,  and 
in  some  particulars  enlarged,  this  authority.  In  the 
third  section  thereof  it  is  enacted,  that  "any  married 
woman  possessed  of  real  estate  as  her  separate  prop- 
erty may  bargain,  sell  and  convey  such  property  and 
enter  into  any  contract  in  reference  to  the  same  ;  but  no 
such  conveyance  or  writing  shall  be  valid  without  the 
assent  in  writing  of  her  husband,  as  hereinafter  pro- 
vided." 

By  the  act  of  1862  (ch.  172,  p.  344),  the  restriction 
that  the  conveyance  must  be  accompanied  by  the  assent 
of  the  husband,  was  repealed. 

It  will  be  observed  that  these  statutes  contain  the 
expression  "her  separate  property  as  if  she  were  a 
single  female,"  and  "to  her  separate  use  in  the  same 
manner  and  with  the  like  effect  as  if  she  were  unmar- 
ried." The  condition  of  a  married  woman  holding 
property  to  her  separate  use,  as  if  she  were  feme  sole, 
was  well  understood  in  the  jurisprudence  of  this 
country  at  the  time  of  the  passage  of  these  acts.  It  had 
been  in  use  in  England  and  in  this  country  for  a  long 
time.  It  had  been  the  subject  of  legal  determinations 
for  more  than  a  hundred  years.  When  the  legislature 
use  this  well-known  description,  they  use  it  with  refer- 
ence to  its  equally  well-known  meaning.  To  ascertain, 
therefore,  whether  a  married  woman  can  now  and  here 
subject  her  separate  property  to  the  payment  of  a  debt 
like  that  before  us,  by  an  instrument  like  that  before 
us,  we  must  refer  to  the  former  adjudications  respect- 
ing a  married  woman  who  held  property  as  if  she  were 
a  feme  sole. 


172         ABBOTT'S  PRACTICE  REPORTS. 

Corn  Exchange  Ins.  Co.  v.  Babcock. 

The  first  case  in  this  State  where  this  general  ques- 
tion of  the  rights  of  a  married  woman  thus  holding 
property  arose,  was  that  of  the  Methodist  Episcopal 
Church  v.  Jaques  (3  Johns.  Ch.,  77).  The  opinion  of 
Chancellor  KENT  is  learned  and  exhaustive,  embracing 
a  full  review  of  all  the  English  cases.  He  held,  in  sub- 
stance, that  the  legal  incapacity  of  the  wife  to  convey 
or  to  bind  her  estate,  was  relieved  only  so  far  as  the 
language  of  the  trust  gave  express  power  to  dispose  of 
the  property;  that  she  was  authorized  to  dispose  of 
the  trust  estate  only  in  the  manner  expressly  provided 
for  in  the  instrument  creating  it.  He  held,  therefore, 
that  the  disposition  made  by  the  wife  and  husband,  by 
mutual  assent,  but  without  the  formalities  indicated  in 
the  deed  of  settlement,  was  invalid,  and  charged  the 
husband  with  the  sums  received  under  that  arrange- 
ment. 

This  case  was  carried  to  the  court  for  the  correction 
of  errors,  where  it  was  elaborately  argued  by  Thomas 
Addis  Emmet,  and  Baldwin,  for  the  appellants,  and 
Samuel  Jones  and  Harrison,  for  the  respondents  ( 17 
Johns.,  548).  Opinions  concurring  in  overruling  the  de- 
cision of  Chancellor  KENT,  were  delivered  by  Chief  Jus- 
tice SPENCEE  and  Judge  PLATT.  It  was  established  that 
a  feme  covert,  with  respect  to  her  separate  estate,  is  to  be 
regarded  as  a  feme  sole,  and  may  dispose  of  her  prop- 
erty without  the  consent  of  her  trustee,  unless  she  is 
specially  restrained  by  the  instrument  under  which  she 
acquires  it ;  and,  though  a  particular  mode  of  dispo- 
sition be  pointed  out  in  the  deed  of  settlement,  it  will 
not  preclude  her  from  adopting  any  other  mode  of  dis- 
position, unless  there  are  negative  words,  restraining 
her  power  of  disposition,  except  in  the  very  mode  so 
pointed  out. 

In  the  North  American  Coal  Co.  v.  Dyett  (7  Paige, 
9),  the  question  was  again  before  the  court.  By  an 
ante-nuptial  agreement,  Mr.  and  Mrs.  Dyett  had  con- 
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veyed  a  house  and  lot  in  the  city  of  New  York,  be- 
longing to  the  wife,  to  trustees  upon  the  following 
trusts,  among  others :  To  sell  and  convey  upon  the 
written  consent  of  husband  and  wife,  and  invest  the 
proceeds  in  other  securities,  with  power  of  changing 
the  same  from  time  to  time,  upon  like  written  consent. 
The  proceeds  were  to  be  paid  over  as  provided  for  in 
various  contingencies.  Among  others,  upon  the  in- 
solvency of  Mr.  Dyett,  "they  were  to  be  paid  over  by 
the  trustees  to  the  wife,  to  her  sole  and  separate  use,  in 
like  manner  as  if  she  were  a  feme  sole.  After  sundry 
transfers  the  estate  became  invested  in  a.  manufacturing 
establishment  in  Poughkeepsie,  which  was  carried  on 
for  the  benefit  of  the  estate,  Mr.  Dyett  (who  had  in 
the  mean  time  become  insolvent,  and  had  been  dis- 
charged under  the  insolvent  act),  acting  as  the  agent  of 
the  trustees.  The  factory,  being  in  need  of  coal  for  its 
work,  purchased  a  cargo  of  the  plaintiffs,  for  which  Mr. 
Dyett  gave  a  draft  of  sixty  days  on  Mr.  Livingston,  the 
formal  agent  of  the  factory.  This  draft  was  accepted 
by  him,  but  was  never  paid.  The  plaintiffs  filed  their 
bill  against  Dyett  and  wife  and  the  trustees,  for  the 
purpose  of  subjecting  the  trust  estate  to  the  payment 
of  this  debt,  and  other  similar  claims."  The  bill  was 
sustained,  and  judgment  given  for  the  payment  of  the 
plaintiffs'  debt.  The  case  was  carried  to  the  court  for ' 
the  correction  of  errors,  and  was  there  affirmed  (20 
Wend.,  570).  The  chancellor  lays  down  the  rule  thus  : 
"The  feme  covert  is,  as  to  her  separate  estate,  consid- 
ered as  a  feme  sole,  and  may  in  person,  or  by  her  le- 
gally authorized  agent,  bind  such  separate  estate  with 
the  payment  of  debts  contracted  for  the  benefit  of  that 
estate,  or  for  her  own  benefit  upon  the  credit  of  the  es- 
tate." He  refers  to  numerous  English  cases,  and  to 
that  of  the  Methodist  Church  v.  Jaques  (supra). 

In  the  court  of  errors,  Mr.  Justice  Co  WENT,  upon  the 
point  that  Mrs.  Dyett' s  admission  in  the  answer  that 
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Livingston  was  her  agent,  was  not  binding  upon  her, 
remarks :  "  It  is  said  that  such  an  answer  is  not  to  af- 
fect her  interests  although  she  joined  in  it ;  that  it  is 
still  but  the  answer  of  her  husband  ;  and  this,  I  agree, 
is  in  general  so.  I  am  not  aware,  however,  that  the  rule 
has  ever  been  applied  to  a  wife  who  is  sued  in  respect 
to  her  separate  estate.  The  bill  is  in  the  nature  of  an 
action  at  law  against  her  for  the  recovery  of  a  debt,  and 
although  her  person  is  not  liable,  she  is  proceeded 
against,  in  respect  to  her  estate,  as  a  feme  sole.  Having 
an  estate  which  she  is  capable  of  charging  by  her  con- 
tract in  the  first  instance  as  a  feme  sole,  it  seems  to  fol- 
low that  her  admissions,  by  way  of  answer  or  other- 
wise, are  to  be  received  in  evidence  against  her." 
"Where  her  separate  estate  is  completely  distinct,  and, 
as  here,  independent  of  her  husband,  she  seems  to  be 
regarded  in  equity,  as  respects  her  power  to  dispose  of 
or  charge  it  with  debts,  to  all  intents  and  purposes  as  a 
feme  sole,  except  in  so  far  as  she  may  be  expressly 
limited  in  her  powers  by  the  instrument  under  which 
she  takes  her  interest."  This  action  was  against  the 
wife  in  person,  and  settles  these  principles  : 

First.  That  the  estate  of  a  married  woman  is  lia- 
ble to  the  payment  of  a  debt  contracted  for  the 
benefit  of  such  estate. 

Second.  That  the  instrument  contracting  the  debt 
need  contain  no  description  of  or  reference  to  such  prop- 
erty intended  to  be  benefited  or  held  to  be  bound. 

Yale  v.  Dederer  came  first  before  the  court  of  ap- 
peals in  1858  (18  N.  Y.,  265).  In  that  case  Dederer 
had  bought  thirty-eight  cows  of  the  plaintiff,  who  re- 
fused to  complete  the  sale,  unless  his  wife  should  sign 
with  him  a  note  for  the  price  of  the  cows.  Mrs.  Dederer 
did  thereupon  sign  the  note.  An  action  was  brought  up- 
on it  against  Dederer,  judgment  recovered,  execution  is- 
sued, returned  unsatisfied,  and  an  action  then  brought 
against  the  wife.  She  was  proved  to  have  a  separate 
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property  in  real  and  personal  estate  amply  sufficient 
for  the  payment  of  the  note.  The  judge,  at  the  special 
term,  ordered  judgment  against  her,  charging  her 
separate  estate  with  the  payment  of  the  note.  The 
judgment  was  affirmed  by  the  general  term  of  the  sixth 
district,  and  Mrs.  Dederer  appealed  to  the  court  of  ap- 
peals. In  delivering  the  opinion  reversing  this  judg- 
ment, and  in  commenting  upon  the  statute  of  1848-9, 
Judge  COMSTOCK  says:  "  My  conclusion,  therefore,  is, 
that  although  the  legal  disability  to  contract  remains 
as  at  the  common  law,  a  married  woman  may,  as  inci- 
dental to  the  perfect  right  of  property  and  power  of 
disposition  which  she  takes  under  this  statute,  charge 
her  estate  for  the  purposes,  and  to  the  extent,  which 
the  rule  in  equity  has  heretofore  sanctioned  in  refer- 
ence to  separate  estates"  (p.  272).  The  judgment  was 
reversed  upon  the  ground  that  the  mere  signing  of  a 
note  by  a  married  woman,  not  in  fact  for  the  benefit  of 
her  estate,  but  as  surety  for  another,  and  not  declared 
in  the  note  to  be  for  her  benefit,  and  where  she  had 
not  professed  in  the  contract  to  charge  such  estate,  did 
not  operate  as  a  charge  upon  her  estate.  This  judg- 
ment was  not  unanimous.  Judges  DENIO  and  ROOSE- 
VELT dissenting,  and  Judge  STRONG  not  voting, — 
doubtless  upon  the  ground  that  it  was  in  hostility  to 
the  English  authorities. 

The  same  case  came  again  before  the  court  of  ap- 
peals in  1860  (22  N.  J".,  450).  The  facts  were  as  before 
stated,  with  two  additions.  It  was  found,  first,  that  Mrs. 
Dederer  became  seized  in  fee  of  her  real  estate  subse- 
quent to  the  act  of  1848;  and,  secondly,  "that  Mrs. 
Dederer  intended  to  charge,  and  did  expressly  charge, 
her  separate  estate  for  the  payment  of  the  note."  The 
court  held  that,  in  order  to  charge  the  separate  estate, 
the  intention  to  do  so  must  be  declared  in  the  very  con- 
tract which  is  the  foundation  of  the  charge,  or  the  con- 
sideration must  be  obtained  for  the  direct  benefit  of  the 
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estate  itself.  Judgment  was  ordered  accordingly,  in  fa- 
vor of  Mrs.  Dederer. 

In  each,  of  the  examinations  of  Yale  •».  Dederer,  as 
well  as  on  each  of  the  hearings  of  the  Methodist  Church 
fl.  Jaques,  the  body  of  the  English  law,  in  respect  to 
separate  estates  of  married  women,  is  brought  in  re- 
view, the  opinions  of  the  various  chancellors  are  dis- 
cussed, the  discordant  reasons  upon  which  the  law  was 
maintained,  the  cases  overruled,  and  that  should  be 
overruled,  examined ;  but  in  the  whole  array  is  not  to 
be  found  an  authority  that  the  contract  of  the  married 
woman  must  contain  a  description  of  the  estate  she 
proposes  to  charge. 

Owen  v.  Cawley  (36  N.  T.,  600),  was  an  action  to 
recover  for  professional  services  rendered  to  a  married 
woman  for  the  benefit  of  her  separate  estate.  The  de- 
fendant carried  on  a  ship  chandlery  business  under  the 
agency  of  her  husband,  who  employed  the  plaintiff  to 
collect  various  demands  arising  out  of  the  business. 
The  court  sustained  the  recovery  against  her,  laying 
down  the  law  in  this  language  :  "  Where  services  are 
rendered  for  a  married  woman  by  her  procurement,  on 
the  credit  and  for  the  benefit  of  her  separate  estate, 
there  is  an  implied  agreement  and  obligation,  springing 
from  the  nature  of  the  consideration,  which  the  courts 
will  enforce  by  charging  the  amount  on  her  property  as 
an  equitable  lien.  Where  a  charge  is  created  by  her 
own  express  agreement,  for  a  good  consideration, 
though  for  a  purpose  not  beneficial  to  her  separate 
estate,  or  even  for  the  sole  benefit  of  her  husband,  she 
is  bound  in  equity  by  the  obligation  she  thus  deliber- 
ately chooses  to  assume."  In  that  case  there  was  not 
only  no  description  of  or  reference  to  the  separate  prop- 
erty, but  there  was  not  even  a  written  contract  of  any 
character. 

In  Ballin  v.  Dillaye  (37  jy.  T".,  35),  it  appeared  that 
Mrs.  Dillaye  was  a  married  woman  having  a  sepa- 
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rate  property,  and  that,  in  1860,  she  purchased,  at  a 
mortgage  sale,  certain  premises  under  a  special  agree- 
ment. Among  other  things,  she  recognized  a  mort- 
gage upon  the  same  premises,  junior  to  that  executed 
by  herself.  She  secured  a  conveyance  of  the  property 
and  executed  a  new  mortgage,  omitting  thirty-two  lots, 
to  which  she  secured  an  unincumbered  title'.  Mrs. 
Dillaye'  s  mortgage  was  foreclosed  in  1864,  and,  on  the 
sale,  there  was  a  deficiency  of  more  than  six  hundred 
dollars,  which  the  plaintiff  sought  to  make  a  charge 
against  her  other  separate  property.  The  plaintiff  of- 
fered to  prove  that  she  had  such  other  separate  prop- 
erty to  the  value  of  ten  thousand  dollars.  The  special 
and  general  term  held  that  no  judgment  could  be  en- 
tered against  her  for  the  deficiency,  deciding,  as  a  mat- 
ter of  law,  that  a  married  woman  is  not  personally 
bound  by  her  agreement  to  pay  the  purchase-price  of 
real  estate  which  she  purchases  for  her  separate  prop- 
erty, although  she  has  a  separate  estate  (Id.,  37). 

This  judgment  was  reversed  in  the  court  of  appeals, 
PAEKEE,  J.,  delivering  the  opinion.  He  says :  "  r 
have  no  doubt,  therefore,  that  in  the  case  at  bar  the 
obligation  which  the  defendant  took  upon  herself  by 
the  execution  of  the  bond,  was  for  the  benefit  of  her 
separate  estate,  which  is  therefore  chargeable  in  equity 
with  the  payment  of  the  deficiency  in  question.  In 
such  case  the  liability  attaches,  not  as  a  specific  lien  on 
any  particular  portion  of  her  estate,  but  upon  the  whole 
of  it.  Her  separate  estate,  as  a  whole,  becomes  liable 
for  any  indebtedness  contracted  by  her  for  its  benefit  to 
any  extent."  There  was  not  only  no  description  in 
this  case  of  the  property  sought  to  be  charged,  but  the 
liability  arose  upon  the  purchase  of  another  piece  of 
property,  different  and  distinct  from  it. 

Similar  to  this  in  its  principle,  and  in  the  ruling  up- 
on it,  was  the  case  of  White  v.  McNett  (33  N.  T.,  371). 
The  action  was  upon  a  guaranty  executed  by  a  mar- 

N.  8.— IX. — 12 
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ried  woman  and  her  husband  on  the  transfer  of  her 
mortgage,  and  the  recovery  against  her  upon  the  guar- 
anty was  sustained  as  a  charge  against  her  individual 
property. 

These  are  the  material  authorities  in  this  State  bear- 
ing upon  the  point  under  discussion.  I  will  now  refer 
to  the  English  authorities.  Mr.  CLANCY  thus  lays  down 
the  rule :  "In  the  proceeding  chapters  an  attempt  has 
been  made  to  elucidate  and  explain  the  rule  'that  a 
feme  covert,  acting  with  respect  to  her  separate  prop- 
erty, is  competent  to  act  in  all  respects  as  if  she  were  a 
feme  sole; '  and  all  the  cases  seem  to  concur  in  affixing 
this  meaning  to  it,  that  whenever  a  married  woman  ac- 
quires property  to  her  separate  use,  exclusive  of  her 
husband,  she  may  deal  with  it  as  she  pleases,  and  may 
exercise  over  it  every  right  which  she  could  possess 
if  she  were  unmarried"  (Clancy  H.  &  W.,  331,  2  Am. 
ed.,  1837). 

In  Norton  -».  Turvill  (2  P.  Wins.,  144),  the  separate 
estate  of  a  married  woman  was  held  liable  for  her  bond 
for  twenty-five  pounds,  made  by  her  for  money  bor- 
rowed by  her;  and,  in  Stanford  t>.  Marshal  (2  AtJc., 
69),  where  two  married  women  joined  their  husbands 
in  bonds  for  money,  but  it  was  ordered  that  the  rents 
and  profits  be  paid  over  to  the  creditors  in  liquidation 
of  their  debts.  In  Hulme  v.  Tenant  (1  Brown  C%.,  16), 
the  husband  borrowed  of  the  plaintiff,  fifty  pounds,  for 
which  he  gave  as  security  a  bond  executed  by  himself 
and  wife.  The  following  year,  having  occasion  for  a 
further  sum,  the  husband  applied  to  the  plaintiff  for 
one  hundred  and  thirty  pounds,  which  was  advanced, 
and  a  new  bond  for  one  hundred  and  eighty  pounds 
given  by  the  husband  and  wife  for  the  amount,  the  wife 
at  the  same  time  paying  the  interest  on  the  former 
loan.  On  a  bill  filed  to  enforce  the  bond  as  a  charge 
against  the  separate  property  of  the  wife,  it  was  ob- 
jected, "that  the  security  must  be  agreeable  to  the 
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nature  of  the  property ;  it  must  be  a  security  which 
would  be  a  lien  upon  it  such  as  a  mortgage  would  be  ; 
that  the  act  done  by  a  married  woman  in  order  to 
bind  her  estate  ought  by  some  means  to  refer  to  it,  but 
that  the  bond  in  the  present  case  had  no  reference 
whatever  to  any  property."  Lord  THURLOW  said  he 
had  no  doubt  of  this  principle,  that  if  a  court  of 
equity  says  that  a  feme  covert  may  have  a  separate  es- 
tate, the  court  will  bind  her  to  the  whole  extent  as  to 
making  that  estate  liable  to  her  own  engagements,  as, 
for  instance,  to  the  payment  of  debts  ;  but  he  did  not 
find  that  the  court  had  ordered  a  power  to  be  executed, 
they  had  only  stopped  the  fund  where  the  power  was 
executed.  He  could  not,  therefore,  order  the  power  to 
be  executed,  but  he  was  exceedingly  clear  that  the 
leasehold  was  liable.  A  reference  was  ordered  to  take 
an  account  of  the  rents  and  profits,  and  that  the  plain- 
tiff's  bond  should  be  paid  therefrom.  It  is  but  just  to 
say  that  this  case  was  afterward  questioned  by  Lord 
ELDON,  in  Nantes  v.  Conock  (9  Yes.,  188),  and  Jones 
».  Harris  (9  Id,,  497).  Notwithstanding  the  doubts  of 
Lord  ELDON,  this  doctrine  was  subsequently  reiterated 
in  numerous  cases.  Heatley  v.  Thomas  (15  Ves.,  596), 
was  this :  William  Johnson,  and  Sarah  Smith,  a 
widow,  intermarried.  Previous  to  the  marriage,  a 
sum  of  two  thousand  pounds,  and  an  annuity  to  which 
Mrs.  Smith  was  entitled,  were  vested  in  trustees  for  her 
sole  and  separate  use,  with  power,  by  will  or  other 
writing,  to  dispose  of  the  same  as  she  should  appoint. 
Mrs.  Johnson  made  a  will  and  appointment.  She  also 
executed  a  bond  to  the  plaintiff  as  security  for  a  per- 
son who  afterwards  became  bankrupt.  A  bill  was  filed 
against  her  executors  and  those  of  her  husband,  pray- 
ing that  her  separate  estate  should  be  made  liable  to 
the  payment  of  the  principal  and  interest  due  by  the 
bond  to  the  plaintiff.  After  much  argument,  the  case 
is  thus  stated :  The  principal  question  in  this  case  was, 
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whether  the  bond  of  the  feme  covert,  during  her 
coverture,  could  be  considered  a  valid  charge  on 
the  separate  estate  ?  and  his  honor  (Sir  WILLIAM 
GRANT)  held  that  it  was  a  valid  charge,  although  she 
had  a  power  of  appointing  only  by  will  (Clancy,  103), 

The  case  of  Bulpin  v.  Clarke  (17  Ves.,  365),  was 
still  later,  and  was  to  the  same  effect.  There  the  prop- 
erty was  conveyed  to  trustees,  to  receive  the  rents  and 
profits,  and  pay  the  same  to  such  persons  and  to  such 
uses  as  Margaret  Clark  should  during  her  life  appoint. 
The  bill  was  filed  against  Clark  and  wife  and  trustees, 
stating  that  she  had  borrowed  two  hundred  and  fifty 
pounds  upon  her  promissory  note,  which  she  promised 
to  repay  out  of  her  separate  estate.  It  was  argued  that 
the  note  was  not  an  execution  of  the  power,  as  it  had 
no  reference  to  her  separate  property,  and  that  a  court 
of  equity  had  no  right  to  apply  the  rents  and  profits  of, 
the  separate  estate  of  a  feme  covert  to  the  discharge  of  a 
debt.  The  decree  directed  the  payment  of  principal  and 
interest  out  of  the  separate  estate.  See  also  Power  v. 
Bailey  (I  Ball  &  B.,  49),  and  Clark  v.  Miller  (2  Atlc., 
379);  Gregory  v.  Lockyer  (6  Mad.,  90),  and  the  sum- 
ming up  of  Mr.  CLAKCY,  at  page  346  of  his  work.  He 
says :  ' '  The  present  state  of  our  law  on  this  point  of  our 
subject  seems  to  be  this,  that,  if  a  married  woman,  hav- 
ing separate  property,  execute  a  bond  or  note,  or  any 
other  instrument,  by  which  she  pledges  herself  for  the 
payment  of  money,  that  property  will  be  bound  by  her 
engagement,  though  the  instrument  which  she  has 
signed  does  not  purport  to  be  a  lien  upon  that  estate. 
But,  on  the  other  hand,  that  if  the  demand  against  her 
arise  merely  from  an  implied  undertaking,  then  it  can 
not  be  executed  out  of  such  separate  estate." 

In  Murray  v.  Beebe  (4  Sim.,  82),  it  was  held  that, 
where  a  married  woman,  having  separate  property, 
living  apart  from  her  husband,  employed  the  plaintiffs 
as  her  solicitors,  and  promised  them,  by  letter,  that 
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she  would  pay  their  bills,  but  did  not  refer  to  her  sepa- 
rate property,  her  separate  property  was  liable  to  pay 
the  bills.  The  bill  filed  to  enforce  payment  was  de- 
murred to,  on  the  ground  that  the  general  engagement 
of  a  married  woman  does  not  affect  her  separate  prop- 
erty, and  that  the  letters  contained  no  reference  to  her 
separate  property.  The  demurrer  was  overruled. 

In  Owens  V.  Dickinson  (1  Craig  &  P.,  48),  the  same 
rule  is  laid  down,  and  it  is  held  by  Lord  BROUGHAM 
that  the  doctrine  is  applicable  to  all  debts,  whether 
written  or  verbal.  The  very  recent  case  of  Mrs. 
Matthewmans  (Eng.  Law  Rep.,  3  Eq.  Cas.,  781),  and 
of  Butler  V.  Crumpton  (7  Id.,  16),  reiterate  the  same 
doctrine.  They  were  cases  under  the  contribution  acts, 
where  the  separate  estate  of  the  married  woman  was 
charged  as  a  contributory,  upon  the  ground  that,  in 
giving  the  order  for  the  purchase  of  the  stock,  she  had 
intended  to  charge  her  separate  estate,  and  had  done 
so.  In  neither  case  was  there  any  description  of  the 
property  intended  to  be  charged. 

In  Shattock  v.  Shattock  (2  Id.,  182,  189),  Lord 
ROMILLY  lays  down  in  substance  the  same  doctrine, 
but  insists  upon  the  long  contested  proposition  that  the 
power  of  charging  the  estate  arises  from  the  power  of 
appointment  or  disposition,  and  not  from  the  power  to 
contract. 

In  McHenry  v.  Davies  (10  Id.,  88,  Equity  Series, 
August,  1870),  Lord  ROMILLY  held  that  where  a  mar- 
ried woman  living  abroad,  alone,  under  circumstances 
which  led  to  the  belief  that  she  was  a  feme  sole,  in- 
dorsed a  bill  of  exchange  and  drew  a  check  on  her 
London  bankers,  for  the  purpose  of  enabling  T.,  who 
acted  as  her  agent,  to  raise  money,  the  bill  and  check 
being  cashed  by  a  banker  in  Paris,  and  dishonored, 
that  the  separate  estate  of  the  married  woman  was 
liable  to  make  good  the  amount,  and  that  the  equities 
between  herself  and  T.  could  not  be  inquired  into. 
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Among  all  these  cases  there  is  not  one  that  holds 
that,  where  a  married  woman  having  separate  property 
incurs  a  liability,  for  which  she  declares  at  the  time  of 
incurring  it,  and  in  the  instrument  by  which  it  is  in- 
curred, that  her  separate  estate  shall  be  held,  the  sepa- 
rate property  does  not  become  charged  ;  at  least,  I  may 
say,  after  diligent  examination,  that  I  have  met  with 
no  such  case,  either  in  the  English  courts  or  those  of  the 
last  resort  in  this  State.  There  are,  however,  several 
in  which  the  precise  objection  has  been  made  and 
overruled. 

There  is  no  more  propriety  in  the  principle  sought 
to  be  sustained,  than  there  would  be  in  holding  that  the 
promissory  note  of  a  male  adult  must  describe  the 
property  to  be  seized  on  execution  issued  on  a  judgment 
recovered  upon  the  note.  In  each  case  the  note  or 
bond  creates  a  binding  obligation.  The  law  holds  all 
of  the  property  of  the  maker  or  obligor  responsible  for 
its  satisfaction.  The  judgment,  when  recovered,  cre- 
ates the  lien.  When  the  proceeding  was  strictly  one  in 
equity,  it  may  have  been  necessary  that  the  judgment 
should  specify  the  property  against  which  the  process 
should  issue.  Under  our  statutes,  the  suit,  the  judg- 
ment, and  the  execution,  are  in  the  ordinary  manner  of 
suits  at  law. 

While,  as  has  been  seen,  there  has  been  some  con- 
test on  the  proposition  whether  a  general  engagement 
would  subject  the  separate  property  of  a  married 
woman  to  the  payment  of  her  debts,  the  principal  con- 
troversy has  been  as  to  the  ground  upon  which  their 
liability  should  be  placed.  On  this  point  there  will 
probably  continue  to  be  a  difference  of  opinion.  One 
statute  (Laws  of  1860,  p.  197),  gives  to  the  married 
woman  formal  authority  to  "enter  into  any  contract  in 
reference  to  the  same."  It  may  also  well  be  rested 
upon  the  principle  of  Jus  disponendi.  The  law  gives 
the  married  woman  the  practical  ownership  of  the 
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property.  She  has  the  power  of  dealing  with  it  at 
pleasure.  She,  therefore,  has  the  power  to  bind  it  for 
the  payment  of  her  debts. 

Under  our  decisions  the  liability  arises,  ipso  facto, 
where  the  debt  is  for  the  benefit  of  her  estate.  Where 
she  incurs  liability  for  another,  there  is  required  then 
the  further  condition  that  the  intent  to  make  the  charge 
must  be  declared  in  the  contract  creating  the  indebted- 
ness (Yale  v.  Dederer,  supra).  The  English  .authorities 
do  not  require  the  existence  of  this  condition.  Her 
bond,  in  the  ordinary  form  of  a  surety  for  another,  will 
create  a  charge  upon  the  estate  (authorities  supra). 

I  do  not  see  that  the  question  whether  the  estate  is 
legal  or  equitable,  or  whether  it  was  secured  before  or 
after  1848,  has  anything  to  do  with  the  case.  Under 
the  English  system,  trustees  were  "not  indispensable. 
The  property  might  be  conveyed  to  the  wife  directly, 
and  for  her  separate  use  (2  Roper  on  H.  &  W.,  229). 
This  would  give  her  a  legal  estate.  Under  our  laws, 
the  married  woman  may  take,  "by  inheritance,  gift, 
grant,  devise  or  bequest,"  words  implying  legal  es- 
tates ;  and  when  she  has  thus  taken,  she  holds  "  to  her 
sole  and  separate  use,  in  the  same  manner  and  with  the 
like  effect  as  if  she  were  unmarried."  The  equitable 
estate  of  a  feme  sole,  under  the  old  system,  if  that  was 
its  necessary  form,  defined  the  rights  of  a  married 
woman  now  having  control  of  a  legal  estate.  Nor  do  I 
perceive  how  the  time  when  she  receives  the  estate  can 
be  important,  except  so  far  as  there  may  be  a  claim  by 
the  husband  or  by  his  creditors,  where  the  marital 
rights  had  attached  prior  to  1848. 

Upon  the  whole  case,  the  order  of  the  general  term 
should  be  reversed,  and  the  judgment  of  the  special 
term  affirmed,  with  costs. 

EAEL,  Commissioner. — The  defendant,  a  married 
woman,  is  sued  upon  her  contracts  of  indorsement 
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upon  the  back  of  several  promissory  notes,  and  the 
most  important  question  to  be  determined  by  us  is 
whether  she  has  entered  into  such  contract  in  such  way 
as  to  bind  her  separate  estate. 

The  acts  of  1848,  1849,  1860,  and  1862,  in  reference 
to  the  rights  and  liabilities  of  married  women,  authorize 
a  feme  covert  to  enter  into  contracts  in  reference  to  her 
separate  business,  and  her  separate  real  estate,  in  the 
same  manner  and  to  the  same  extent  as  a  feme  sole. 

I  am  inclined  to  believe  that  this  contract  does  not 
come  within  the  provisions  of  any  one  of  those  acts.  It 
is  not  a  contract  in  her  separate  business,  and,  within 
the  meaning  of  those  acts,  does  not  relate  to  her  sepa- 
rate real  estate.  It  is  to  be  governed,  therefore,  by  the 
rules  of  law  in  force  in  this  State  prior  to  the  enact- 
ment of  those  acts,  and  a  particular  examination  of 
those  acts  will  not  be  necessary  in  the  disposition  of 
this  case. 

Under  these  acts,  a  married  woman  has  an  absolute 
legal  estate  in  her  lands  and  other  property,  and  it 
cannot  well  be  claimed  that  she  has  less  power  to 
charge  such  estate  in  equity  with  her  debts  and  obliga- 
tions than  she  had  to  charge  her  equitable  estate  under 
the  rules  of  law  previously  existing  (Code,  §  264  ;  Col- 
vin  v.  Currier,  22  Barb.,  372).  In  Yale  v.  Dederer  (18 
N.  T.,  272),  Judge  COMSTOCK  says:  "A  married  wo- 
man may,  as  incidental  to  the  perfect  right  of  property 
and  power  of  disposition  which  she  takes  under  this 
statute,  charge  her  estate  for  the  purposes,  and  to  the 
extent,  which  the  rule  in  equity  has  heretofore  sanc- 
tioned in  reference  to  separate  estates  ;"  and  in  the  same 
case  (22  N.  T.,  451),  Judge  SELDEN  says  that  it  was 
settled  in  that  case,  when  first  before  that  court,  "  that 
the  power  conferred  upon  married  women  by  these 
statutes  to  hold  to  their  separate  use,  and  to  convey 
and  devise  all  their  real  and  personal  estate  as  if  un- 
married, carried  with  it  the  power  to  charge  such  es- 
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tate,  substantially  in  the  manner  and  to  the  extent  pre- 
viously authorized  by  the  rules  of  equity  in  respect  to 
separate  estates." 

By  the  common  law,  the  contracts  of  married  wo- 
men are  always  void,  and  cannot  be  enforced  against 
them.  But,  in  equity,  a  married  woman  having  a 
separate  estate  has,  for  more  than  a  century  in  Eng- 
land, been  treated,  as  to  such  estate,  as  a  feme  sole, 
and  capable  of  charging  such  estate  in  equity  with  all 
her  debts  and  obligations.  In  order  to  effect  the 
charge,  all  that  was  necessary  was,  that,  in  contracting 
the  debt  or  obligation,  she  should  intend  to  charge  her 
separate  estate.  This  intention  might  be  contained  in 
the  contract,  or  might  be  implied  or  inferred  from  cir- 
cumstances. It  was  early  held  that,  whenever  a  mar- 
ried woman  gave  a  bond,  note,  or  any  other  written 
contract  for  the  payment  of  money,  without  any  men- 
tion whatever  of  her  separate  estate,  she  must  be  in- 
tended to  have  designed  a  charge  upon  that  estate  ;  for, 
otherwise,  her  acts  in  executing  the  instrument  would 
be  nugatory,  and  the  instrument  thus  made  would 
have  no  validity  or  operation.  And  this  same  rule  was 
finally  extended  to  her  parol  contracts.  So  that,  in 
England,  it  has  been  settled  for  a  long  time,  that  the 
separate  estate  of  a  married  woman  is  charged  with  all 
her  debts  and  obligations,  without  any  express  inten- 
tion so  to  charge  it.  The  intention  is  always  implied, 
unless  the  contrary  is  proved  (Hulme  V.  Tenant,  1  J3ro. 
G.  G.,  16  ;  Murray  «.  Barlee,  3  My.  &  K.,  223  ;  1  White 
&  T.  Lead.  Gas.  in  Eq.,  324). 

The  rule  as  thus  settled  in  England,  was  at  an  early 
day  substantialy  adopted  in  this  State  (Jaques  «. 
Methodist  Episcopal  Church,  17  Johns.,  548 ;  North 
American  Coal  Co.  «.  Dyett,  7  Paige,  9  ;  S.  C.,  20 
Wend.,  670  ;  Knowles  v.  McCamly,  10  Paige,  342  ; 
Vanderheyden  v.  Mallory,  I  N.  Y.  [1  Gomst.'],  453). 
Finally,  in  the  case  of  Yale  v.  Dederer,  a  single  quali- 
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fication,  for  the  first  time  in  this  State,  was  added  to 
this  rule.  It  was  held  that,  unless  the  consideration 
of  the  contract  was  one  going  to  the  direct  benefit  of 
the  estate,  the  intention  to  charge  the  separate  estate 
must  be  stated  in,  and  be  part  of,  the  contract.  With 
this  single  qualification,  the  English  rule  in  equity  I 
believe  to  be  the  law  of  this  State. 

The  position  of  a  feme  covert,  then,  in  this  State,  in 
reference  to  her  contracts,  is  as  follows  :  "  She  is 
bound,  like  a  feme  sole,  by  all  her  contracts  made  in 
her  separate  business,  or  relating  to  her  separate  estate 
within  the  meaning  of  the  acts  of  1848,  1849,  1860,  and 
1862,  and  such  contracts  can  be  enforced  in  law  or 
equity,  as  the  case  may  be,  just  as  if  she  were  a  feme 
sole.  A 11  her  other  contracts  are  void  at  law,  and  do 
not  bind  her  personally,  but  may  be  enforced  in  equity 
against  her  separate  estate,  provided  the  intention  to 
charge  that  estate  be  stated  in  the  contract. 

It  would  seem,  from  this  summary  view  of  the  law 
touching  the  question  under  consideration,  that  the 
contracts  of  indorsement  now  before  us  were  plainly 
such  as  to  bind  the  separate  estate  of  the  defendant. 
To  this  conclusion,  however,  two  objections  are  made, 
which  must  be  considered. 

It  is  said  that  the  defendant  is  a  mere  surety,  and 
her  contract  is  void  at  law,  it  will  not  be  enforced 
against  her  in  equity.  It  is  undoubtedly  the  general 
rule,  that  contracts  of  sureties,  which  are  void  or  dis- 
charged at  law,  will  not  be  enforced  in  equity  (Ludlow 
v.  Simond,  2  Caines  Cas.,  1).  But  this  rule  is  applied 
only  in  cases  where  a  surety  has  undertaken  to  bind 
himself  at  law  merely,  and  his  contract  was  either  void 
at  law  originally,  or  became  inoperative  by  something 
subsequently  occuring. 

In  such  a  case,  where  there  was  no  consideration 
moving  to  the  surety,  equity  will  not  enforce  his  con- 
tract against  his  property.  The  contract  being  void  at 
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law,  and  not  binding  the  person  of  the  surety,  there  is 
no  ground  upon  which  equity  can  execute  it  against 
the  estate.     This  rule,  however,  cannot  be  applicable 
to  the  case  of -a  married  woman,  who,  as  surety,  under- 
takes expressly  not  to  bind  herself  at  law,  but  to  bind 
and  charge  her  separate  estate  in  equity,  the  other 
party  to  the  contract  not  relying  upon  it  as  valid  at 
law,  or  binding  her  person,  but  simply  as  binding  her 
estate  in  equity.     The  only  case  which  I  have  been 
able  to  find  holding  that  a  married  woman  cannot,  as 
surety,  charge  her  separate  estate  in  equity  by  a  con- 
tract void  at  law,  is  Kelso  v.  Tabor  (52  Barb.,  125). 
That  case  is  unsatisfactory  in  its  reasoning,  and  is  in 
conflict  with   numerous   authorities   upon    the    same 
point  (Hulme  v.  Tenant,  supra  ;  Heatley  v.  Thomas,  15 
Ves.,  596  ;  Stanford  v.  Marshall,  2  Afk.,  68  ;  Pybus  v. 
Smith,  3  Bro.  CJi.,  840 ;  Vanderheyden  #.  Mallory,  1 
N.  Y.    [1  Comst.\   462;  Jarman  v.  Wilkerson,  7  B. 
Monr.,  293 ;  2  Story  Eq.,  §§  1400,  1401 ;  Reeve  Dom. 
Mel.,  168 ;  Willard  Eq.,  649,  651 ;  Cord,  §  255).     STORY 
says:  "If  she  gives  a  promissory  note  or  an  accept- 
ance, or  a  bond  to  pay  her  own  debt,  or  if  she  joins  in 
a  bond  with  her  husband  to  pay  his  debts,  the  de- 
cisions have  gone  the  length  of  charging  it  on  her  sepa- 
rate estate." 

REEVE  says  that  it  was  well  settled  "that  if  she 
joins  in  a  bond  with  her  husband,  her  separate  prop- 
erty is  liable  to  pay  such  bond."  And  WILLAED  says : 
"  A  wife  may,  as  respects  her  separate  estate,  become 
surety  for  her  husband." 

It  is  quite  clear  that  the  court  of  appeals,  in  the  case 
of  Yale  fl.  Dederer,  were  of  the  opinion  that  a  married 
woman  could  charge  her  separate  estate  as  surety  for 
her  husband,  provided  the  intention  to  do  so  was  ex- 
pressed in  the  contract ;  otherwise,  that  case  could 
have  been  disposed  of  adversely  to  the  plaintiff  with 
but  little  discussion.  Judge  SELDEN,  in  his  opinion  f22 
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W.  Y.,  458),  says:  "As  was  shown  by  Judge  COM- 
STOCK  when  the  case  was  here  before,  mere  equity,  not 
resting  upon  any  positive  contract^  will  never  seize 
upon  the  separate  estate  of  the  wife  and  appropriate  it 
to  the  payment  of  a  debt  of  the  husband  for  which  she 
is  a  mere  surety ;  and  it  follows  from  what  has  been 
previously  said  that  the  estate  of  the  defendant  cannot 
be  held  liable  upon  this  note,  upon  the  ground  that  she 
intended  to  make  it  a  charge ;  because  to  make  such 
an  intent  of  any  importance,  it  must  be  either  ex- 
pressed or  implied  in  the  terms  of  the  contract." 

It  is  also  objected  that  the  contracts  in  question  are 
not  sufficient  in  form  to  charge  the  separate  estate  of 
the  defendant, — that  is,  that  a  feme  covert  cannot 
charge  her  separate  estate  by  simply  expressing  .her 
intention  to  do  .so  in  the  contract,  but  that  she  must 
create  the  charge  by  mortgage  or  pledge,  or  some  other 
contract  executed  according  to  the  forms  of  law,  par- 
ticularly describing  the  property  to  be  charged  ;  and  so 
the  supreme  court  seems  to  have  held  in  this  case. 
There  is  no  authority  to  sustain  such  an  objection. 
All  that  was  ever  required  in  England,  and,  so  far  as  I 
have  observed,  in  this  State,  was  that  there  should  be 
an  intention  to  charge  the  separate  estate — such  inten- 
tion, in  this  State,  to  be  contained  in  the  contract.  So 
far  from  requiring  the  charge  to  be  in  any  particular 
form  describing  particularly  any  property,  in  England 
it  is  not  required  that  the  contract  shall,  in  any  way, 
mention  or  refer  to  the  property  ;  and  under  the  case 
of  Yale  fl.  Dederer,  where  the  contract  is  for  the  benefit 
of  her  separate  estate,  it  is  not  necessary  to  refer  to  or 
mention  the  separate  estate  in  the  contract ;  and  it 
must  be  held  as  having  been  decided,  in  that  case,  that 
all  that  is  necessary  to  create  the  charge  shall  be  con- 
tained in  the  contract.  It  has  never  been  held  that  the 
charge  should  be  in  such  form  as  to  create  a  specific 
lien  on  the  property ;  for,  if  that  were  so,  the  liens 
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would  have  to  be  satisfied  in  the  order  of  their  crea- 
tion. An  intention  to  charge  is  regarded  as  in  the  na- 
ture of  an  appointment,  and  courts  of  equity,  in  the 
exercise  of  their  peculiar  jurisdiction  over  married 
women  and  their  separate  property,  give  effect  to  that 
intention  by  seizing  the  separate  property  to  satisfy  the 
charges,  not  in  the  order  of  their  creation,  but  part 
passu,  or  in  order  of  their  presentation  by  the  vigi- 
lance of  creditors. 

I,  therefore,  reach  the  conclusion,  that  the  defend- 
ant, by  her  contracts  of  indorsement,  charged  her  sep- 
arate estate  in  equity  ;  and,  in  reaching  this  conclusion, 
we  violate  no  public  policy.  The  law  now  regards  a 
married  woman  as  perfectly  capable  to  manage  and 
take  care  of  her  own  property — to  will,  sell,  give  away, 
mortgage,  or  pledge  the  same.  And  still  further,  it  re- 
gards her  as  capable  as  her  husband  to  carry  on  any 
business,  large  or  small,  on  her  own  account,  and  of 
binding  herself  by  all  her  contracts  in  that  business. 
While  this  is  so,  it  is  idle  to  say  that  the  policy  of  the 
law  requires  courts  to  hold  any  of'  her  contracts  void, 
simply  because  she  is  a  married  woman.  The  old  re- 
ligious idea  of  a  mystic  union  in  marriage,  by  which 
"they  twain  became  one  flesh,"  and  the  common  law 
notion  that  by  marriage  the  very  being  and  legal  exist- 
ence of  the  woman  was  suspended,  or  incorporated  and 
consolidated  into  that  of  the  husband,  have,  to  a  large 
extent,  become  old-fashioned  and  obsolete.  The  wife 
is  now  regarded  by  the  law  as  competent  to  vindicate 
her  own  wrongs,  and  the  recent  legislation  in  this  State 
would  seem  to  indicate  that,  as  to  her  separate  prop- 
erty and  business,  she  needed  no  greater  or  other  pro- 
tection than  does  her  husband.  Yet,  until  further  leg- 
islation, courts  are  bound,  by  precedents  and  authority, 
to  hold  that  her  power  to  make  valid  contracts  is  still 
somewhat  limited. 

The  equitable  charge  thus  created  by  the  defend- 
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ant  could  be  enforced  only  in  equity.  This  action, 
however,  seems  to  have  been  commenced  and  tried, 
and  was  decided,  as  an  action  at  law.  A  personal 
judgment  was  rendered  against  the  defendant,  with 
the  other  parties  to  the  note,  for  money  ;  and  in  this 
there  was  manifest  error.  She  is  the  only  person  who 
appealed  from  that  judgment,  and  the  only  question 
for  us  to  consider  is,  whether  the  judgment  was  author- 
ized as  against  her,  and,  if  not,  what  we  shall  do 
with  it. 

The  complaint  states,  not  as  particularly  as  would 
be  well,  yet  sufficiently,  all  the  facts  necessary  to 
charge  her  estate  in  equity.  After  alleging  the  making 
and  indorsement  of  the  notes,  &c.,  it  alleges  (and  this 
is  not  denied)  that  she  is  the  wife  of  Edward  Babcock, 
and  that,  "at  the  time  of  making  her  said  indorse- 
ments on  said  notes,  she  had,  and  still  has,  a  separate 
estate,  and  intended  to  charge  said  estate  by  her  said 
indorsements."  If  the  complaint  had  prayed  against 
her  the  proper  equitable  relief,  instead  of  legal  relief,  it 
could  not  well  be  denied  that  it  would  have  been  suf- 
ficient as  to  her.  But  the  prayer  for  relief  furnishes  no 
obstacle.  The  Code  (section  275)  provides  that  when 
an  answer  has  been  interposed  to  the  complaint,  the 
court  may  grant  "any  relief  consistent  with  the  case 
made  by  the  complaint,  and  embraced  within  the  is- 
sue." Hence,  the  complaint  was  sufficient  to  author- 
ize the  proper  equitable  relief,  and  was  fully  sustained 
by  the  admission,  and  the  proof.  The  plaintiff  proved 
the  indorsement  of  the  notes  in  the  manner  set  out  in 
the  complaint,  and  the  other  facts  necessary  to  charge 
the  defendant  as  indorser ;  and  also  proved  that,  at  the 
time  she  indorsed  the  notes,  she  owned,  and  still  owns,  as 
her  separate  estate,  a  house  and  lot  situated  in  the  city 
of  Troy,  worth  several  thousand  dollars.  I  do  not  see 
what  other  fact  it  was  necessary  for  the  plaintiffs  to 
prove  to  entitle  them  to  equitable  relief.  The  facts  al- 
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leged  were  sufficient,  and  the  facts  admitted  and  proved 
were  sufficient,  and  the  only  error  the  referee  commit- 
ted was  in  ordering  a  legal,  instead  of  an  equitable 
judgment  against  the  defendant.  For  this  error, 
among  others,  the  supreme  court  absolutely  reversed 
the  judgment,  and  granted  a  new  trial.  I  do  not  think 
this  result  should  follow.  It  was  the  design  of  the 
Code  to  abolish  the  distinction  between  legal  and  eq- 
uitable remedies. 

They  are  now  administered  in  the  same  courts  ;  and 
it  is  sacrificing  principle  to  form,  more  than  the  policy 
of  the  law  now  tolerates,  to  turn  a  party  out  of  the 
very  court  that  is  to  administer  equitable  relief,  because 
he  has  not  prayed  for  such  relief  in  his  complaint, 
while  the  facts  alleged  and  proved  show  him  entitled 
to  it  (Emory  v.  Pease,  20  N.  Y.,  62  ;  Barlow  v.  Scott,  24 
Id.,  45).  In  Emory  v.  Pease,  the  plaintiff  commenced 
a  legal  action  to  recover  a  balance  of  account  stated. 
On  the  trial,  the  complaint  was  dismissed,  the  court 
holding  that  the  action  should  have  been  one  in  equity 
for  an  accounting.  The  judgment  entered  upon  this 
decision  was  affirmed  at  general  term,  and  the  plaintiff 
appealed  to  the  court  of  appeals,  which  reversed  the 
judgment.  Judge  COMSTOCK,  writing  the  opinion  of 
the  court,  while  he  held  that  the  complaint  was  insuf- 
ficient for  an  action  at  law,  as  it  did  not  sufficiently 
show  an  account  stated,  and  that  the  supreme  court 
was  right  in  holding  that  the  action  could  not  be 
maintained  as  an  action  at  law,  held  that  the  court 
should  have  sustained  the  action,  as  one  in  equity,  for 
an  accounting.  He  said,  "But  if  an  account  of  net 
profits  has  not  been  taken  according  to  the  rule  fur- 
nished by  the  agreement,  it  seems  to  us,  upon  the  facts 
stated,  that  the  plaintiff  is  entitled  to  such  an  account, 
and  then  to  recover  whatever  sum,  if  anything,  shall 
appear  to  be  due  to  him.  This  is  probably  not  the 
view  in  which  the  suit  was  brought,  nor  is  it  in  accord- 
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ance  with  the  prayer  of  the  complaint.  But  .relief  is  to 
be  given  consistent  with  the  facts  stated,  although  it  be 
not  the  relief  specifically  demanded  (Code,  §  275) ;  and 
in  determining  whether  an  action  will  lie,  the  courts 
are  to  have  no  regard  to  the  old  distinction  between  le- 
gal and  equitable  remedies.  Those  distinctions  are  ex- 
pressly abolished.  A  suit  does  not,  as  formerly,  fail 
because  the  plaintiff  has  made  a  mistake  as  to  the 
form  of  the  remedy.  If  the  case  which  he  states  enti- 
tles him  to  any  remedy,  either  legal  or  equitable,  his 
complaint  is  not  to  be  dismissed  because  he  has  prayed 
for  a  judgment  to  which  he  is  not  entitled. " 

No  difficulty  is  caused  by  the  presence,  as  parties 
to  the  action,  of  the  other  parties  to  the  note,  who  do 
not  appeal.  No  objection  to  their  joinder  as  parties 
was  made  by  demurrer  or  answer.  While  they  are  not 
necessary  parties  in  an  equitable  action  against  Mrs. 
Babcock,  they  are  proper  parties,  PO  as  to  have  a  final 
adjustment  of  the  matter  set  up  in  the  answer  in  dim- 
inution of  plaintiffs'  claim. 

The  only  remaining  question  to  be  considered  is  the 
form  of  judgment  which  the  referee  should  have  or- 
dered against  the  defendant,  Mrs.  Babcock.  When 
the  estate  sought  to  be  reached  is  a  strictly  equitable 
one,  a  receiver  must  be  appointed  to  take  so  much  of 
the  estate  as  may  be  necessary  to  satisfy  the  charge.  A 
judgment  in  such  a  case,  authorizing  an  execution, 
would  not  be  appropriate.  But  when  the  estate 
charged  is  a  legal  estate,  as  all  estates  of  married 
women  are,  under  the  statute  above  referred  to,  the 
judgment  may  provide  for  enforcing  payment  of  the 
charge  by  execution  against  such  estate.  The  Code, 
section  274,  as  amended  in  1862,  provides  that,  "in  an 
action  brought  by  or  against  a  married  woman,  judg- 
ment may  be  given  against  her  as  well  for  costs  as  for 
damages,  or  both  for  such  costs  and  for  such  damages, 
in  the  same  manner  as  against  other  persons,  to  be 
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levied  and  collected  of  her  separate  estate  and  not  oth- 
erwise" ;  and  section  287  provides  that  "an  execution 
may  issue  against  a  married  woman,  and  it  shall  direct 
the  levy  and  collection  of  the  amount  of  the  judgment 
against  her  from  her  separate  property,  and  not  other- 
wise". 

The  provisions  of  the  Code  are  not  confined,  as  has 
been  sometimes  claimed,  to  legal  actions  only,  and 
there  is  no  reason  for  so  confining  them.  They  purport 
to  relate  to  all  actions  against  married  women,  and  are 
quite  appropriate,  since  married  women  hold  their  sep- 
arate property  by  a  strictly  legal  title,  like  other  per- 
sons. There  is  no  reason  why  resort  should  always  be 
had  to  the  cumbersome  process  of  a  receivership  to  en- 
force a  charge  against  their  legal  estate;  and,  since 
these  amendments  to  the  Code,  courts  of  equity  have 
the  option  to  enforce  the  charge  by  means  of  an  execu- 
tion, or  by  means  of  a  receivership,  as  will  best  pro- 
mote, in  any  case,  the  ends  of  justice. 

I  therefore  conclude  that  the  proper  judgment  to  be 
ordered  by  the  referee  was  one  adjudging  the  amount 
reported  due  a  charge  upon  Mrs.  Babcock' s  separate 
estate,  to  be  levied  and  collected  by  execution  out  of 
the  same,  and  not  otherwise  ;  and,  as  there  is  no  dis- 
pute about  the  facts,  the  court  should  order  the  proper 
final  judgment. 

The  order  of  the  general  term  should,  therefore,  be- 
reversed  ;  and  the  judgment  entered  upon  the  report  of 
the  referee  modified  as  above  indicated,  and  as  thus 
modified,  affirmed,  without  costs  to  either  party,  upon 
the  appeal  in  either  court. 

H.  GRAY,  Commissioner. — The  object  of  the  statute 
of  April  10,  1862  (Laws  of  1862,  pp.  244,  245)  was  to 
enable  married  women  holding  real  estate  as  their  sep- 
arate property,  under  the  authority  of  that  and  prior 
enactments,  to  manage  and  dispose  of  it  without  the 
N.  s.— ix.— 13 
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intervention  of  trustees,  or  hindrance  from  their  hus- 
bands, and  to  sue  and  be  sued  in  all  matters  having  re- 
lation to  their  separate  property.  It  did  not  remove 
from  them  any  of  their  common  law  disabilities  in  ref- 
erence to  any  contracts  not  made  for  their  own  benefit, 
or  pertaining  to  their  separate  estate.  The  indorse- 
ment in  question  was  not  for  either,  and  is  therefore 
left  to  be  disposed  of  by  the  rules  of  the  common  law, 
under  which  her  estate  could  not  be  charged  for  the 
payment  of  a  note  upon  which  she  was  a  mere  indorser 
(Yale  v.  Dederer,  18  N.  Y.<  265  ;  The  same  «.  The  same, 
22  1(2.,  450).  These  cases  were  severely  litigated.  In 
the  first,  it  was  held  by  a  divided  court  that  the  estate 
of  Mrs.  Dederer  could  not  be  charged  with  the  pay- 
ment of  a  note  signed  by  her  with  her  husband,  and  as 
his  surety.  In  the  second,  parol  evidence  was  admit- 
ted under  exception,  to  establish  her  intention  to 
charge  her  separate  estate  with  its  payment.  When 
the  case  was  a  second  time  up,  this  question  was  con- 
sidered, and  was,  in  reality,  the  only  one  in  it,  vary- 
ing the  case  from  what  it  was  when  first  considered 
and  decided. 

In  the  latter  case,  Justice  SELDEN,  in  delivering  the 
opinion  of  the  court,  held  that  an  error  was  committed 
in  admitting  parol  evidence  to  establish  her  intention 
to  charge  her  separate  estate,  and  we  are  warranted, 
as  I  think,  in  understanding,  from  the  report  of  the 
case,  that  a  majority  of  the  court  held  with  him  upon 
this  ground  alone,  and  that  they  would,  with  him, 
have  held  her  liable,  if  her  intention  had  in  that  case, 
as  Mrs.  Babcock' s  has  in  this,  been  manifested  in  the 
writing  subscribed  by  her. 

I  am,  therefore,  of  opinion  that  the  estate  of  Mrs. 
Babcock  was,  upon  a  just  view  of  the  case  last  cited, 
well  charged  with  the  payment  of  the  note  indorsed  by 
her,  and  that  the  judgment  of  the  special  term  should 
be  affirmed,  and  the  order  of  the  general  term  reversed, 
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but  that  judgment  should  be  so  modified  that  the  exe- 
cution should  direct  the  collection  of  it  out  of  her  sep- 
arate estate. 

All  the  commissioners  concurred  in  the  opinion  of 
HUNT,  Commissioner,  that  the  defendant's  separate 
estate  was  liable  for  the  payment  of  the  notes  in  ques- 
tion, under  the  indorsement. 

LOTT,  HUNT,  and  LEONARD,  Commissioners,  con- 
curred that  the  judgment,  as  entered  upon  the  report 
of  the  referee,  was  correct  in  form. 

Order  of  general  term  reversed,  and  judgment 
entered  upon  report  of  referee  affirmed,  with  costs, 


THE  CRUCIBLE  COMPANY  against  THE  STEEL 

WORKS. 

Supreme  Court,   First  Department,   First  District; 
General  Term,  November,  1870. 

APPEAL.  —  SUBSTANTIAL  RIGHT.  —  FRIVOLOUS 
PLEADING. 

It  seems,  that  in  an  action  by  a  corporation  on  a  contract  in  writing 
with  it  by  its  corporate  name,  or  for  goods  sold,  an  answer  denying 
knowledge  or  information  sufficient  to  form  a  belief  whether  plain- 
tiffs are  a  corporation,  is  frivolous.  So,  also,  is  an  answer  alleging 
that  such  note  was  given  in  consideration  of  a  sale  of  merchandise, 
which  was  of  a  bad  quality  and  without  value,  and  not  what  plain- 
tiffs represented,  and  counter-claiming  damages  by  reason  thereof. 
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So  is  an  answer  alleging  the  same  failure  of  consideration  in  refer- 
ence to  the  goods  sold.  So  is  an  answer  alleging  that,  in  considera- 
tion of  the  worthlessness  of  the  goods,  plaintiffs  promised  and 
agreed  to  renew  the  note  sued  on,  for  sixty  days,  but  had  failed  to 
do  so,  and  the  sixty  days  had  not  expired. 

An  appeal  does  not  lie  to  the  court  at  general  term  from  an  order  de- 
nying a  motion  to  strike  out  a  pleading  as  frivolous.  The  applica- 
tion to  strike  out  does  not  involve  a  substantial  right  of  the  appli- 
cant ;  although,  if  such  a  motion  were  granted  erroneously,  the  ad- 
verse party  might  appeal,  because,  by  the  erroneous  striking  out  of 
his  pleading,  he  would  lose  a  substantial  right. 

A  pleading  should  not  be  struck  out  as  frivolous  on  motion,  unless  it 
appears  to  the  court  to  be  such,  on  inspection,  without  argument. 
If  argument  be  necessary,  the  party  aggrieved  should  be  left  to  a  de- 


Appeal  from  an  order. 

This  action  was  brought  by  the  Joseph  Dixon  Cru- 
cible Company  against  the  New  York  City  Steel 
Works.  The  complaint  alleged  the  plaintiffs'  incorpo- 
ration ;  and,  for  a  first  cause  of  action,  a  promissory 
note  made  by  defendants  to  the  order  of  the  plaintiffs  ; 
and,  for  a  second  cause  of  action,  goods  sold  and  de- 
livered. 

The  answer  was  as  follows  : 

"  The  defendants,  answering  the  complaint  herein, 
allege : 

"First.  It  has  no  knowledge  or  information  suf- 
ficient to  form  a  belief  whether  the  plaintiffs  are  a  cor- 
poration, as  is  alleged  therein. 

'"'•Second.  For  answer  to  the  first  cause  of  action,  it 
alleges  that  the  said  note  therein  named  was  given  in 
consideration  of  a  sale  of  certain  crucibles  by  plaintiffs 
to  defendants  ;  that  said  crucibles  were  of  bad  quality 
and  without  value  to  defendants,  and  were  not  what 
the  plaintiffs  represented  them  to  be ;  and  that  by 
reason  thereof  the  defendants  suffered  damage  in  the 
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sum  of  one  thousand  dollars  and  upwards,  which  sum 
these  defendants  will  counter-claim  against  any  cause 
of  action  set  out  in  the  complaint. 

"  Third.  For  answer  to  the  second  cause  of  action, 
the  defendant  alleges  that  the  goods  therein  named 
were  without  value,  and  were  not  what  the  plaintiffs 
represented  them  to  be,  and  that  thereby  the  defend- 
ants were  damaged  to  the  sum  of  one  thousand  dollars, 
or  thereabouts. 

"Fourth.  For  a  fourth  and  further  answer  to  the 
first  cause  of  action,  the  defendants,  referring  to  the 
second  defense,  and  incorporating  the  same  herewith, 
allege  that,  in  consideration  of  the  premises,  the  plain- 
tiffs promised  and  agreed  to  renew  said  note  for  sixty 
days,  and  that  said  plaintiffs  have  failed  so  to  do,  and 
that  said  sixty  days  have  not  yet  expired. 

"Wherefore,"  &c. 

The  plaintiffs  moved  for  judgment  on  account  of  the 
frivolousness  of  the  answer ;  and  the  motion  having 
been  denied  at  special  term,  the  plaintiffs  appealed. 

William  F.  Shepard,  for  the  appellants  ; — Insisted 
that  the  answer  was  clearly  frivolous  ;  and  cited  Con- 
necticut Bank  v.  Smith  (9  Abb.  Pr.,  168,  174). 

Goodrich  &  Wheeler,  for  the  respondents. 

BY  THE  COURT. — INGRAHAM,  P.  J. — The  appeal  in 
this  case  is  from  an  order  refusing  to  strike  out  an  an- 
swer as  frivolous. 

The  answer  is  clearly  bad,  and  if  the  motion  had 
been  granted,  it  would  have  been  difficult  to  find  any 
good  reason  for  reversing  the  order.  But  we  do  not 
think  an  order  which  denies  a  motion  to  strike  out  a 
pleading  as  frivolous,  can  be  reviewed  on  appeal. 

It  is  not  a  substantial  right  to  have  it  stricken  out ; 
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on  the  contrary,  it  is  a  matter  of  discretion  with  the 
judge  whether  it  should  be  so  stricken  out  or  not. 

The  practice  has  been  permitted  to  allow  counsel  to 
argue  in  favor  of,  or  against,  such  a  motion,  when  the 
rule  should  be  the  other  way.  Under  the  old  system, 
on  an  application  of  this  character,  no  argument  was 
ever  allowed.  The  court,  on  inspection,  would  decide 
whether  or  not  a  pleading  was  frivolous  ;  and  if  any 
doubt  existed,  the  motion  would  be  denied.  So,  under 
our  present  system,  if  the  pleading  is  not  so  bad  as  to 
show  on  its  face  that  it  is  frivolous,  no  argument 
should  be  allowed,  and  the  party  should  be  left  to  a  de- 
murrer. 

If  the  judge  improperly  held  a  pleading  to  be 
frivolous,  it  is  appealable,  because  the  party  putting  in 
the  pleading  loses  a  right  to  such  pleading  ;  but  the  re- 
verse is  not  true  ;  no  right  is  lost,  and  the  party  ob- 
jecting to  its  sufficiency  may  have  it  set  aside  on  de- 
murrer. 

If  a  party  making  such  a  motion  cannot  satisfy  a 
judge  that  the  pleading  is  frivolous,  even  after  an  ar- 
gument, he  will  not  be  allowed  to  have  a  second  argu- 
ment to  make  out  a  pleading  frivolous,  when,  accord- 
ing to  both  the  old  and  present  system,  a  pleading,  to 
be  frivolous,  must  show  its  defects  on  the  first  inspec- 
tion (see  Fillette  V.  Hermann,  8  Abb.  Pr.  N.  £,  193, 
note). 

Order  affirmed,  without  costs. 
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HARRIS  against  CURET. 

New  York  Superior  Court,  General  Term  ;  March,  1870. 
COUNTER-CLAIM. — BAILMENT. 

In  an  action  to  recover  from  a  boarding-house  keeper  or  hotel  keeper, 
for  the  loss  of  goods,  upon  his  liability  as  bailee  of  the  guest's  prop- 
erty, the  defendant  may  set  up,  as  a  counter-claim,  the  plaintiff's 
indebtedness  to  him  for  board,  &c.,  incurred  by  the  plaintiff  as  such 
guest. 

Appeal  from  an  order  overruling  demurrer. 

This  action  was  brought  by  Thomas  Harris  against 
Francois  Curet.  The  complaint  alleged  that  defendant 
was  a  licensed  innkeeper,  and,  on  a  day  named,  re- 
ceived plaintiff  as  a  traveler,  he  having  with  him  a  gold 
watch  and  money,  which,  by  the  negligence  and  care- 
lessness of  the  defendant  and  his  servants,  were  taken 
from  the  room  occupied  by  him  at  the  inn  by  some  per- 
son unknown,  and  thereby  the  same  became  wholly 
lost  to  plaintiff,  to  his  damage,  &c.  That  payment  of 
said  sum  had  been  demanded  from  defendant,  and  re- 
fused. Wherefore  he  demanded  judgment  for  the  amount. 

The  amended  answer  of  the  defendant  denied  every 
allegation  not  expressly  admitted,  and  then  stated  that  at 
the  time  alleged  by  the  plaintiff  as  that  of  his  being  re- 
ceived by  defendant,  they  made  an  agreement  by 
which  defendant  was  to  furnish  plaintiff  with  board 
and  lodging  in  defendant's  boarding-house,  for  thirty 
dollars  a  week,  in  pursuance  of  which  he  was  received 
and  boarded  upwards  of  seven  months.  That  during 
that  period  defendant  furnished  plaintiff,  at  his  re- 
quest, necessaries,  wines,  &c.,  which,  together  with  the 
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board  and  lodging  at  the  rate  agreed,  were  reasonably 
worth  two  thousand  three  hundred  and  ninety-one 
dollars  and  ninety  cents,  which  remained  unpaid. 
That  these  were  furnished  in  the  same  house  in  which 
the  loss  was  alleged  to  have  occurred,  and  during  a 
period  including  the  time  of  the  alleged  loss,  and  that 
defendant's  claim  arose  out  of  the  same  contract  or 
transaction  set  forth  in  the  complaint ;  and  the  de- 
fendant demanded  judgment  for  his  counter-claim. 

The  plaintiff  demurred  to  this  answer,  and  the  de- 
murrer was  heard  at  special  term  before  Mr.  Justice 
JONES,  and  overruled,  the  following  opinion  being 
rendered : 

JONES,  J. — This  action  is  not  one  of  tort  brought  for 
the  conversion  of  goods,  but  it  is  brought  for  a  cause 
of  action  arising  out  of  a  contract  of  bailment  between 
the  parties,  and  is  to  recover  damages  for  the  breach 
of  that  contract  by  the  defendant. 

The  defendant  seeks  to  counter-claim  a  cause  of  ac- 
tion arising  to  him  out  of  the  self  same  contract. 

This  comes  directly  within  section  150  of  the  Code. 

Demurrer  to  the  answer  overruled  with  costs,  with 
liberty  to  the  plaintiff  to  withdraw  the  demurrer,  and 
reply  in  ten  days  on  payment  of  said  costs  ;  if  he  does 
not  so  withdraw,  then  judgment  for  defendant  on  the 
demurrer,  with  costs. 

From  the  order  entered,  the  plaintiff  appealed  to 
the  court  at  general  term. 

R.  S.  Guernsey,  for  the  plaintiff,  appellant. — I.  The 
court  erred  in  claiming  that  there  was  a  contract  of 
bailment  existing  between  plaintiff  and  defendant,  and 
that  the  defendant's  counter-claim  arose  out  of  that 
contract.  How  could  the  defendant's  separate  claim 
for  wine  and  cigars  arise  out  of  the  same  contract  as 
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stated  in  the  complaint  or  answer?  The  relation  of 
innkeeper  and  guest  alleged  in  the  complaint  was  pos- 
itively denied  in  the  answer  and  counter-claim,  and  the 
relation  of  boarding-house  keeper  claimed  by  defend- 
ant under  a  specific  contract  for  board  separate  from 
the  wine  bill  (and  these  allegations  must  be  taken  as 
true  on  this  demurrer),  therefore,  according  to  the  an- 
swer, a  bailment  existed  between  the  parties.  As  to 
the  liability  of  innkeeper  and  bailee,  see  33  N.  T.,  571, 
577;  36  Barb.,  452-470. 

II.  The  court  claims  that  this  action  is  not  one  in 
tort,  hence  any  counter-claim  on  contract  is  admissible. 
A  claim  for  damages  for  the  alleged  negligence  or  fraud 
of  a  defendant  is  an  action  in  tort,  although  arising  out 
of  contract  (Keeler  v.  Clark,  IS  Abb.  Pr.,  155  ;  Bidder 
v.  Whitlock,  12  flow.  Pr.,  208  ;  McDufiie  v.  Beddoe,  7 
Hill,  578).  So  is  an  action  against  an  innkeeper  for 
loss  (People  v.  Willett,  6  Abb.  Pr.,  37).  Negligence  is 
a  misfeasance  or  malfeasance,  and  is  an  action  for  tort 
(Keeler  «.  Clark,  18  Abb.  Pr.,  155;  Atlantic  Ins. 
Co.  v.  McLoon,  48  Barb.,  27).  No  counterclaim  is  al- 
lowed in  actions  for  tort  (Code,  §  150  ;  Fellerinan  «.  Do- 
lun,  7  Abb.  Pr.,  395  ;  Gottler  v.  Babcock,  7  Id.,  392  ; 
Pattison  v.  Richards,  22  Barb.,  146  ;  Donohue  v.  Henry, 
4  E.  D.  Smith,  162 ;  Schnaderbeck  v.  Worth,  8  Abb. 
Pr.,  37  ;  Askins  v.  Hearns,  3  Id.,  187). 

III.  Before  the  Code  (§150)  of  1852,  no  counter- 
claim  could  be  allowed  in  an  action  (Pattison  «.  Rich- 
ards, 22  Barb.,  146).  As  to  the  right  of  recoupment 
and  set-off  before  the  Code,  see  Batterman  v.  Pierce,  3 
Hill,  174.  A  counter-claim  must  now,  in  certain  cases, 
arise  out  of  the  contract  or  transaction  set  forth  in  the 
complaint,  or  be  connected  with  the  subject  of  the  ac- 
tion (Code,  §  150).  The  answer  must  contain  facts  to 
show  that  it  arises  out  of  the  same  transaction  ;  an  al- 
legation of  that  as  a  fact  is  not  sufficient  (Brown  v. 
Buckingham,  11  Abb.  Pr.,  387 ;  S.  C.  21  How.  Pr., 
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190;  Fellerman  0.  Dolan,  1  Abb.  Pr.,  395).  A  coun- 
ter-claim that  arises  out  of  the  same  transaction  must 
operate  to  defeat,  in  whole  or  in  part,  plaintiff's  rigJit 
to  recover  (Mattoon  v.  Baker,  24  How.  Pr.,  332).  "An 
answer  that  does  not  meet  this  requirement  is  insuffi- 
cient whether  regarded  as  a  defense  or  counter-claim ' ' 
(/&.).  A  boarding-house  keeper,  like  any  other  per- 
son, is  liable  for  negligence  as  bailee.  This  counter- 
claim is  not  connected  with  the  subject  of  the  action 
(malfeasance) ;  and  it  does  not  arise  out  of  the  transac- 
tion (bailment)  set  forth  in  the  answer.  The  larger 
portion  of  the  counter-claim  is  for  wine  and  cigars,  and 
the  balance  for  board. 

IV.  The  allowance  of  a  counter-claim  for  board  or 
other  indebtedness,  in  an  action  brought  for  the  loss  or 
taking  of  the  goods  of  a  guest,  or  boarder,  or  other  per- 
son, would  be  virtually  sustaining  and  justifying  a  de- 
fendant in  taking  possession  of  any  property  in  any 
manner,  for  any  indebtedness  claimed  to  be  due  from 
plaintiff  to  him.     Because  a  guest  or  boarder  owes  a 
bill,  does  the  law  allow  his  goods  to  be  preyed  upon 
and  taken  off  by  a  landlord  or  boarding-house  keeper 
and    their  servants,   to  satisfy  any  indebtedness  for 
board,  or  wine  and  cigars?    If  this  be  law,  a  boarder's 
room  might  be  entered  by  a  key  when  he  is  in  bed  and 
asleep  (as  in  this  case),  and  all  his  money,  watch,  and 
clothing,   to  the  last   garment,   taken,   and   he  then 
turned  literally  naked,  out  into  the  world  ;  yet  (this 
decision  holds  in  effect),  no  action  could  be  maintained, 
because  he  owed  the  boarding-house  keeper  debts  for 
board  and  other  things,  amounting  to  more  than  the 
value  of  what  was  taken  from  him,  and  they  could  be 
counter-claimed  in  an  action  by 'him,  and  thus  nullify 
his  claim. 

V.  The  defendant  does  not  claim  that  the  goods 
were  taken  because  of  any  lien  he  had  on  them  for 
board  and  the  wine  and  cigars  furnished  plaintiff.    If 
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defendant  holds  or  has  taken  goods  for  a  lien,  he  must 
allege  it,  or  it  is  waived  (1  Cow.  Tr.,  330,  and  cases 
there  cited). 

Malcolm  Campbell,  for  the  respondent ;  —  Relied 
solely  on  the  opinion  of  the  court  at  special  term. 

BY  THE  COURT, — The  order  was  affirmed,  upon  the 
ground  stated  in  the  opinion  of  Mr.  Justice  JONES  at 
special  term. 


MATTER  OF  PEARSALL. 

Supreme  Court,   First  District;  Special  Term  and 
Chambers,  April,  1870. 

ASSESSMENTS.  —  CONFIRMATION  OF  ILLEGAL  ACT. 
ADOPTION  OF  MINUTES. — FUNCTUS  OFFICIO. 

Two  members  of  the  board  of  revision  having  assumed  to  confirm  an 
assessment,  the  full  board  subsequently  unanimously  confirmed  it 
anew. — Held,  that  the  latter  was  a  valid  act.* 

The  powers  of  the  board  were  not  exhausted  by  the  ineffectual  action 
first  taken. 

Matter  of  Palmer,  1  Abb.  Pr.  N.  &,  30, — explained  and  limited. 

Petition  to  vacate  assessment. 

Denton  Pearsall  presented  a  petition  to  vacate  an 
assessment  for  the  building  of  a  sewer  in  Eighty-sixth- 
street,  in  the  city  of  New  York,  for  alleged  legal  irreg- 
ularities, which  appear  in  the  opinion. 

*  Ratification  of  such  assessment,  by  statute.  1  Laws  of  1870;  p. 
904,  ch.,.383,  §  28 
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John  Ely  and  Mr.  Miller ',  for  the  petitioner. 

BEADY,  J.  —  The  confirmation  of  the  assessment  in 
1861  was  irregular — there  being  but  two  of  the  board 
of  revision  and  correction  present.  The  subsequent 
confirmation  in  December,  1869,  was  legal  and  valid. 

This  case  is  unlike  the  Palmer  case  (1  Abb.  Pr.  N. 
S.j  30).  It  appeared,  in  reference  to  that  assessment, 
that  two  members  of  the  board  met  and  acted  upon  it 
by  confirming  it,  and  that,  at  the  next  meeting  of  the 
board,  all  being  present,  the  minutes  of  the  previous 
meeting  were  read  and  approved.  In  this  case  it  ap- 
pears that  in  December,  1869,  the  assessments  which 
had,  as  already  suggested,  been  acted  upon  by  two  of 
the  board  only,  were,  at  a  full  meeting  of  the  board, 
presented  by  the  comptroller,  and,  on  motion  of  the 
counsel  to  the  corporation,  unanimously  confirmed. 
It  differs,  therefore,  materially  from  the  Palmer  case. 
The  minutes  in  reference  to  the  confirmation  of  the  as- 
sessment in  that  case  when  two  of  the  board  were  pres- 
ent, were  read  and  approved  only,  and  the  approval 
was  of  an  irregular  proceeding ;  but  here  the  whole 
board  acted,  independently  of  the  previous  act,  or  at- 
tempted act,  of  confirmation,  and  confirmed  the  assess- 
ment. In  the  Palmer  case,  the  whole  board  approved 
the  minutes  recording  a  proceeding  by  two  of  the  board 
only,  without  acting  upon  the  subjects  embraced  in 
them  ;  and  such  approval  was  a  formal  proceeding,  not 
involving  judicial  action  ;  but  if  it  did,  then  it  was  the 
adoption,  as  their  act,  of  a  proceeding  unauthorized  and 
illegal. 

Adopting  the  conclusion  arrived  at  by  Justice 
SUTHEELAND,  in  the  Palmer  case,  that  the  assessment 
lists  are  not  confirmed  under  the  act  of  1861,  by  the 
omission  of  the  board  to  act  upon  them  within  thirty 
days  after  their  presentation,  if  two  of  the  board  under- 
take to  act  upon  them,  then  the  subject  was  kept  before 
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the  board  by  such  action,  and  the  time  within  which ' 
they  could  act  again  in  relation  to  it  was  not  limited. 
I  adopt  the  suggestion  of  Justice  SUTHERLAND  men- 
tioned, to  meet  the  objection  that  the  board  having 
once  acted,  their  powers  were  exhausted,  and  they  could 
not  confirm  the  assessments  in  1869.  On  this  assump- 
tion, the  board  did  not  act  regularly  and  legally  until 
1869,  and  their  duties  were  not  discharged  till  that 
time. 

Order  in  accordance  with  these  views. 


SMITH  against  PATTEN. 

Supreme  Court,  Third  District ;  Special  Term,  May, 

1870. 

COSTS. — EXECUTORS  AND  ADMINISTRATORS. 

In  an  action  against  executors  and  administrators,  to  recover  for  servi- 
ces rendered  to  them  as  such,  the  plaintiffs,  on  recovering  judgment, 
are  entitled  to  costs  against  the  defendants,  and  may  enter  judg- 
ment for  the  same  without  special  application  to  the  court  for  the 
allowance  of  the  costs.* 


*  It  was  held,  in  the  recent  case  of  Holdrige  v.  Scott  (1  Lans.,  303^, 
that  executors  and  administrators  are  personally  liable  for  costs,  of 
course,  in  those  cases  in  which  they  bring  actions  in  their  representa- 
tive character,  when  they  might  have  sued  in  their  own  name,  and 
fail.  It  is  only  where  they  necessarily  bring  actions  in  their  represent- 
tive  capacity,  that  they  escape  liability  for  costs  on  failing  in  the  ac- 
tion ;  and  even  then  they  may  be  charged  personally  .with  costs,  in 
case  of  mismanagement  or  bad  faith. 

According  to  the  opinion  in  Ferrin  n.  Myrick  (41  N.  F.,  322),  the 
following  principles  are  settled  by  the  authorities  in  this  State : 
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The  provision  of  section  41  of  the  Revised  Statutes  (2  Rev.  Stat.,  90, 
§  41),  that  costs  shall  not  be  recovered  against  executors  or  admin- 
istrators, unless  the  demand  shall  have  been  presented  for  payment, 
reference,  &c., — applies  only  to  demands  which  existed  against  the 
decedent  in  his  lifetime,  and  not  to  any  claim  created  since  his  de- 
cease, by  or  under  supervision  of  the  executors. 

Motion  to  set  aside  a  judgment. 

This  action  was  brought  by  Henry  Smith  and  others 
against  Jacob  M.  Patten  and  Hiron  W.  Allen,  execu- 
tors, &c.,  of  John  Shepard,  deceased.  The  will  of  John 
Shepard  was  presented  to  the  surrogate  of  the  county 
of  New  York  for  probate,  and  was  rejected.  The  defend- 
ants employed  the  plaintiffs,  who  were  attorneys  and 
counselors  of  Albany  county,  to  bring  an  appeal  from  the 
order  of  the  surrogate,  which  was  done,  and  the  order 
was  reversed  by  the  court  of  appeals,  and  the  will  was 
admitted  to  probate.  The  plaintiffs  commenced  this 
action  against  the  defendants,  as  such  executors,  to  re- 
cover compensation  for  their  services,  and  upon  a  trial 
before  a  referee  appointed  in  said  action,  the  plaintiffs 
recovered,  and  entered  judgment  against  the  defend- 
ants, as  such  executors,  for  the  amount  reported  by  the 
referee,  with  costs  of  the  action.  The  plaintiffs  made 
no  special  application  to  the  court  to  be  allowed  costs. 
The  defendants  made  this  motion  to  set  aside  the 
judgment  for  irregularity,  or  to  have  the  costs  deducted 
from  the  judgment. 

1.  That  for  all  causes  of  action  arising  upon  a  contract  made  by 
the  testator  in  his  lifetime,  an  action  can  be  sustained  against  the  ex- 
ecutor as  such,  and  the  judgment  should  be  de  lonis  intestatoris. 

2.  That  in  all  causes  of  action,  where  the  same  arises  upon  a  con- 
tract made  after  the  death  of  the  testator,  the  claim  is  against  the  ex- 
ecutor, personally,  not  against  the  estate,  and  the  judgment  must  be 
de  lonis  propriis. 

3.  That  these  different  causes  of  action  cannot  be  united  in  the 
same  complaint. 

As  to  costs  where  the  executor  or  administrator  appears  in  his  rep- 
resentative capacity,  see  Fisk  v.  Crane  and  Howe  a.  Lloyd,  post. 


NEW  SERIES :  VOL.  IX.  207 

Smith  v.  Patten. 

E.  W.  Chester,  for  the  defendants. 
N.  C.  Modk,  for  the  plaintiffs. 

LTOALLS,  J. — I  am  satisfied  that  the  plaintiffs  were 
entitled  to  costs,  and  that  the  same  were  properly  in- 
cluded in  the  entry  of  judgment,  without  a  special  ap- 
plication to  the  court  for  that  purpose.  Section  317  of 
the  Code  provides  as  follows:  "In  an  action  prose- 
cuted or  defended  by  an  executor,  administrator, 
trustee  of  an  express  trust,  or  a  person  expressly  au- 
thorized by  statute,  costs  shall  be  recovered,  as  in  an 
action  by  and  against  a  person  prosecuting  or  defending 
in  his  own  right,  but  such  costs  shall  be  chargeable 
only  upon,  or  collected  of,  the  estate,  fund  or  party  rep- 
resented, unless  the  court  shall  direct  the  same  to  be 
paid  by  the  plaintiff  or  defendant  personally,  for  mis- 
management or  bad  faith  in  such  action  or  defense. 
But  this  section  shall  not  be  construed  to  allow  costs 
against  executors  or  administrators,  where  they  are  now 
exempted  therefrom  by  section  41  of  title  3,  chapter  6, 
of  the  second  part  of  the  Revised  Statutes."  It  it 
clear  that,  but  for  the  section  of  the  Revised  Statutes 
last  above  referred  to,  costs  would  follow  the  recovery, 
and  we  must  ascertain  whether  that  section  has  any  ap- 
plication to  this  case.  The  said  section  41  provides 
in  substance,  that  no  costs  shall  be  recovered  against 
executors  or  administrators,  to  be  levied  of  their  prop- 
erty, or  the  property  of  the  deceased  person,  unless  the 
demand  on  which  the  action  is  founded  shall  have  been 
presented  for  payment  within  the  time  required  by  law, 
which  is  within  six  months  after  the  first  publication 
of  notice  by  the  executor  or  administrator,  to  present 
claims — and  payment  was  unreasonably  resisted  or  ne- 
glected— or  the  defendant  refused  to  refer  the  same. 

I  am  of  the  opinion  that  said  section  41  does  not 
apply  to  the  claim  in  question,  but  only  to  demands 
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which  existed  against  the  said  John  Shepard  in  his 
lifetime,  and  not  to  any  claim  which  has  been  created 
since  his  decease,  by  or  under  the  supervision  of  the  ex- 
ecutors. I  think  a  careful  examination  of  sections 
34,  35,  36,  37,  38,  39,  40  and  41,  of  said  second  article 
of  the  Revised  Statutes,  leads  to  the  above  conclusion. 
One  of  the  conditions  contained  in  the  said  section 
41,  upon  which  the  right  to  costs,  according  to  that 
section,  depends,  is  that  the  claim  shall  be  presented 
within  six  months  after  the  first  publication  of  the  no- 
tice by  the  executor  or  administrator  to  present  the 
same.  Suppose  the  time  for  presentation  of  the  claims 
under  the  notice  has  expired  before  the  demand  sought 
to  be  recovered  has  been  created,  at  the  instance  of 
the  executor  or  administrator,  in  such  case  it  could 
hardly  be  contended  that  the  right  to  costs  would  be  af- 
fected by  such  notice.  If  not,  it  seems  to  follow  that 
section  41  is  inapplicable  to  claims  which  arise  subse- 
quent to  the  death  of  a  testator  or  intestate,  but  ap- 
plies to  such  as  existed  against  such  deceased  person 
in  his  lifetime,  and  in  regard  to  which  the  executor  or 
administrator  is  not  presumed  to  have  any  personal 
knowledge  ;  and  the  provisions  of  the  statute  referred 
to  were  evidently  intended  to  guard  estates  against  un- 
just claims  and  unnecessary  litigation.  But  in  regard 
to  claims  which  are  created  at  the  instance  of,  or  under 
the  supervision  of  the  executor  or  administrator,  no 
such  prevention  is  required. 

In  Sands  v.  Craft  (10  Abb.  Pr.,  216),  Judge  BKOWN, 
after  referring  to  the  same  article  of  the  Revised  Stat- 
utes, remarks:  "They  contemplate  an  ordinary  debt 
for  which  the  deceased  was  liable  in  his  lifetime,  upon 
a  promise,  express  or  implied  — a  debt  which  may  be 
supported  by  the  oath  of  the  creditor,  which  is  justly 
due,  and  which  may  be  the  subject  of  an  offset." 

In  Gooding  v.  Palmer,  17  Abb.  Pr.,  374,  Judge 
BALCOM  remarks,  in  reference  to  debts  which  are  the 
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subject  of  reference,  with  the  approval  of  the  surro- 
gate, under  section  36  of  said  title,  as  follows  :  "  The 
claims  mentioned  in  the  statute  which  may  be  referred 
with  the  approval  of  the  surrogate,  are  those  that  arise 
out  of  something  done,  commenced,  or  omitted  in  the 
lifetime  of  the  deceased  person  whom  the  disputing  exec- 
utor or  administrator  represents.  They  are  only  such 
as  accrued  during  the  life  of  the  deceased,  or  would 
have  accrued  against  him  if  he  had  lived." 

I  therefore  conclude  that  the  plaintiffs,  having  re- 
covered against  the  defendants,  as  such  executors, 
were  at  liberty  to  include  costs  in  the  entry  of  judg- 
ment without  a  special  application  to  the  court  for  that 
purpose. 

The  motion  must  be  denied  with  costs. 


ANDERSON  against  WEST. 

New  TorTc  Superior  Court;  Special  Term,  November, 

1870. 

DEPOSITION  ON  COMMISSION. — OEAL  CROSS-EXAM- 
INATION. 

The  court  have  power,  in  their  discretion,  on  granting  an  order  to 
take  a  deposition  on  commission,  to  allow  the  adverse  party  leave 
cross-examine  the  witness  orally. 

The  case  of  Clayton  v.  Yarrington  (16  Abb.  Pr.,  273),  approved. 

Motion  for  a  commission. 

• 

This  action  was  brought  by  James  C.  Anderson 
against  Thomas  H.  West  and  Andrew  Titus,  to  re- 
cover a  balance  claimed  to  be  due  the  plaintiff,  who 
N.  s. — ix. — 14 
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averred  that  in  the  summer  of  1808  he  shipped  a  large 
quantity  of  peaches  from  Ohio  to  the  defendants  to  be 
sold  on  commission — plaintiff  alleging  that  a  contract 
was  made  by  defendants  or  their  agent  that  the  same 
should  bring  the  plaintiff  an  average  of  seven  dollars 
per  crate  or  box,  that  instead  they  only  averaged  four 
dollars  and  forty-five  cents  per  crate  or  box,  and  claim- 
ing a  balance  still  due  him. 

The  plaintiff  now  made  a  motion  for  a  commission 
to  examine  four  witnesses,  residents  of  Ohio. 

The  defendants  opposed  this,  and  read  an  affidavit, 
of  one  of  the  defendants,  setting  up  that  they  are 
wholly  unacquainted  with  the  defendant ;  never  saw 
him  ;  never  made  the  contract  alleged  in  the  complaint ; 
never  authorized  any  one,  as  their  agent,  to  make  the 
same  ;  that  questions  of  identity  will  arise  on  the  ex- 
amination of  the  said  witnesses,  and  other  questions 
which  it  will  be  impossible  for  defendants'  counsel  to 
foresee  and  adequately  prepare  for,  unless  the  commis- 
sion be  issued  upon  the  condition  that  defendants  be 
allowed  to  attend  before  the  commissioner,  and  orally 
cross-examine  the  said  witnesses. 

J.  H.  &  W.  L.  Van  Derzee,  for  the  defendants. — 1.  The 
issuing  of  a  commission  rests  solely  in  the  discretion 
of  the  court,  which  may  deny,  or  grant  it,  upon  such 
terms  and  conditions  as  it  may  think  just  (Vandervoort 
V.  Columbian  Ins.  Co.,  3  Johns.  Cas.,  137 ;  Rogers  v. 
Rogers,  7  Wend.,  514  ;  Ring  v.  Mott,  2  Sandf.,  683). 

II.  The  affidavit  of  defendant  presents  a  clear  case 
for  the  exercise  of  that  discretion,  and  as  the  practice 
of  taking  testimony  by  commission  is  more  or  less  un- 
satisfactory, the  court  should  not  grant  this  motion, 
except  upon  the  condition  that  the  defendants  be  al- 
lowed to  orally  cross-examine.  The  court  has  power 
to  impose  this  condition  (Clayton  v.  Yarrington,  16 
Abb.  Pr.,  273,  note). 
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III.  The  case  of  Deshon  v.  Packwood  (16  Abb.  Pr., 
272,  note),  is  not  in  point.  That  was  a  motion  on  part 
of  plaintiff,  for  an  oral  examination  of  his  own  wit- 
nesses out  of  the  State. 

Chase,  Bestow  &  Holt,  for  the  motion  ;  —  Relied 
upon  Deshon  v.  Packwood  (supra),  and  argued  at 
length  that  there  was  no  statutory  right  to  oral  cross- 
examination  ;  that  the  statute  provides  only  for  written 
interrogatories  ;  and  that  it  would  be  unjust  to  the 
plaintiff  to  compel  him  to  employ  counsel  to  meet  an 
oral  cross-examination  in  another  State. 

SPENCER,  J. — The  plaintiff  moves  for  a  commission 
to  examine  witnesses  in  Ohio.  The  defendant  does 
not  object,  but  claims  the  privilege  of  attending  the  ex- 
amination and  orally  cross-examining  said  witnesses, 
and  presents  and  reads  an  affidavit  of  one  of  the  defen- 
dants, showing  cause  for  such  oral  examination,  and 
which  I  deem  sufficient  for  the  purpose,  and  presenting 
a  strong  case  for  the  exercise  of  the  discretion  of  the 
court  in  departing  from  the  usual  practice  of  examina- 
tion and  cross-examination  of  witnesses  under  a  com- 
mission. 

The  opinion  of  HOFFMAN,  J.,  in  Deshon  -0.  Pack- 
wood,  does  not  affect  the  exercise  of  such  discretion  in 
this  case. 

I  think  the  decision  in  the  case  of  Clayton  v.  Yar- 
rington  (16  Abb.  Pr.,  273),  and  the  opinion  of  DAVIES, 
J.,  subsequently  approved  by  the  supreme  court  in  this 
district  at  general  term,  to  be  eminently  just  and 
sound. 

The  motion  is  granted,  upon  condition  that  defend- 
ants have  notice  of  the  time  and  place  of  examination, 
and  liberty  to  orally  cross-examine  the  witnesses  ;  the 
plaintiff  to  have  the  liberty  to  continue  the  examination 
orally  if  he  shall  so  elect. 
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THOMPSON    against   THE    ERIE    RAILWAY 
COMPANY. 

[No.  1  of  this  Name.} 

Supreme  Court,   Third  Department,  Sixth  District ; 
General  Term,  September,  1870. 

APPEAL. — DISCOVERY  AND  INSPECTION. — REQUISITES 
OF  AFFIDAVIT. — EXTENT  OF  ORDER. 

An  appeal  lies  to  the  court  at  general  term,  from  an  order  made  at 
special  term,  giving  a  party  leave  to  inspect  and  examine  the  books 
and  papers  of  the  party  appealing ;  for  such  an  order  may  be  re- 
garded as  involving  a  substantial  right. 

The  rules  which  apply  to  applications  for  discovery  and  inspection  of 
books  and  papers  stated ;  and  applied  to  the  case  of  an  action 
against  a  corporation  to  discover  its  earnings  and  compel  dividends 
on  stock. 

On  appeal  from  such  an  order,  the  question  to  be  determined  is, 
whether  sufficient  appears  to  satisfy  the  court  thai  the  books  called 
for  are  material  and  necessary  for  the  applicant  as  claimed ;  and 
where  there  is  no  denial  of  the  facts  alleged,  the  applicant  is  enti- 
tled to  the  benefit  of  all  intendments  and  inferences  to  be  drawn 
from  the  allegations  made. 

Appeal  from  an  order. 

This  action  was  brought  by  John  W.  Thompson 
and  Rhoda  Thompson,  plaintiffs  and  respondents, 
who  sued  in  their  own  behalf,  and  in  behalf  of  all 
other  holders  of  the  preferred  stock  of  the  defendants, 
the  Erie  Railway  Company.  The  action  was  brought 
to  recover  dividends  and  interest  alleged  to  be  accrued 
and  due  for  the  year  1868,  on  preferred  stock  of  the  de- 
fendants, being  owned  by  the  plaintiffs,  and  for  an  ac- 
counting in  order  to  ascertain  the  net  earnings  of  the 
company  during  the  year  in  question,  and  for  the  ap- 
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pointment  of  a  receiver  for  the  purpose  of  effectuating 
the  plaintiffs'  claim.  Issue  was  joined  by  defendant's 
answer  in  the  cause.  The  plaintiffs,  on  the  complaint 
and  answer,  and  an  affidavit,  moved  for  a  discovery 
and  inspection. 

The  affidavit  stated  that,  by  the  tenns  of  the  certifi- 
cates issued  to  the  holders  of  preferred  stock,  and  the 
acts  of  legislature,  such  holders  were  entitled  to  pre- 
ferred dividends  out  of  the  net  earnings,  not  to  exceed 
seven  per  cent,  per  annum,  semi-annually,  after  the 
payment  of  mortgage  interest.  It  further  alleged,  on 
information  and  belief,  that,  in  addition  to  the  sum 
mentioned  in  the  complaint  as  defendants'  gross  re- 
ceipts for  1868,  a  large  sum,  the  amount  being  un- 
known to  plaintiffs,  was  received  from  the  sale  of  con- 
vertible bonds  ;  that  plaintiffs  had  made  application  to 
defendant  for  an  inspection,  with  leave  to  take  copies 
of  the  books  and  papers  below  stated,  which  were  de- 
scribed in  a  schedule  marked  "A,"  but  that  defend- 
ant had  not  granted  the  same.  The  remaining  allega- 
tions of  the  affidavit  were  in  the  following  form  : 

"  That  the  books  and  papers  in  said  schedule  men- 
tioned are  in  the  possession  of  said  defendants,  or  un- 
der their  control,  as  defendant  is  informed  and  believes, 
and  none  of  them  are  in  the  possession  of,  or  under  the 
control  of  plaintiffs,  or  either  of  them. 

' '  That  the  particular  information  said  plaintiffs  re- 
quire, is  that  applied  for  by  and  mentioned  in  the  said 
schedule. 

u  That,  as  deponent  is  informed  and  believes,  said 
defendants  and  the  officers  thereof  are  restrained  by  a 
writ  or  order  of  the  circuit  court  of  the  United  States, 
or  a  judge  thereof,  from  removing  the  books  and  pa- 
pers referred  to  in  said  schedule. 

"That,  as  said  plaintiffs  are  advised  by  Frank 
Thompson,  their  counsel  herein,  the  books  and  papers 
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referred  to  in  the  schedule  hereto  annexed  are  neces- 
sary and  material  to  said  plaintiffs  in  their  preparation 
for  the  trial  of  this  action,  and  on  said  trial,  and  with- 
out proof  of  the  facts  thereby  shown,  said  plaintiffs 
cannot  safely  proceed  to  the  trial  of  this  action,  and 
that  the  deponent  verily  believes  the  same  to  be  true." 

Another  affidavit  was  also  presented,  giving  an 
extract  from  the  testimony  of  Jay  Gould,  the  president 
and  treasurer  of  the  defendant,  given  before  a  legisla- 
tive committee,  in  February,  1869,  by  which  it  ap- 
peared that  the  company  had  authorized  the  purchase 
of  five  millions  of  Boston,  Hartford  and  Erie  bonds  at 
eighty  dollars,  amounting  to  four  millions  of  dollars  ; 
that  they  bought  five  millions  of  stock  of  Mr.  Vander- 
bilt,  amounting  to  three  and  a  half  millions  of  dollars, 
and  paid  him  a  subsidy  that  amounted  to  about  one 
million,  and  that  there  were  other  large  expenses 
amounting  in  all  to  about  nine  millions,  which  brought 
the  company  to  the  verge  of  bankruptcy  ;  and  that  it 
was  therefore  necessary,  according  to  the  witness,  that 
the  earnings  be  used  to  meet  these  large  liabilities, 
since  the  produce  of  the  bonds  could  only  legally  be 
used  for  the  purpose  of  equipping,  constructing  and  op- 
erating the  road. 

The  court,  at  a  special  term  held  by  Mr.  Justice 
POTTER,  granted  the  motion.  The  order  entered,  omit- 
ting the  usual  recitals,  was  as  follows  : 

' '  Ordered,  that  the  said  motion  be  and  hereby  is 
granted,  and  that  the  plaintiffs  and  their  attorney  have 
leave  to  inspect  and  examine  immediately  after  the 
service  of  a  copy  of  this  order  on  the  attorneys  for  the 
defendant,  the  several  books  of  account,  papers, 
vouchers  and  instruments  of  the  defendant  follow- 
ing: 

"1.  The  books  of.  account  wherein  is  entered  the 
payment  of  the  sum  of  five  hundred  thousand  dollars, 
or  any  other  sum  or  sums  of  money  paid  to  John  S.  El- 
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dridge  in  the  latter  part  of  the  year  1867,  or  in  the 
early  part  of  1868. 

"2.  The  minutes  of  the  board  of  directors  of  the 
said  the  Erie  Railway  Company,  or  of  the  executive 
committee  of  said  board,  wherein  is  entered  any  resolu- 
tion or  authority  for  the  payment  of  said  sum  or  sums 
to  said  Eldridge. 

"  3.  Any  and  all  receipts,  vouchers,  memorandum 
or  other  paper,  showing  the  disposition  of  said  moneys, 
or  any  part  thereof,  by  said  Eldridge. 

"4.  Any  and  all  books  of  account  wherein  are  en- 
tered and  set  down  the  amount  or  amounts  of  money 
paid  to  Richard  Schell  and  Frank  Work,  or  either  of 
them,  in  or  about  the  month  of  June  or  July,  1868, 
and  the  receipts  and  vouchers  therefor. 

"5.  Any  and  all  books  of  account  wherein  are  en- 
tered or  set  down  the  amount  or  amounts  of  money, 
bonds  of  the  Boston,  Hartford  and  Erie  Railroad  Com- 
pany, or  other  valuable  thing,  paid  or  sold  to  Corne- 
lius Yanberbilt,  in  or  about  the  month  of  June  or  July, 
1868,  and  the  receipts  and  vouchers  therefor. 

"6.  Any  and  all  books  of  account,  papers  or 
vouchers  wherein  is  set  down  or  appears  the  disposi- 
tion of  the  fifty  thousand  shares  of  the  common  stock 
of  said  Erie  Railway  Company,  taken  from  said  Van- 
derbilt,  or  from  any  person  or  persons  acting  in  his 
behalf. 

"7.  Any  and  all  books  of  account,  wherein  are  en- 
tered or  set  down  any  payments  of  money  made  during 
the  year  1868,  to  the  Boston,  Hartford  and  Erie  Rail- 
road Company,  or  to  any  person  or  persons  to  the  use 
or  benefit  of  said  the  Boston,  Hartford  and  Erie  Rail- 
road Company,  in  payment  for  or  on  account  of  any 
bonds  or  obligations  of  the  said  the  Boston,  Hartford 
and  Erie  Railroad  Company,  or  otherwise,  and  the  re- 
ceipts and  vouchers  therefor. 

"8.  The  minutes  of  the  board  of  directors  of  the 
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Erie  Railway  Company,  or  of  the  executive  committee 
of  said  board,  wherein  is  entered  the  resolution  of  such 
board  or  committee,  declaring  the  dividend  on  the  pre- 
ferred stock  of  said  company,  payable  in  scrip  on  De- 
cember 15,  1869,  and  the  resolution  of  said  board  or 
committee,  extending  the  time  for  the  payment  of  said 
dividend  to  March  31,  1870. 

"  9.  Any  and  all  books  of  account  showing  amount 
of  money  (if  any)  paid  during  the  year  1868,  as  interest 
on  the  bonds  of  the  Boston,  Hartford  and  Erie  Rail- 
road Company,  guaranteed  by  said  the  Erie  Railway 
Company. 

"10.  Any  and  all  books  of  account  wherein  ap- 
pear the  amounts  received  or  realized  by  the  Erie  Rail- 
way Company  in  the  year  1868,  from  the  sale  of  con- 
vertible bonds,  also  showing  the  purposes  for  which 
the  proceeds  of  said  bonds  were  used,  and  the  vouchers 
therefor. 

"11.  Any  and  all  books  of  account  wherein  are 
entered  or  set  down  the  amounts  paid  as  rent  on  the 
leases  of  said  road  or  other  property,  executed  subse- 
quently to  January  1,  1862.  Also  the  said  leases. 
Also  showing  interest  paid  on  debts  incurred  since 
that  date. 

"12.  Any  and  all  books  of  account  wherein  are  en- 
tered or  set  down  any  payments  made  for  or  on  ac- 
count of  any  stocks  or  bonds  of  any  other  railroad  or 
other  corporation,  during  the  year  1868,  or  any  moneys 
advanced  or  deposited  on  account  of  such  stocks  or 
bonds,  whether  such  purchase  or  advances  were  made 
in  the  name  of  the  said  the  Erie  Railway  Company,  or 
any  other  person  or  persons. 

"  And  it  is  further  ordered  that  said  plaintiffs  and 
their  attorney  have  leave  to  take  copies  of  each  and 
every  of  the  entries,  vouchers,  receipts  and  papers  here- 
inbefore mentioned,  and  to  employ  an  accountant  to 
assist  in  taking  such  copies,  and  to  compare  and  verify 
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the  same,  and  that  the  plaintiffs  have  ten  dollars  costs 
of  this  motion.  And  said  plaintiffs  and  their  attorney, 
assisted  as  aforementioned,  may  make  such  examina- 
tion, and  prepare  and  verify  such  copies,  at  any  time 
during  the  usual  business  hours  of  said  defendant,  un- 
til same  shall  be  completed. 

"The  discovery  and  inspection  hereunder  to  be 
made  within  six  months  after  the  service  hereof  on  the 
defendants'  attorneys. 

"This  order  to  be  entered  in  the  first  instance  in 
the  county  of  Saratoga." 

William  A.  Beach  and  Thomas  G.  Shearman,  for 
the  appellants. 

FIEST.  The  order  is  appealable,  both  on  reason  and 
on  authority. 

I.  As  to  the  reason  of  the  thing,  considered  as  an 
original  proposition.  (1.)  The  order  affects  "a  sub- 
stantial right"  within  the  meaning  of  section  349  of  the 
Code.  For  the  purpose  of  determining  this  point,  the 
court  must  lay  out  of  view  the  circumstances  of  this 
particular  case,  and  consider  the  most  extreme  case 
that  can  be  conceived.  For  if  this  order  cannot  be  re- 
viewed on  appeal,  no  order  of  inspection  can  be.  It  is 
idle  to  say  that  this  order  should  not  be  reviewed,  be- 
cause it  does  no  injustice.  That,  if  true,  would  be  a 
reason  for  not  reversing  the  order,  but  no  reason  what- 
ever for  not  reviewing  it.  And  it  cannot  be  held  that 
no  case  of  discovery  would  involve  a  substantial  right. 
(2.)  The  court  has  no  power  to  order  an  inspection  of 
books  or  papers,  except  by  virtue  of  the  Code  or  Re- 
vised Statutes,  and  that  power  is  strictly  confined  to 
papers  which  contain  evidence  material  to  the  issues  in 
the  cause.  The  very  point  at  issue  here  is  whether  the 
papers  mentioned  in  the  order  do  contain  any  evidence 
relevant  to  this  action.  We  deny  that  they  do ;  and 
this  raises  a  question  of  power,  which  must  be  re- 
viewed on  appeal. 
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II.  The  authorities  plainly  show  that  an  order  of 
this  kind  is  appealable.  (1.)  The  court  of  appeals  has 
determined  that  where  the  court  is  given  by  statute  a 
discretionary  power,  the  parties  are  entitled  to  the  ex- 
ercise of  the  discretion  of  a  general  term  of  the  court, 
and  that  the  discretion  of  the  special  term  is  not  final 
(People  «.  New  York  Central  R.  R.  .Co.,  29^.  Y.,  418). 
(2.)  The  practice  before  the  Code  uniformly  recognized 
the  appealability  of  such  orders  (Heslop  #.  Metcalfe,  3 
Myl.  &  Or.,  183  ;  Smith  v.  Beaufort,  1  PMll.,  209  ; 
Haverfield  v.  Pyman,  2  Id.,  202  ;  Murray  •».  Walter, 
Craig  &  P.,  114).  (3.)  It  has  been  expressly  deter- 
mined that  an  order  of  this  kind  is  now  appealable 
(Julio  «.  Ingalls,  17  Abb.  Pr.,  448,  note;  Woods  v. 
I)e  Figaniere,  25  How.  Pr.,  522).  (4.)  Such  appeals 
have  been  repeatedly  entertained,  and  orders  for  in- 
spection reversed  (Walker  v.  Granite  Bank,  19  Abb. 
Pr.,  Ill ;  S.  C.,  44  Barb.,  39  ;  Broderick  v.  Shelton,  18 
Abb.  Pr.,  213  ;  Phelps  v.  Platt,  54  Barb.,  557  ;  Husson 
t>.  Fox,  15  Abb.  Pr.,  464,  where  the  question  of  appeala- 
bility was  expressly  raised  and  ably  argued).  (5.)  The 
only  case  to  the  contrary  is  White  v.  Munroe  (33  Barb., 
650).  Of  this  it  is  sufficient  to  say  :  (a.)  The  report  is  im- 
perfect. It  does  not  show  what  was  the  final  decision  of 
the  court.  Judge  CLERKE'S  opinion  may  not  have  been 
concurred  in  by  his  associates.  (5.)  The  only  point  up- 
on which  the  appellant  relied,  appears  to  have  been  the 
fact  that  the  motion  was  a  renewal  of  a  former  motion, 
without  leave  of  the  court  (see  p.  654).  It  was  not  de- 
nied that  the  papers  were  such  as  were  properly  dis- 
coverable. This  point  was  all  that  the  court  passed 
upon,  (c.)  The  case  was  cited,  and  Judge  CLERKE'S 
dicta  overruled  by  the  same  court,  two  years  later  (Ju- 
lio v.  Ingalls,  17  Abb.  Pr.,  448,  note),  (d.)  Judge 
CLERKE  conceded  that  an  order  granting  an  "indef- 
inite search"  would  be  appealable  (p.  654).  That  is 
precisely  the  nature  of  the  order  in  this  case. 
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SECOND.  It  does  not  appear  that  any  of  the  books, 
of  which  an  inspection  has  been  ordered,  contain  any 
evidence  relevant  to  the  issues  in  this  action,  much  less 
that  they  contain  any  evidence  in  favor  of  the  plain- 
tiffs. And  until  this  is  made  to  appear  affirmatively, 
the  court  has  no  power  to  order  an  inspection  (Code, 
§  388  ;  2  Rev.  Slat.,  199 ;  Rule  15,  Supreme  Court ; 
Hoyt  v.  American  Exchange  Bank,  1  Duer,  652 ;  8 
How.  Pr.,  89  ;  Lane  v.  Stebbins,  9  Paige,  625). 

I.  The   issues   in   this   action   are   the  following 
only  :     (1.)    What    is    meant    by     "net    earnings" 
(which  is  an  issue  of  law,  no  usage  being  alleged).     (2.) 
Whether  part  of  the  net  earnings  have  been  expended 
in  permanent  improvements,   or  in  the  purchase  of 
property  authorized  by  law.     (3.)  Whether  the  defend- 
ant made  any  net  earnings  in  1868.      (4.)  Whether  any 
dividend  was  earned  or  declared  on  the  preferred  stock 
out  of  net  earnings.     (5.)  Whether  any  holders  of  the 
common  stock  ought  to  be  joined  as  parties.     There  is 
no  other  issue  ;  and  no  evidence  can  be  relevant  that  does 
not  relate  directly  to  the  defendant' s  net  earnings. 

II.  It  is  not  intimated  in  any  paper  in  this  cause,  that 
the  money  (if  any)  paid  to  Messrs.  Eldridge,  Schell  and 
Work,  was  paid  out  of  the  earnings  of  the  road,  or  that 
it  has  been  charged  to  the  account  of  such  earnings,  or 
in  anyway  so  as  to  diminish  the  fund  of  "net  earn- 
ings," out  of  which  alone  the  plaintiffs'   dividend  is 
payable.     There  is  not  so  much  as  a  hint  that  these 
payments,  if  made,   have  had   any  effect   upon  the 
plaintiffs'  rights. 

III.  With  regard  to  the  supposed  payments  to  Mr. 
Vanderbilt,  there  is  a  bare  affidavit  of  the  plaintiffs' 
attorney,    that   according   to   a   printed    paper,    Jay 
Gould,  the  president  of  the  defendant,  testified  before  a 
legislative  committee,  that  these  payments  were  made 
out  of  the  earnings  of  the  road.    The  deponent  in  this 
affidavit  does  not  even  aver  that  he  believes  this  state- 
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ment  to  be  true,  so  that  the  charge  is  made  upon  mere 
information,  without  belief.  Nor,  even  if  this  could  be 
tolerated,  is  it  averred  that  these  expenses  have  been 
charged  against  the  net  earnings,  so  as  to  dimmish  the 
plaintiffs'  dividend.  Indeed  it  is  obvious  that  this 
could  not  have  been  done ;  these  items  not  being 
proper  to  take  into  account  in  estimating  the  net  earn- 
ings of  the  road,  and  they  are  entirely  irrelevant  to  the 
issues  in  this  cause. 

IV.  The  entries  showing  the  proceeds  of  convertible 
bonds,  and  the  disposition  made  thereof,  are  palpably 
irrelevant  to  this  action.  The  money  derived  from  the 
sale  of  bonds  cannot  possibly  swell  the  earnings  of  the 
defendant,  and  its  expenditure  cannot  diminish  those 
earnings. 

Y.  In  respect  to  all  other  items  of  expenditure, 
concerning  which  a  discovery  has  been  ordered,  there 
is  not,  either  in  the  pleadings  or  in  the  moving  affida- 
vits, one  word  which  tends  to  show  that  any  such 
items  have  been  deducted  from  the  gross  earnings,  in 
reckoning  the  fund  out  of  which  dividends  on  the  pre- 
ferred stock  are  to  be  paid,  or  that  the  plaintiffs'  cause 
of  action  can  in  any  way  be  affected  thereby. 

VI.  The  resolution  declaring  a  dividend  payable  in 
scrip,  is  not  averred  to  have  related  to  the  year  1868, 
with  which  alone  this  suit  has  anything  to  do  ;  and  in 
fact  the  dividend  so  declared  had  reference  to  the  year 
1869,  as  the  plaintiffs  are  well  aware. 

THIKD.  No  evidence  was  produced  before  the  court 
which  granted  this  order,  to  show  that  any  such  pay- 
ments had  been  made,  or  transactions  had,  as  are  as- 
sumed to  have  been  entered  upon  the  defendant's 
books,  except  as  to  the  receipt  of  money  borrowed  up- 
on bonds  ;  nor  was  any  evidence  given  of  the  making 
of  the  entries  referred  to.  Such  evidence  was  essential 
to  warrant  the  order  for  their  inspection  (Walker  v. 
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Granite  Bank,  44  Barb.,  39  ;  Husson  v.  Fox,  15  Abb. 
Pr.,  464). 

II.  The  affidavits  are  made  purely  upon  informa- 
tion (that  of  Frank  Thompson  without  even  belief), 
without  setting  forth  any  facts  upon  knowledge  which 
tend  to  sustain  the  charges  as  to  the  existence,  custody, 
or  nature  of  the  books.     Such  affidavits  are  incompe- 
tent, and  do  not  require  any  reply  (Walker  v.  Granite 
Bank,  19  Abb.  Pr.,  Ill ;  S.  C.,  44  Barb.,  39  ;  Evans  v. 
Louis,  Law  Rep.,  I  C.  P.,  656). 

III.  The  affidavit  of  plaintiffs'  attorney  cannot  be 
considered.     The  plaintiffs  must  personally  make  the 
affidavit  upon  which  they  move,  unless  some  good  ex- 
cuse is  given  (Phelps  v.  Platt,  54  Barb.,  557). 

IV.  Will  it  be  said  that  these  matters  were  within 
the  knowledge  of  the  defendant,   and  that  it  should 
therefore  have  presented  an  affidavit  denying  that  any 
such  transactions  took  place  ?  If  such  a  rule  is  applied, 
it  will  not  be  safe  to  resist  a  motion  of  this  kind  with- 
out affidavits  on  either  side,  and  the  burden  of  proof 
will  always  rest  upon  the  opposing  party  to  show  that 
he  has  not  done  things  which  the  moving  party  does 
not  allege  that  he  has  done.     Authority  has  decided 
this  point  in  our  favor.     See  the  three  cases  above 
cited. 

FOURTH.  The  moving  papers  failed  in  every  other 
respect  to  comply  with  the  rules  and  decisions  of  the 
court. 

I.  The  plaintiffs'  affidavit  did  not  allege  that  they 
had  no  other  means  of  proving  the  facts  contained  in 
the    supposed  entries.      This  was  indispensable  (Pe- 
gram  v.  Carson,  10  Abb.  Pr.,  340  ;  S.  C.,  18  How.  Pr., 
619  ;  Woods  v.  De  Figaniere,  25  Id.,  522 ;  1  Robt.,  681 : 
Commercial  Bank  of  Albany  v.  Dunham,  13  How.  Pr., 
541  ;  McAllister  v.  Pond,  15  Id.,  299). 

II.  The  affidavit  and  the  schedule  annexed,  do  not 
identify  the  documents  desired.    It  may  well  be  that 
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every  book  in  the  company's  office  would  have  some 
entry  remotely  relating  to  the  disposition  of  the  pro- 
ceeds of  convertible  bonds.  The  moving  party  is 
bound  to  be  more  specific,  and  to  describe  and  identify 
the  precise  books  that  he  wants.  And  in  cases  where 
at  least  as  specific  a  description  of  the  books  was 
given  as  is  given  here,  it  was  held  insufficient  (Walker 
«.  Granite  Bank,  4±Barb.,  39  ;  Speyers  v.  Torstritch, 
5  Rdbt.,  606;  Strong  v.  Strong,  3  Id.,  675;  Jackling 
v.  Brown,  3  E.  J).  Smith,  548  ;  Thompson  v.  Robson, 
2  Hurlst.  &  N.,  412). 

FIFTH.  The  plaintiffs  scarcely  pretend  to  have 
brought  their  case  within  the  terms  of  the  Code  or  of 
the  Revised  Statutes,  or  to  have  complied  with  the 
rules  of  court  respecting  applications  of  this  kind  ;  and 
they  rely  almost  exclusively  upon  the  supposed  com- 
mon law  right  of  every  holder  of  stock  in  a  corpora- 
tion, to  inspect  its  books  at  his  pleasure.  But  this 
claim  will  not  avail  to  sustain  this  order. 

I.  The  method  of  proceeding  adopted  by  the  plain- 
tiffs is  not  the  one  by  which  this  broad  right,  if  it  ex- 
isted, could  be  enforced.  (1.)  The  only  remedy  by 
which  a  stockholder,  as  such,  can  obtain  an  inspection 
of  corporate  books,  is  the  writ  of  mandamus.  This 
appears  clearly  by  the  facts  :  (a.)  That  a  mandamus 
is  never  allowed  to  accomplish  a  result  which  can  be 
attained  by  any  other  means.  This  is  an  absolutely 
invariable  rule  (People  v.  Stephens  5  Hill,  629 ;  4 
Bacon  Abr.,  506).  (5.)  That  this  right  of  stockholders, 
so  far  as  it  exists  at  all,  has  been  enforced  by  man- 
damus (People  v.  Cornell,  47  Barb..  329  ;  Rex  v.  Mer- 
chant Tailors'  Co.,  2  B.  &  Ad.,  115  ;  People  «.  Walker, 
9  Mich.,  328).  (2.)  This  order  is  obviously  made  un- 
der section  388  of  the  Code,  which  gives  no  greater  right 
of  inspection  to  a  stockholder  than  to  any  other  person. 
The  plaintiffs,  having  elected  to  proceed  under  this 
statute,  must  bear  its  disadvantages,  if  any,  and  sub- 
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mit  to  its  limitations.    This  precise  point  has  been  de- 
cided by  the  courts  (Rex  v.  Babb,  3  T.  R.,  579). 

II.  The  plaintiffs  have  not  made  out  a  case  which 
would  entitle  them  to  an  inspection  of  these  books, 
even  if  they  had  been  correct  in  selecting  the  form  of 
remedy.  (1.)  It  is  well  settled,  that  the  courts  will  not 
interfere  to  secure  to  a  stockholder  the  inspection  of 
any  books,  unless  he  shows  that  he  has  a  substantial 
interest,  to  protect  which,  such  inspection  is  necessary. 
And  this  must  not  be  alleged  in  the  shape  of  a  legal 
conclusion,  but  must  appear  as  the  necessary  inference 
from  matters  set  forth  in  detail  (People  v.  Walker,  9 
Mich.,  328 ;  Rex  v.  Merchant  Tailors'  Co.,  2  B.  & 
A.,  115 ;  Rex  v.  Babb,  3  T.  R.,  579  ;  Rex  v.  Maid- 
stone,  6  D.  &  JR.,  334 ;  Regina  «.  Mariquita  Mining 
Co.,  1  Ellis  &E.,  283).  (2.)  The  only  reason  aUeged 
for  desiring  this  inspection  is,  that  it  is  necessary  to 
enable  plaintiffs  to  proceed  to  the  trial.  But  it  has  al- 
ready been  shown  that  the  evidence  to  be  obtained  by 
this  inspection  will  not  (so  far  as  appears  by  the 
moving  papers)  be  of  any  use  upon  the  trial.  (3.)  Before 
such  an  application  can  be  granted,  the  stockholder 
must  show  affirmatively,  that  he  has  made  a  proper 
demand  upon  the  keeper  of  the  books,  at  a  proper 
time  and  place,  viz:  at  the  office  of  the  corporation, 
during  regular  business  hours,  for  a  proper  reason, 
and  has  been  refused  (People  v.  Walker,  9  Mich.,  328  ; 
Rex  v.  Wilts  Navigation  Co.,  3  Ad.  &  E.\  477).  (4.)  An 
inspection  will  not  be  compelled,  even  in  favor  of  a 
stockholder  who  has  by  statute  an  express  right  to  in- 
spect "at  all  reasonable  times,"  if  he  has  not  made  a 
formal  demand  upon  the  trustees,  and  received  a  pos- 
itive refusal  (Rex  v.  Wilts  Navigation  Co.,  3  Ad.  &  12., 
467).  (5.)  This  demand  cannot  be  made  by  attorney, 
but  must  be  made  by  the  corporator  in  person 
(Exp.  Hutt,  7  Dowl.  P.  C.  690).  (6.)  It  does  not  ap- 
pear that  the  plaintiffs  stated  for  what  purpose  or  on 
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what  ground  they  desired  to  inspect  these  books.  This 
is  a  fatal  defect.  Not  only  were  they  bound  to  do  so, 
but  they  were  bound  to  show  affirmatively  to  the 
court  that  they  had  done  so  (Rex  «.  Clear,  4  B.  &  C., 
899;  Rex  a.  Wilts  Navigation  Co.,  3  Ad.  &  E.,  477; 
Quinn  «.  Grand  Canal  Co.,  I  Irish  Law,  337).  (7.)  The 
applicants  here  barely  state  that  they  have  "  made  ap- 
plication to  said  defendant  for  an  inspection,"  and 
that  the  "  defendant  has  not  granted  same."  They  do 
not  state  to  what  officer  they  applied,  or  at  what  place, 
or  at  what  time,  or  that  they  stated  any  reason  for  de- 
siring an  inspection,  or  that  any  positive  refusal  was 
made.  The  only  application  ever  made,  consisted  in 
serving  upon  some  clerk  (the  defendant's  attorneys 
and  chief  officers  do  not  even  know  which  of  its  numer- 
ous clerks)  a  paper  notifying  ns  that  the  plaintiffs 
"  hereby  apply  for  leave  to  inspect  and  take  copies,  to 
be  used  as  evidence  in  this  action,  of  the  books  and  pa- 
pers of  the  Erie  Railway  Co.  following,"  enumerating 
them.  No  refusal  was  ever  made.  No  one,  as  far  as 
we  know,  waited  for  an  answer.  t  The  address  of  the 
plaintiffs  was  not  known  to  any  officer  of  the  corpora- 
tion, and  was  not  given  in  the  paper  called  an  applica- 
tion. It  was  never  followed  up  by  any  personal  de- 
mand. No  opportunity  was  given  to  assent  to  the 
request  thus  abruptly  made.  Neither  of  the  plaintiffs 
ever  came  to  the  office  to  present  their  "application," 
or  to  see  the  books.  Clearly,  no  action  would  be  taken 
by  the  court  upon  the  common  law  application  of  a 
stockholder,  upon  such  a  state  of  facts  as  this.  (8.) 
"The  court  will  not  grant  a  mandamus  to  a  trading 
corporation,  at  the  instance  of  one  of  its  members,  to 
compel  them  to  produce  their  accounts,  for  the  pur- 
pose of  declaring  a  dividend  of  the  profits  "  (Rex  v. 
Bank  of  England,  2  B.  &  A.,  870). 

SIXTH.  The  plaintiffs  cannot  support  this  order  by 
any  practice  at  common  law,  independent  of  the  Code 
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or  Revised  Statutes,  other  than  the  supposed  general 
right  of  stockholders,  as  such,  to  inspect  the  books  of  a 
corporation.  The  English  common  law  courts  only  al- 
lowed very  limited  relief  in  this  respect,  and  yet  the 
courts  of  this  State  refused  to  go  even  as  far  in  that  di- 
rection as  the  English  courts  had  gone  ;  and  it  was  in 
consequence  of  that  decision  that  the  provisions  of  the 
Revised  Statutes  on  that  subject  were  enacted  (Bank 
of  Utica  v.  Hillard,  6  Cow.,  62). 

SEVENTH.  The  terms  of  the  order  are  altogether  too 
broad,  amounting  to  an  order  for  the  inspection  of  all 
the  corporate  books,  instead  of  the  particular  entries 
which  are  made  the  pretext  of  the  application.  Such 
an  order  was  never  yet  sustained. 

FranJc  Thompson,  for  the  respondent. 

BY  THE  COUKT.* — MILLER,  P.  J. — The  authorities 
are  conflicting  upon  the  question  whether  an  appeal 
lies  from  an  order  for  the  discovery  of  books  or  papers. 
It  appears  from  the  cases  that  appeals  have  often  been 
taken,  and  the  order  appealed  from  reversed  in  nu- 
merous instances,  without  passing  upon  the  question 
whether  an  appeal  could  lawfully  be  made.  Without 
attempting  to  reconcile  the  conflicting  cases,  I  am  in- 
clined to  think,  that  an  order  of  this  character  involves 
a  substantial  right,  and  therefore  an  appeal  lies. 

The  rules  which  apply  to  applications  of  this  kind 
are  well  settled.  The  party  desirous  of  a  discovery 
must  show,  to  the  satisfaction  of  the  court,  or  officer, 
that  the  books  or  papers  which  he  seeks  to  have  pro- 
duced contain  evidence  relating  to  the  merits  of  the  ac- 
tion. He  must  state  the  facts  and  circumstances  upon 
which  the  discovery  is  claimed,  and  the  statement  of 
the  facts  must  be  •  sufficient  to  satisfy  the  court  or 
officer  that  there  is  reason  to  believe  that  the  books 

*  Present,  MILLER,  P.  J.,  and  PAKKEB,  JJ. 

ur.  s. — ix. — 15 
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which  the  party  seeks  to  obtain,  do  in  fact  contain  mate- 
rial evidence  (Davis  #.  Dunham,  13  How.  Pr.,  425  ;  Hoyt 
0.  American  Exchange  Bank,  1  Duer,  652  ;  8  How.  Pr., 
89).  It  is  not  enough  that  the  party  believes  or  is  advised 
that  the  paper  contains  material  evidence.  Facts  must  be 
shown  to  support  it  (Morrison  v.  Sturges,  26  How.  Pr., 
177 ;  see,  also  Husson  v.  Fox,  15  Abb.  Pr.,  464 ; 
People  v.  Rector.  &c.  of  Trinity  Church,  6  Id.,  177). 
The  moving  papers  should  be  such,  as  to  enable  the 
court  to  see  that  the  documents  relate  to  the  merits,  and 
that  they  will  be  presumptively  material  in  preparing 
for  trial,  and  if  that  appears,  the  oath  of  the  party,  to 
that  effect  is  not  even  necessary.  As  was  said  in  Hoyt  v. 
American  Exchange  Bank  (1  Duer,  655),  "Enough 
must  be  stated  to  justify  a  presumption  that  the  docu- 
ments  relating  to  a  specified  subject  matter  exist,  are  in 
possession  or  control  of  the  other  party,  and  that  they 
will  tend  to  establish  some_  claim  or  defense  of  the 
party  seeking  for  the  discovery." 

The  question,  then,  to  be  determined,  is  whether 
sufficient  appears  to  satisfy  the  court  that  the  books 
called  for  are  material  and  necessary  for  the  plaintiffs, 
as  claimed.  The  plaintiffs'  complaint  claims  that  the 
holders  of  preferred  stock  are  entitled  to  a  dividend  out 
of  the  "net  earnings"  of  the  company,  during  the 
year  1868,  and  the  principal  question  made  by  the 
pleadings  is  whether  there  were  any  "net  earnings" 
during  that  year.  The  affidavit  of  one  of  the  plaintiffs 
states,  that  application  has  been  made  for -the  in- 
spection of  certain  books  and  papers  mentioned  in  a 
schedule  which  is  annexed  ;  that  the  plaintiffs  are  ad- 
vised that  the  books  and  papers  referred  to  in  the 
schedule  are  material  to  the  plaintiffs  in  the  preparation 
for  trial  of  the  action,  and  without  proof  of  the  facts 
thereby  shown,  said  plaintiffs  cannot  safely  proceed  to 
the  trial  of  the  action,  and  that  deponent  verily  believes 
the  facts  to  be  true.  In  addition  to  this  is  the  affidavit 
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of  the  plaintiffs'  attorney,  showing  the  declarations  of 
the  former  treasurer,  and  now  president  of  the  com- 
pany, upon  an  examination  before  a  legislative  commit- 
tee as  to  some  portions  of  the  items  set  forth  in  the  sched- 
ule. There  is  no  denial  of  the  facts  alleged  by  the  de- 
fendant, and  the  plaintiffs  are  entitled  to  the  benefit  of 
all  the  intendments  and  inferences  to  be  drawn  from 
the  allegations  made  in  the  affidavits,  which  are  not 
contradicted. 

In  Livermore  v.  St.  John  (4  Robt.,  12),  it  was  held 
that  where  the  petition  shows  that  the  papers  contained 
evidence  that  the  plaintiff  has  no  legal  demand  against 
the  defendant,  a  discovery  of  them  will  be  granted,  if 
the  allegation  is  not  contradicted.  In  the  case  last 
cited,  the  petition  contained  the  general  allegation,  that 
the  petitioner  is  advised  by  his  counsel,  and  believes, 
that  his  letter  "contained  evidence  that  the  plaintiffs 
then  had  no  evidence  against  him,"  which  is  equiva- 
lent to  the  allegation  of  the  plaintiffs  in  the  affidavit  in 
this  case.  MONELL,  J.,  says:  "Its  contents  (the  pa- 
per) "  were  not  attempted  to  be  described,  and  the  bare 
statement  that  it  contains  evidence  to  the  effect  that  the 
plaintiffs  had  no  legal  claim  against  the  defendant,  is 
perhaps  a  legal  conclusion  which  may  be  drawn  from, 
the  contents  of  the  letter  when  it  shall  have  been  pro- 
duced. But  it  did  not  put  the  court  in  possession  of 
any  fact."  "In  this  case,  however,  the  allegation  is  not 
upon  information  and  belief,  but  positive,  that  the  pa- 
per contains  evidence,  showing,  or  tending  to  show, 
that  the  plaintiffs  had  no  legal  claim  against  the  de- 
fendant. Besides,  the  allegation  is  not  controverted  by 
the  plaintiff's,  who,  if  tJie  fact  was  otherwise,  could 
have  denied  it  on  the  motion.  Therefore,  for  the  pur- 
poses of  this  motion,  I  shall  regard  the  allegation  in 
the  petition  as  sufficient,  if  otherwise  the  defendant  is 
entitled  to  a  discovery"  (See,  also,  Union  Bank  v. 
Mott,  9  Abb.  Pr.,  106,  109 ;  Lefferts  v.  Brampton,  24 
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How.  Pr.,  257,  258,  261).  In  the  last  case  it  was  said 
by  DALY,  P.  J.  :  "  The  application  is  not  required  to 
prove  positively  that  the  documentary  evidence  exists, 
as  the  right  given  is  one  of  discovery,  but  he  must 
show  sufficient  to  satisfy  the  court  that  there  is  good 
reason  to  suppose,  that  the  opposite  party  has  docu- 
mentary evidence  in  his  possession,  material  to  the 
matters  in  issue,  and  the  presumption  that  Tie  has,  be- 
comes a  very  strong  one,  if,  with  the  means  of  know- 
ledge in  Ills  power,  lie  does  not  deny  the  fact" 

Having  in  view  the  rules  laid  down  in  the  cases 
cited,  and  looking  at  the  papers  on  which  this  motion 
is  founded,  and  the  circumstances  which  bear  upon  tho 
question  involved,  I  am  inclined  to  think  that  most  of 
the  books  and  papers  called  for  are  material  for  the 
plaintiffs  in  preparing  for  trial.  As  to  the  books  and 
papers  named  in  the  schedule  marked  one,  two,  and 
three,  which  relate  to  the  payment  of  five  hundred 
thousand  thousand  dollars,  or  some  other  sum  of 
money,  to  John  S.  Eldridge,  in  the  latter  part"  of  the 
year  1867,  or  early  part  of  1868,  it  is  alleged  that  they 
are  material,  and  not  denied.  It  is  not  difficult  to  see, 
from  the  nature  of  this  action,  which  is  partially  at 
least  designed  for  an  accounting,  that  the  payment  of 
so  large  a  sum  of  money  may  very  sensibly  affect  the 
amount  of  receipts  and  expenses  of  the  company,  and 
consequently  the  "net  earnings"  to  be  divided  among 
the  preferred  stockholders.  This  would  be  material  to 
the  issue  involved  in  the  case.  If  they  did  not  relate  to 
the  "net  earnings,"  it  would  have  been  very  easy  for 
the  defendants  to  have  shown  by  affidavit  that  such  was 
the  fact,  and  thus  entirely  answered  the  application  in 
this  respect.  True,  the  plaintiffs  were  bound  to  make 
out  a  case,  but  having  done  so  prima facie,  the  defend- 
ants should  meet  the  facts  which  are  thus  established. 
The  same  remarks  are  applicable  to  the  books  referred 
to  in  the  fourth  and  fifth  portions  of  the  schedule.  The 
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sixth  and  seventh,  parts  relate  to  money  paid  on  obli- 
gations created  by  the  company,  are  also  within  the 
same  rule.  There  is  some  evidence — the  declaration  of 
the  former  treasurer,  which  I  think  is  entitled  to 
weight — that  the  payments  may  have  been  made  out 
of  the  net  earnings.  The  eighth,  ninth,  and  twelfth  parts 
are  also  proper,  for  the  reasons  applicable  generally  to 
all  the  others.  The  tenth  relates  to  convertible  bonds, 
the  proceeds  of  which,  I  think,  could  not  affect  the  net 
profits,  and  therefore  was  improperly  allowed.  The 
eleventh  is  too  broad.  It  runs  back  to  1862,  and  it  is 
not  manifest  how  it  can  bear  upon  the  question  in- 
volved in  this  case.  •  With  the  two  exceptions  last 
stated,  I  think  the  order  was  right,  with  a  modification, 
however,  that  it  shall  be  confined  to  entries  in  the 
books  and  papers  relating  to  the  subject  referred  to, 
and  not  a  roving  commission  to  examine  the  entire 
books  which  contain  these  entries,  beyond  the  items  re- 
ferred to. 

The  order  must  be  affirmed  with  the  modification 
stated,  and  without  prejudice  to  another  applica- 
tion for  the  books  and  papers  mentioned  in  the  para- 
graph numbered  eleven  in  the  order. 

Neither  party  should  have  costs  of  this  appeal. 

Order  accordingly. 
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THOMPSON    against   THE    ERIE    RAILWAY 
COMPANY. 

\No.  2  of  this  Name.} 

Supreme  Court,   TJiird  Department,  Sixth  District ; 
General  Term,  September,  1870. 

DISCOVERY  AND  INSPECTION. — APPEAL. 

After  plaintiff  has  served  his  complaint,  he  cannot  properly  make  ap- 
plication for  a  discovery  of  books  and  papers,  until  after  the  answer 
has  been  served. 

Discovery  and  inspection  cannot  be  granted,  except  for  the  purpose  of 
preparation  of  pleadings  or  for  trial,  and  after  plaintiff  has  pleaded, 
he  cannot  need  discovery  before  the  cause  is  at  issue. 

An  order  granting  a  discovery  and  inspection,  in  a  case  in  which  it 
should  not  be  granted,  affects  a  substantial  right,  and  is  appealable 
to  the  court  at  general  term. 

Appeal  from  an  order.  ^ 

This  action  was  brought  by  John  W.  Thompson, 
Mary  T.  De  Forest,  James  Thompson,  and  others,  in 
their  own  behalf,  and  in  behalf  of  all  other  holders 
of  the  preferred  stock  of  the  Erie  Railway  Company, 
the  defendants,  to  seek  similar  relief  to  that  sought  in 
the  action  previously  reported.  The  present  action 
had  reference,  however,  to  the  transactions  and  income 
of  the  year  1869.  The  complaint  was  served,  and  on 
April  14,  1870,  an  order  was  made  that  the  issue 
should  be  as  of  that  date.  Thereafter,  and  before  the 
defendants  had  served  any  answer  or  demurrer,  and  be- 
fore the  defendants'  time  to  answer  had  expired,  the 
plaintiffs  applied  for  a  discovery  of  the  books  and  pa- 
pers of  the  defendants,  similar  to  that  sought  in  the 
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previously  reported  action.     The  order  was  granted, 
and  the  defendants  took  the  present  appeal  therefrom. 

William  A.  Beach  and  Thomas  G.  Shearman,  for 
the  appellants. 

Frank  Thompson,  for  the  respondents. 

BY  THE  COURT.* — MILLER,  P.  J. — I  think  that  the 
application  for  a  discovery  of  books  and  papers  cannot 
properly  be  made  until  after  an  answer  has  been 
served  to  the  plaintiffs'  complaint. 

Under  the  Code  (§  388),  a  judge  is  authorized  to 
make  an  order  for  an  inspection,  or  copy,  or  permis- 
sion to  take  a  copy  of  any  books,  papers,  and  docu- 
ments containing  evidence  relating  to  the  merits  of  the 
action  or  the  defense  therein.  The  Revised  Statutes 
do  not  extend  this  power  (2  Rev.  Stak,  199,  §  22).  The 
court,  then,  have  not  the  power  to  compel  a  discovery 
for  any  purpose  except  for  the  preparation  of  plead- 
ings or  for  trial.  In  this  case,  the  plaintiffs  do  not  re- 
quire a  discovery  to  prepare  the  complaint,  as  it  is  al- 
ready served.  Do  they  want  it  for  a  trial  before  an 
issue  is  joined  \  Perhaps  the  defendants  may  not  an- 
swer at  all,  and  allow  judgment  by  default ;  or,  if  they 
answer,  may  deny  only  a  single  fact,  thereby  admitting 
all  the  other  allegations  in  the  complaint.  In  this  con- 
tingency the  papers  required  would  probably  be  of  no 
avail.  So,  also,  if  the  defendants  interpose  a  demurrer, 
the  case  might  be  decided  without  requiring  any  of  the 
books  and  papers  called  for. 

InPalen  v.  Johnson  (18  Abb.  Pr.,  304),  it  was  held 
that  after  a  demurrer  had  been  overruled  and  the  de- 
fendant appealed  from  the  order,  a  motion  for  the  dis- 
covery of  books  and  papers  was  premature  until  the 


*  Present,  MILLER,  P.  J.,  and  POTTER  and  PARKEB,  JJ. 
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decision  of  such  appeal.  This  is  a  special  term  de- 
cision, but  there  is  great  force  in  the  reasoning  of  the 
judge  who  wrote  the  opinion.  It  is  quite  apparent,  I 
think,  that  there  are  insurmountable  difficulties  in  the 
way  of  making  an  order  for  a  discovery  of  books  and 
papers,  until  an  issue  is  framed  which  will  enable  the 
court  to  see  that  they  are  material.  See  also  Mora  ». 
McCready  (2  Bosw.,  669). 

In  Miller  «.  Mather  (5  How.  Pr^  160),  it  was  held 
that  an  order  for  a  discovery  may  be  enforced  before 
issue  joined  in  the  cause,  'but  it  does  not  appear  in  the 
report  under  what  circumstances  the  order  was 
granted.  It  may  be  made,  in  certain  cases,  as  to  enable 
a  defendant  to  make  his  defense  or  answer  (Stanton  v. 
Delaware  Mutual  Ins.  Co.,  2  Sandf.,  662),  or  the  plain- 
tiff to  reply  to  the  defendant's  answer  (Powers  v.  Elmen- 
dorf,  4  How.  Pr,,  60  ;  S.  C.,  2  Code  R.,  44).  In  Mor- 
rison •».  Sturges  (26  How.  Pr.,  177),  to  which  we  have 
been  referred,  it  does  not  distinctly  appear  at  what 
stage  of  the  action  the  application  was  made,  but  it  is 
fairly  to  be  inferred  that  it  was  after  issue  joined. 
There  is  nothing  in  the  case  to  show  that  the  applica- 
tion can  properly  be  made  by  the  plaintiff,  except  to 
prepare  a  pleading  before  an  issue  joined,  and  it  is  ap- 
parent what  questions  are  contested,  and  how  far  the 
books  or  papers  required  might  be  material  evidence 
on  the  trial. 

It  is  said  by  the  plaintiffs'  counsel,  that  an  issue  has 
been  framed  for  all  purposes,  under  the  order  of  the 
special  term  of  April  14,  1870,  by  which  it  was  ordered 
that  the  issue  should  be  of  the  last  mentioned  date. 
What  the  issue  would  be,  and  what  papers  and  books 
would  affect  it,  is  not  clear,  as  already  stated,  and  it  is 
therefore  difficult  to  see  how  the  order  in  question 
aids  in  establishing  that  the  papers  sought  are 
material. 

The  order  involves  a  substantial  right,  and  I  think 
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it  appealable.     See  opinion  in  Thompson  t>.  Erie  Rail- 
way Company.* 

As  the  motion  was  made  prematurely,  the  order  of 
the  special  term  must  be  reversed,  with  ten  dollars 
costs  of  appeal. 


THOMPSON    against   THE    ERIE    RAILWAY 
COMPANY. 

[No.  3  of  this  Name.'} 

Supreme  Court,  Third  District;  Special  Term,  Oc- 
tober, 1870. 

STAY  OF  PROCEEDINGS. — OPENING  DEFAULT. — OEDER 
TO  SHOW  CAUSE. — DEFAULT  ON  MOTION. 

An  order  staying  proceedings  applies  only  to  the  ordinary  proceedings 
in  the  action,  and  does  not  prevent  the  party  who  is  stayed,  from 
applying  to  the  court,  on  notice,  or  order  to  show  cause,  for  such 
remedies  as  are  usually  obtained  by  special  motion. 

An  application  may  properly  be  made  to  one  judge  to  open  an  order 
taken  by  default  before  another  judge ;  for,  as  such  orders  are  taken 
as  a  matter  of  course  if  no  one  opposes,  there  is  no  judicial  decision 
made,  within  the  rule  that  one  judge  should  not  review  the  orders 
of  another. 

An  order  to  show  cause  is  in  effect  merely  a  short  notice  of  motion, 
and  is  not  to  be  regarded  for  any  purpose  as  indicating  any  opinion 
of  the  court  on  the  merits  of  the  application. 

Defaults  taken  on  motion  at  special  term,  are  opened  as  matter  of 
course,  on  excuse  being  shown. 

After  a  motion  has  been  noticed,  it  is  irregular  for  the  adverse  party 
to  attempt,  by  an  order  to  show  cause,  to  require  the  moving  party 
to  bring  on  his  motion  at  a  different  place  from  that  fixed  by  the 
notice.  Any  reason  why  the  motion  should  not  be  heard  at  the 

*  Reported  on  p.  212  of  this  volume. 
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place  fixed  in  the  notice,  is  matter  to  be  presented  to  the  court  at 
such  place. 

Where  defendant  had  noticed  a  motion,  and  plaintiff  obtained  an  or- 
der to  show  cause  in  another  county  why  it  should  not  be  heard  in 
the  latter  place,  and  on  defendant's  not  appearing  on  the  return  of 
the  order  to  show  cause  in  such  other  county,  plaintiff  took  an  order 
denying  defendant's  motion, — Held,  that  the  order  was  irregular. 
The  only  order  which  he  could  take  in  such  a  case  was  an  order  re- 
quiring the  motion  to  be  made  during  the  term. 

Where  a  party  neglects  to  make  a  motion  which  he  has  noticed,  the 
other  party  cannot  take  an  order  denying  it,  but  only  an  order  giv- 
ing costs  for  not  appearing. 

Motion  to  open  default,  and  for  other  relief. 

This  action  is  the  same  as  that  in  which  the  decision 
of  the  general  term  on  appeal  from  the  order  of  discov- 
ery is  last  above  reported.  It  was  brought  by  holders 
of  preferred  stock  of  the  defendants,  to  recover  a  divi- 
dend thereon,  alleged  to  be  due  on  January  1,  1870. 

Before  issue  was  joined,  but  after  the  complaint  had 
been  served,  an  order  for  the  discovery  and  inspection 
of  documents  was  made  by  Judge  POTTER,  from  which 
the  appeal  above  mentioned  was  taken,  and  proceed- 
ings were  thereon  stayed  by  the  general  term  while  the 
appeal  was  under  advisement. 

Issue  was  joined  in  the  cause  on  September  14, 1870, 
by  the  service  of  an  answer. 

The  present  motion  had  several  objects,  and  in- 
volved a  number  of  questions.  The  defendants  moved — 

1.  To  open  a  default,  and  set  aside  an  order  ap- 
pointing a  referee  to  try  this  cause,  and  denying  a  sup- 
posed motion  to  change  the  place  of  trial,  a  motion 
which  was  never  made  or  noticed  to  be  made  before 
the  court  which  granted  the  order. 

2.  To  modify  an  order  for  discovery,   heretofore 
made,  so  far  as  to  permit  the  defendants  to  make  mo- 
tions in  the  cause. 

3.  To  change  the  place  of  trial. 
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The  facts  material  to  the  decision  of  the  motion  ap- 
pear in  the  opinion. 

Frank    Thompson   and   Samuel   Hand,   for  the 
plaintiffs. 

T.  G.  Shearman  and  William  A.  Beach,  for  the 
defendants. 

LEABISTED,  J. — The  place  of  trial  in  this  action  is 
Saratoga  county.  On  September  19,  plaintiffs  served 
an  affidavit  and  notice  of  motion  for  a  reference,  to  be 
made  on  September  27,  at  ten  A.  M.,  at  a  special  term 
to  be  held  at  Saratoga  Springs. 

On  September  21,.  the  defendants  obtained  an  order 
at  a  special  term  held  by  Mr.  Justice  IISTGALLS,  at  Troy, 
requiring  the  plaintiffs  to  show  cause  at  a  special  term 
to  be  held  at  Albany,  September  27,  at  ten  A.  M.,  why 
the  place  of  trial  should  not  be  changed  from  Saratoga 
to  New  York,  and  served  the  same,  with  the  affidavits, 
on  September  22. 

On  September  24,  the  plaintiffs  obtained  an  order 
from  Mr.  Justice  BOCKES,  at  a  special  term  in  Sara- 
toga, that  the  defendants  show  cause  at  the  special 
term  to  be  held  at  Saratoga,  on  ^September  27,  at  ten 
A.  M.  (among  other  things)  why  the  aforesaid  motion 
to  change  the  place  of  trial  should  not  be  heard  at  the 
time  and  place  aforesaid,  and  served  this  order,  and  the 
affidavits,  upon  the  defendants,  on  September  26. 

On  September  26,  the  defendants  obtained  from  Mr. 
Justice  BARNARD,  at  special  term  in  New  York,  an- 
other order  to  show  cause  at  the  special  term  at  Albany, 
on  September  27,  why  the  place  of  trial  should  not  be» 
changed  to  New  York.  This  order  was  obtained  be- 
cause an  affidavit  of  merits  had  been  omitted  from  the 
former  papers,  and  it  was  served  on  the  same  day. 

Mr.  Shearman,  the  attorney  for  the  defendant,  went 
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to  Troy  on  the  26th,  intending  to  go  to  Saratoga  on  the 
morning  of  the  27th,  to  attend  at  the  special  term  on 
the  hearing  of  the  order  to  show  cause  that  day ;  but  on 
that  morning  he  missed  the  train  at  Troy,  and  was  un- 
able to  get  to  Saratoga  in  time  for  the  motions. 

On  September  27,  at  the  special  term  at  Saratoga  be- 
fore Mr.  Justice  BOCKES,  and  at  half  past  ten  A.  M., 
the  plaintiff  took  by  default  an  order  of  reference  to 
Charles  J.  Lester. 

On  the  same  day,  and  at  the  same  special  term  at 
Saratoga,  and  at  the  same  hour  of  the  day,  the  plain- 
tiffs took  by  default  another  order,  which,  after  the  re- 
citals, is  as  follows : 

"  After  hearing  Gr.  G.  Scott,  of  counsel  for  plain- 
tiffs, it  is  ordered  that  said  motion  to  change  the  place 
of  trial  be  heard  forthwith.  And  no  one  appearing  to 
oppose,  it  is  further  ordered  that  said  order  to  show 
cause,  returnable  at  the  Albany  special  term,  be  vacated 
and  discharged  ;  and  further,  that  the  motion  to  change 
the  place  of  trial  herein  be  denied  with  ten  dollars 
costs." 

The  defendant  thereupon,  about  noon  of  September 
27,  at  the  Albany  special  term,  obtained  an  order  to 
show  cause  at  a  special  term  in  Albany,  on  September 
30,  why  the  defaults  should  not  be  set  aside,  why  the 
place  of  trial  should  not  be  changed,  and  for  various 
other  kinds  of  relief ;  and  the  motion  now  to  be  heard  is 
on  the  return  of  that  order. 

The  plaintiffs  object  that  the  defendants  have  no 
right  to  make  this  motion,  because  an  order  for  dis- 
covery has  been  granted  with  which  the  defendants 
have  not  complied,  and  which,  therefore,  operates  as  a 
stay  of  all  other  proceedings  (Rule  17).  The  language 
of  the  rule  is  very  sweeping.  Yet  it  must  plainly  have 
some  exceptions.  For  instance :  the  party  obtaining 
the  order  is  not  stayed,  as  the  plaintiff's  own  order 
shows ;  and  again,  the  party  ordered  to  make  discovery 


NEW  SERIES  :  VOL.  IX.  237 

Thompson  v.  Erie  Railway  Co. 

may  appeal  from  the  order.  In  the  case  of  Lapeous  v. 
Hart  (9  How.  Pr.,  541),  after  verdict  the  defendant  ob- 
tained an  order  for  thirty  days  to  make  a  case,  and  a 
stay  of  proceedings  in  the  mean  time.  Afterwards,  the 
plaintiff  obtained  an  order  or  arrest.  This  the  defend- 
ant moved  to  set  aside,  on  the  ground  that  it  was  in  vio- 
lation of  the  stay.  Mr.  Justice  HAKRIS  denied  the  mo- 
tion, saying  that  the  order  to  stay  proceedings  applied  on- 
ly to  the  ordinary  proceedings  in  the  action  ;  that  while 
the  plaintiff  could  not  obtain  the  relief  for  which  the 
action  was  brought,  he  might  proceed  to  obtain  any 
temporary  relief  to  which  he  might  be  entitled.  This  is 
undoubtedly  the  proper  construction  of  an  order  to 
stay  proceedings.  Such  an  order  does  not,  I  think, 
prevent  the  party  who  is  stayed  from  applying  to  the 
court  for  such  remedies  as  are  usually  obtained  by 
special  motion.  And  that  must  be  obvious  for  this 
reason.  The  court  which  granted  the  stay  of  proceed- 
ings has  the  power  to  modify  it,  and  the  granting  of  the 
relief  asked  in  a  special  motion  is,  at  the  most,  only  a 
modification  of  the  stay,  implied,  if  not  expressed. 
When  a  party  makes  a  motion,  his  opponent  may  re- 
ply that  the  moving  party  is  under  a  stay.  The  court 
will  then  consider  the  matter,  and  refuse  the  motion  if 
it  thinks  best,  or  grant  it,  thus  if  necessary,  modifying 
its  own  stay.  I  do  not  think  that  I  should  refuse  to 
hear  this  motion  on  account  of  the  stay  of  pro- 
ceedings. 

It  was  strenuously  argued  that  I  should  send  this 
motion  to  Mr.  Justice  BOCKES,  to  be  heard.  This  dis- 
position of  the  matters  would  suit  my  wishes  ;  for  it  is 
disagreeable  to  settle  such  a  strife  of  orders.  But  the 
motion  is  before  me  regularly.  The  moving  party  had 
a  right  to  make  it  at  this  special  term.  I  deem  it  my 
duty  to  decide  it,  not  to  evade  the  making  of  a 
decision.  f 

I  should  regret  very  much  if  there  should  seem  to 
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be  in  this  case  the  least  conflict  of  judicial  action. 
Nothing  of  the  kind  is  involved  in  the  hearing  of  this 
motion.  The  orders  which  the  defendants  now  ask  to 
open  or  set  aside,  were  taken  by  default.  By  the  rule  of 
court  (thirty-ninth),  as  well  as  by  familiar  practice,  the 
plaintiffs  took  the  orders  as  a  matter  of  course,  no  one 
opposing.  There  has,  therefore,  been  no  judicial  de- 
cision in  the  matter ;  for  a  decision  implies  the  hear- 
ing of  both  parties.  The  defendants'  failure  to  appear 
was  a  tacit  consent  to  the  entering  of  the  orders,  and  it 
was  unnecessary  for  the  court  to  pass  on  the  merits  of 
the  motions.  It  is  from  effects  of  that  tacit  consent 
that  the  defendants  now  wish  to  be  relieved,  not  from 
any  real  decision  against  them.  If  I  were  asked  to  re- 
verse a  decision  of  this  court  made  at  a  term  held  bj 
another  justice,  a  very  different  question  would  be 
raised. 

A  common  misapprehension  prevails,  as  I  think,  in 
regard  to  the  effect  of  an  order  to  show  cause.  It  is  in 
fact  only  the  authority  for  a  short  notice  of  motion 
(Code,  §  402).  When  a  motion  is  brought  before  the 
court  on  such  an  order,  the  party  obtaining  it  is  en- 
titled to  open  (N.  Y.  &  H.  R.  R.  v.  Metropolitan 
Police,  1  Hilt.,  562).  There  is  an  indistinct  idea  that 
by  an  order  to  show  cause,  the  court  has,  as  it  were, 
passed  upon  the  merits,  unless  the  opposing  party  can 
reverse  its  opinion.  But  this  is  incorrect.  It  is  not  to  be 
understood  that  when  a  court  grants  an  order  they  ex- 
press in  any  degree  an  opinion  on  the  merits.  It  would 
be  unjust  for  the  court  to  do  so,  because  the  order  is 
ex-parte,  and  the  opposing  party  ought  not  to  be,  and 
is  not,  prejudiced.  In  granting  an  order  to  show  cause, 
the  court  looks  not  at  the  merits,  but  at  the  question 
whether  there  is  a  necessity  for  a  shorter  notice  than  that 
of  eight  days.  I  think  some  light  will  be  throw  on  the 
present  case  by  keeping  in  mind  that  the  several  or- 
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ders  to  show  cause  are  of  no  more  effect  than  short  no- 
tices of  motion. 

In  regard  to  the  order  of  reference,  the  plaintiff 
took  a  default  about  half  an  hour  after  the  opening  of 
the  court.  The  attorneys  for  both  parties  reside  in 
New  York,  and  had  come  up  together  on  the  train,  and 
I  think  that  the  plaintiffs'  attorney  must  have  sup- 
posed that  the  defendants'  attorney  intended  to  oppose 
the  motion.  It  may  be  regular  to  take  a  default  at  an 
hour  of  the  day  as  early  as  this  was  done,  but  it  is 
not  customary  here,  and  certainly  at  this  day  it  is  al- 
most a  matter  of  course  here  to  open  defaults  on  any 
excuse  being  shown.  It  is  right  that  both  parties 
should  be  heard.  The  defendants'  attorney  swears  to 
an  excuse  for  not  attending,  and  though  there  is  an 
attempt  to  discredit  his  affidavit,  I  do  not  think  that  I 
ought  to  inpute  to  him  bad  faith  or  falsehood,  except 
on  positive  contradiction. 

The  default  should  be  opened  on  terms.  The  de- 
fendants' attorney  must  pay  ten  dollars  costs  of  mo- 
tion, and  as  the  term  at  which  the  motion  was  made 
has  probably  adjourned,  he  must  stipulate  that  the 
plaintiffs,  without  further  notice,  may,  if  they  wish, 
bring  that  motion  for  a  reference  on  before  some  special 
term  in  the  fourth  district,  which  will  be  fixed  in  the 
order  to  be  entered  on  this  motion  when  settled. 

As  to  the  order  made  in  regard  to  the  motion  for  a 
change  of  place  of  trial,  I  think  it  was  altogether  irreg- 
ular. The  defendant  had  noticed  a  motion  in  the  Al- 
bany special  term,  to  change  the  place  of  trial.  The 
plaintiff  noticed  a  new  motion  (for  so  I  understand  an 
order  to  show  cause)  for  the  Saratoga  special  term,  that 
the  defendant  make  his  motion  there.  I  think  such  a 
motion  is  altogether  novel.  I  see  no  propriety  in  it, 
and  great  evil.  If  there  be  a  reason  why  the  motion 
should  not  be  heard  where  it  is  noticed,  that  is  the 
place  to  present  that  reason.  The  plaintiff  in  this  case 
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could  have  appeared  at  Albany,  and  shown  reasons,  if 
they  had  them,  why  the  hearing  should  be  transferred 
to  Saratoga.  I  do  not  understand  what  authority  there 
can  be  for  a  motion  to  require  one's  opponent  to  make 
his  motion  at  a  different  place  from  that  which  he  has 
selected.  The  moving  party  is  not  bound  to  make  his 
motion  at  all.  He  may  altogether  neglect  to  make  it, 
at  the  penalty  of  paying  costs  of  appearing.  After  it 
is  made,  perhaps  the  court  may,  for  good  cause  shown, 
transfer  the  hearing  from  one  branch  to  another  branch 
of  the  same  court.  But  the  law  has  given  the  party 
the  right  to  make  his  motion  in  certain  places.  What 
power  has  the  other  party  to  limit  that  right  ?  With 
great  respect  to  the  extensive  power  of  the  court,  I  may 
even  ask  what  right  has  the  court  thus  to  limit  the 
party' s  rights.  If  a  party  can  thus  control  his  oppo- 
nent as  to  one  motion,  he  might  as  to  all.  The  plain- 
tiff might  move  that  all  the  defendant' s  motions  in  this 
action  should  be  made  in  Saratoga  County. 

But  there  is  still  more  irregularity  in  the  plaintiffs' 
practice.  Their  notice  of  motion  (order  to  show  cause) 
was,  if  I  remember  correctly,  that  the  plaintiffs'  mo- 
tion to  show  cause  be  heard  at  Saratoga  special  term, 
on  the  27th.  The  defendant  making  default,  the  most 
to  which  the  plaintiffs  were  entitled  was  the  relief 
which  they  asked  for,  in  that  defendants'  motion 
should  be  heard  at  that  time  and  place.  If  they  had 
taken  that  order  only,  then  it  would  have  been  the 
privilege  of  the  defendants  (assuming  the  order  to  be 
regular),  to  make  their  motion  at  any  time  during  that 
special  term.  It  would  only  be  for  neglect  to  move 
during  the  term  that  they  could  have  been  required  to 
pay  costs.  But  the  plaintiffs  entered  an  order  requir- 
ing the  defendants  to  make  their  motion  forthwith, 
and  then  entered  an  order  vacating  and  discharging 
Judge  LSTGALLS'  order,  and  furthermore  denying  the 
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motion  to  change  the  place  of  trial,  with  ten  dollars 
costs. 

Now  it  is  well  known  practice  that  on  failure  to 
bring  on  a  motion  the  opposing  party  may  have  costs  for 
appearing.  But  this  can  only  be  when  the  moving 
party  has  utterly  failed  to  bring  on  his  motion.  He 
has  not  failed  to  bring  it  on  until  the  opportunity  has 
passed.  Costs  for  not  moving  are  granted  only  at  the 
close  of  the  special  term.  And  it  is  not  stated  that  the 
special  term  was  over  at  half  past  ten. 

But  again  :  the  plaintiffs  have  entered  an  order  deny- 
ing a  motion  which  the  defendant  never  made.  As  it 
stands,  the  defendants  are  prevented  from  moving  to 
change  the  place  of  trial,  because  it  appears  that  such 
a  motion  has  once  been  denied.  Where  a  party  ne- 
glects to  malic  a  motion  which  he  has  noticed,  there  is 
no  right  to  deny  it,  but  only  to  give  costs  for  not  ap- 
pearing. 

This  is  all  irregular,  and  must  be  set  aside.  The  ir- 
regularity itself  indicates  that  the  order,  as  appears  on 
its  face,  was  taken  by  default,  and  without  any  actual 
decision  by  the  judge.  For  the  judge  would  not  have 
denied  a  motion  which  had  not  been  made. 

Setting  this  order  aside,  the  motion  to  change  the 
place  of  trial  is  now  supposed  to  be  before  me.  But  it 
was  in  fact  not  argued,  and  the  plaintiffs  said  that  they 
were  not  ready.  I  shall  order  it  to  stand  to  the  next 
Albany  special  term.  The  defendants  may,  of  course, 
countermand  it,  if  they  do  not  wish  to  bring  it  on  then. 
So  far  as  the  right  to  make  a  motion  to  change  the 
place  of  trial  is  concerned,  the  defendants  are  not  to  be 
stayed  by  the  order  for  discovery.  I  deny,  without 
prejudice,  any  motion  to  modify  the  stay  under  that 
order  in  other  respects. 


N.  s.— ix.— 16 
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KAMSAY    against    THE    ERIE    RAILWAY 
COMPANY. 

Supreme  Court  First  District ;  at  Chambers,  Novem- 
ber, 1870. 

OPENING  DEFAULT.  —  TEEMS  OF  DISMISSAL  OF  COM- 
PLAINT. 

The  dismissal  of  the  complaint,  at  the  trial  of  the  action,  by  a  justice 
of  the  court,  upon  the  plaintiff's  submitting  to  a  default,  after  he 
has  unsuccessfully  applied  for  a  postponement,  is  not  conclusive  upon 
him ;  and  he  may  apply  to  another  justice  of  the  same  court  for  an 
order  opening  the  default. 

Upon  such  application,  the  question  is  whether,  taking  into  considera- 
tion all  the  facts  and  circumstances  disclosed,  and  the  proceedings 
in  the  action,  the  order  of  dismissal  should  be  retained. 

An  order  upon  the  minutes  of  the  trial  term,  dismissing  the  complaint 
and  directing  the  cause  to  stand  over  to  a  specified  date,  to  fix  the 
amount  of  an  allowance  to  the  defendants,  and  to  give  plaintiff 
leave  at  that  time  to  open  a  default  and  try  the  cause, — is  a  mere 
judgment  of  dismissal ;  and  the  fixing  the  time  and  place  at  which 
which  leave  might  be  applied  for,  and  coupling  that  with  the  con- 
dition that  the  plaintiff  should  then  and  there  try  the  cause,  are 
irregular,  and  do  not  conclude  the  plaintiff. 

Motion  to  open  default. 

This  action  was  brought  by  Joseph  H.  Ramsay 
against  the  Erie  Railway  Company  and  others,  and  at 
the  October  special  term  it  was  called  on  for  trial.  The 
plaintiffs'  counsel  asked  for  a  postponement  of  the 
cause,  but  defendants'  counsel  insisted  upon  going  on. 
The  justice  holding  the  court  denied  the  motion  to 
postpone,  and  directed  that  the  cause  proceed. 

The  plaintiff,  whose  proceedings  had  been  re- 
strained by  an  injunction,  objected  that  by  reason 
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thereof,  he  was  necessarily  unprepared  for  trial,  and 
that  rather  than  go  to  trial,  he  would  submit  to  a  non- 
suit, which  was  accordingly  ordered,  and  an  entry 
made  in  the  minutes,  which  is  stated  in  the  opinion. 

The  plaintiff  now  moved,  before  another  justice,  for 
an  order  vacating  the  dismissal  of  the  action,  and 
opening  the  default. 

BRADY,  J. — The  dismissal  of  the  complaint  in  this 
action  by  default,  at  the  last  October  term,  is  not  con- 
clusive upon  the  plaintiff,  although  not  ordered  until 
after  a  motion  to  postpone  the  trial  had  been  heard  and 
determined  against  him ;  and  an  application  to  set 
aside  the  order  may  therefore  be  made,  notwithstand- 
ing the  quasi  review  of  the  decision  of  another  justice 
which  such  a  proceeding  involves  (Leighton  v.  Wood, 
Frst  District,  General  Term,  17  Abb.  Pr.,  178). 

The  question,  therefore,  now  presented,  is  whether, 
taking  into  consideration  all  the  facts  and  circumstan- 
ces disclosed,  and  the  proceedings  in  this  action,  the  or- 
der of  dismissal  should  be  retained.  Upon  what  seems 
to  me  to  be  a  much  more  elaborate  exposition  of  such 
facts,  circumstances  and  proceedings,  and  certainly  a 
better  opportunity  for  deliberation  than  can  be  afforded 
the  justice  presiding  at  a  trial  term,  it  is  my  judgment 
that  the  default  should  be  set  aside.  I  deem  it  unnec- 
essary to  express  in  detail  the  reasons  which  have  led 
to  this  result.  I  consider  it  sufficient,  on  a  motion  of 
this  character,  to  state  generally  the  conclusions  at 
which  I  have  arrived. 

It  is  proper,  however,  for  me  to  say  that  the  entry 
upon  the  minutes,  which  was  as  follows:  "Complaint 
dismissed  with  costs  upon  order  being  entered,  the 
cause  to  stand  over  to  November  14,  1870,  at  half  past 
ten  o'clock  A.  M.,  to  fix  the  amount  of  the  extra  al- 
lowance to  the  defendants,  and  to  give  the  plaintiff 
leave  at  that  time  to  open  the  default  and  try  the 
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cause," — was,  notwithstanding  the  leave  suggested,  a 
judgment  of  dismissal.  The  defendants,  by  their  pro- 
ceeding, were  entitled  to  the  order  dismissing  the  com- 
plaint upon  the  denial  of  the  motion  to  postpone,  and 
to  that  only.  They  took  more  than  that,  as  appears  by 
the  entry  above  set  forth.  They  could  not  by  their 
action,  unsolicited  by  the  plaintiff,  name  the  time  and 
place  at  which  leave  to  open  the  default  would  be 
given,  and  more  particularly  when  such  leave  was  to 
be  coupled  to  the  condition  that  he  should  then  and 
there  try  the  cause.  They  could  not  thus,  without  his 
application  therefor,  or  approval  thereof,  limit  or  con- 
fine him  to  the  tribunal  to  which  he  might  apply  for 
relief  from  the  order  made  or  judgment  pronounced,  or 
in  any  way  anticipate  the  terms  upon  which  such  re- 
lief should  be  extended.  I  have  heretofore,  in  the  case 
of  Bolles  -0.  Duff  (decided  at  the  general  term  of  this 
district,  and  reported  in  56  Barb.)  567),  expressed  my 
views  to  this  effect  upon  a  kindred  proceeding,  and 
still  adhere  to  them. 

Ordered  accordingly. 
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CRAM  against  WEBB. 

Supreme  Court,  First  Department,  First  District; 
General  Term,  November,  1870. 

LEGAL  TENDER. — MEASURE  OP  RECOVERY. 

Upon  a  contract  made  before  the  legal  tender  act  of  1862,  although 
the  time  of  payment  has  been  extended  by  an  agreement  made  sub- 
sequent to  that  act,  plaintiff  is  entitled  to  a  judgment  requiring 
payment  in  gold. 

Appeal  from  a  judgment. 

This  action  was  brought  by  Henry  A.  Cram,  execu- 
tor of  Frances  Hendricks,  against  James  Watson  Webb 
and  others.  The  object  of  the  action  was  to  make  par- 
tition of  lands  among  the  devisees  of  Jacob  Cram. 
Alfred  Tobias,  the  trustee  of  M.  M.  Hendricks,  was 
made  a  party,  as  an  incumbrancer,  holding  bonds  and 
mortgages  made  by  Jacob  Cram  in  1855.  The  mort- 
gages became  due  by  their  terms  in  1860.  In  1866,  the 
trustee  then  holding  them  made  an  agreement  with 
Jacob  Cram  as  follows  : 

'  *  That  the  time  for  the  payment  of  the  said  several 
mortgages  so  held  by  the  said  party  hereto  of  the  first 
part  shall  be,  and  hereby  is,  extended  to  February  1, 
1871,  with  interest  at  seven  per  cent.,  payable  semi-an- 
nually,  on  the  first  days  of  August  and  February,  in 
each  and  every  year,  until  February  1,  1871." 

The  agreement  omitted  all  mention  of  the  bonds. 

It  was  proved  that  between  1855,  the  time  of  the  ex- 
ecution of  the  four  bonds  and  mortgages,  and  1866,  the 
time  of  the  execution  of  the  agreement,  the  mortgaged 
premises  had  greatly  risen  in  value,  until  they  became 
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worth  from  four  to  six  times  the  amounts  of  the  mort- 
gages. 

The  referee,  before  whom  the  question  came,  re- 
ported that  the  mortgages  should  be  paid  in  legal  ten- 
der notes.  To  his  report  the  defendant,  Tobias,  ex- 
cepted. 

Mr.  Justice  BEADY,  at  special  term,  sustained  the 
exception  of  the  defendant,  and  ordered  judgment  that 
the  mortgages  be  paid  in  coin.  From  this  judgment 
the  present  appeal  was  taken  to  the  court  at  general 
term. 

Lewis  L.  Delafield,  for  the  appellants. — I.  The 
agreement  extending  the  time  for  the  payment  of  the 
mortgages,  is  a  new  and  independent  contract  for  the 
payment  of  money,  and  having  been  made  after  the  le- 
gal tender  act  went  into  effect,  can  be  satisfied  by  the 
payment  of  greenbacks.  This  agreement  has  all  the 
elements  of  a  new  contract,  (a. )  The  parties  are  different 
on  both  sides.  The  mortgages  were  made  between  Ja- 
cob Cram  and  wife  and  the  executors  of  Frances  Hend- 
ricks ;  the  agreement  between  Jacob  Cram  alone  and' 
the  trustees  of  M..  M.  Hendricks.  (5.)  The  time  of  pay- 
ment fixed  by  the  mortgages  was  May  1,  1860.  The 
time  named  in  the  agreement  was  February  1,  1871. 
(c.)  The  consideration  of  the  mortgages  was  nineteen 
thousand  dollars.  That  of  the  agreement  was  one  dol- 
lar, (d.)  The  mortgages  recite  the  bonds ;  the  agree- 
ment does  not  mention  them. 

II.  The  intention  of  the  parties  at  the  time  of  exe- 
cuting the  bonds  and  mortgages  and  at  the  time  of  exe- 
cuting the  agreement,  was  entirely  different.  The 
immense  rise  in  value  of  the  mortgaged  premises 
between  these  periods,  is  in  evidence.  The  amounts 
advanced  on  the  bonds  and  mortgages  bore  a  large  pro- 
portion to  the  value  of  the  lots,  and  it  was  desirable  at 
that  time  that  there  should  be  a  personal  obligation  on 
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the  part  of  the  borrower.     This  was  provided  in  the 
bonds.     When  the  agreement  of  February  24,   1866, 
was  made,  all  this  was  changed.     The  property  had 
become  very  valuable,  and  the  loan  bore  a  small  pro- 
portion to  the  value.     The  personal  obligation  was  no 
longer   necessary,   and  was  waived  by  the  trustees. 
This  is  clear  from  the  words  of  the  agreement.     It  ex- 
tends ' '  the  time  for  the  payment  of  the  said  several 
mortgages"    Not  a  word  is  said  of  the  bonds.     The 
time  for  their  payment  was  not  extended,  because  they 
had  fulfilled  their  purpose,  and  were  abandoned.   That 
this  was  the  intention  of  the  parties  is  made  more  evi- 
dent from  the  words  used  "the  time  for  the  payment" 
of  the  "mortgages."     The  time  for  the  payment  of  the 
mortgages  would  never  come,  except  under  this  agree- 
ment.    The  payment  would  be  made  on  the  bonds. 
This  intention  also  appears  from  the  words  that  follow : 
"  with  interest  at  seven  per  cent.,  payable  semi-annu- 
ally  on  the  first  days,  of  August  and  February  in  each 
and  every  year,   until    February  1,   1871."      If  this 
agreement  extended  the  time  for  the  payment  of  the 
old  bonds,  this  last  clause  is  unmeaning  and  surplus- 
age.    The  court  will  not  construe  the  solemn  words  of 
a  sealed  instrument  as  surplusage,  if  by  any  reason- 
able construction  a  meaning  can  be  given  them  harmo- 
nious with  the  probable  intention  of  the  parties.     If  the 
parties  intended  nothing  more  than  the  extension  of  the 
time  of  payment  of  the  bonds  and  mortgages,  this 
agreement,  drawn  by  careful  counsel,  would  not  have 
been  made.     A  simple  parol  agreement  would  have 
answered  (Dodge  v.  Crandall,   30  IT.    T.,   294).     The 
supreme  court  have  based  their  decisions  of  payment 
in  gold  or  currency  upon  the  intention  of  the  parties, 
which  they  have  endeavored  to  gather  from  all  the  cir- 
cumstances of  each  case,  as  I  have  done  here  (Bronson 
v.   Rhodes,  7    Wall.,  245 ;   Butler  v.    Horwitz!    Id., 
259). 
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III.  The  parties  consummated  their  intention  of  ex- 
tending the  time  for  the  payment  of  the  mortgages,  and 
releasing  the  bonds,  when  they  executed  the  agreement 
in  1866.  In  Merritt  v.  Bartholick  (36  W.  Y.,  46),  the 
court  say  that  if  in  a  written  assignment  describing  the 
mortgage  alone,  nothing  is  said  of  the  bond,  it  is  im- 
possible to  hold  that  the  intention  is  to  assign  the  bond. 
So,  in  this  case,  the  time  of  extending  the  mortgage 
alone  being  mentioned,  it  cannot  be  supposed  that  they 
intended  to  extend  the  time  for  the  bonds.  But  the 
effect  of  discharging  the  bonds  and  extending  the 
mortgages,  in  the  absence  of  such  an  agreement  as  this, 
would  be  to  discharge  the  debt.  The  bonds  were  the 
principal ;  the  mortgages,  the  incident.  A  discharge 
of  the  bonds  without  mentioning  the  mortgages,  would 
discharge  the  mortgages.  An  assignment  of  the  bonds, 
without  naming  the  mortgages,  would  carry  the  latter. 
But  an  assignment  of  the  mortgages  without  naming 
the  bonds,  would  pass  no  interest  in  the  mortgages 
(Cooper  v.  Newland,  17  Abb.  Pr.,  342  ;  Merritt  v.  Bar- 
tholick, 36  N.  r.,  44 ;  S.  C.,  47  Barb.,  253).  But  such 
an  assignment  has  the  effect  of  extinguishing  the  mort- 
gages. "  The  mortgage  cannot  exist  as  an  independ- 
ent debt.  If  by  especial  agreement  it  does  not  accom- 
pany the  security  assigned,  it  is  ipso  facto  extin- 
guished, and  ceases  to  be  a  subsisting  demand." 
SUTHERLAND,  J.,  in  Langdon  v.  Buell  (9  Wend.,  80). 
To  avoid  the  discharge  of  the  mortgages  upon  the  re- 
lease of  the  bonds,  the  agreement  was  made  to  extend 
the  "time  for  the  payment  of  the  mortgages,"  thus  se- 
curing the  principal  sum  ;  and  to  provide  anew  for  the 
payment  of  interest,  a  new  clause  was  inserted,  securing 
the  latter.  The  agreement  takes  the  place  of  the 
bonds.  It  re-affirms,  revises  and  restores  the  mort- 
gages which  otherwise  would  have  fallen.  An  action 
of  forelosure  would  lie,  not  upon  the  bonds  and  mort- 
gages, but  the  agreement  and  mortgages.  The  princi- 
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pie  of  substituting  a  new  agreement  and  attaching  the 
old  collateral  to  it,  is  familiar  to  our  law.  It  is  in  this 
way  that  mortgages  are  kept  alive  in  all  cases  where 
land  is  conveyed  subject  to  the  payment  of  a  mortgage 
which  the  grantee  assumes  to  pay  as  part  of  the  pur- 
chase money,  and  where  the  original  mortgagor  has 
been  discharged  by  the  original  mortgagee.  The  land 
then  becomes  the  primary  fund,  and  the  mortgage, 
which  can  only  exist  as  an  incident,  upon  the  dis- 
charge of  the  bond  becomes  collateral  to  the  agree- 
ment contained  in  the  deed  assuming  to  pay  it  as  part 
of  the  purchase  money  (Bently  v.  Yanderheyden,  35 
N.  r.,  677). 

IV.  If  the  court  should  come  to  the  conclusion  that 
the  money  is  due  upon  the  bonds  of  1855,  the  inquiry 
arises,  whether  the  case  of  Hepburn  v.  Griswold  (8 
Wall.,  604),  applies.  This  case  only  decided  that  a 
promisory  note  made  and  falling  due  before  the  legal 
tender  act  was  passed,  must  be  paid  in  gold.  It  must 
be  followed  wherever  it  applies,  but  it  is  respectfully 
submitted  that  as  it  was  decided  by  barely  the  requisite 
number  of  judges,  in  a  small  court,  with  three  dissent- 
ing voices,  it  should  not  be  stretched  to  cover  other  dis- 
similar cases,  unless  the  court  are  satisfied  that  the 
train  of  reasoning  followed  is  justly  applicable  to  each 
new  case.  There  is  a  marked  distinction  between 
bonds  and  mortgages  and  promissory  notes.  The  lat- 
ter form  part  of  the  circulation  of  the  country ;  are 
drawn  for  short  periods ;  are  negotiable ;  are  discounted 
at  high  rates,  and  put  upon  the  market  at  great  ex- 
pense ;  have  no  collateral  security,  but  derive  their 
value  from  the  confidence  of  the  community  in  the 
ability  of  the  maker  to  redeem  them.  The  promise  is 
to  pay  dollars.  What  dollars  ?  Why,  the  same  dollars 
that  were  received  by  them.  Bonds  and  mortgages  are 
not  negotiable ;  are  made  for  long  periods  and  at  little 
expense ;  do  not  depend  upon  the  character  of  the 
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bondsman  ;  and  provide  for  their  payment  in  "  dollars, 
lawful  money  of  the  United  States."  What  dollars  ? 
Whatever  dollars  are  lawful  money  of  the  United 
States  when  the  day  of  payment  comes.  The  words 
are  used  prospectively.  In  the  Griswold  case,  when 
the  note  was  made  and  when  it  fell  due,  and  suit  was 
brought,  gold  was  the  only  legal  tender.  The  rights 
of  the  parties  became  fixed  at  that  time,  and  the  subse- 
quent passage  of  the  legal  tender  act  could  not  divest 
them.  In  the  case  at  bar,  the  bonds  and  mortgages 
were  made  in  1855,  and  become  due  in  1871.  In  the 
former  year  there  was  only  one  kind  of  legal  tender, 
viz :  coin.  In  the  latter  there  are  two,  viz :  coin  and 
greenbacks.  But  coin  is  not  the  medium  of  circulation, 
and  greenbacks  are.  The  debtor  has  the  right  of  se- 
lecting which  currency  he  will  pay  in  when  both  are 
legal.  It  is  an  ancient  rule,  that  "in  case  an  election 
is  given  of  two  several  things,  always  he  that  is  the 
first  agent,  and  which  ought  to  do  the  first  act,  shall 
have  the  election"  (CoTce  Lift.,  145  a).  Take  the  re- 
verse of  this  case.  Suppose  a  contract  made  now  for 
the  payment  of  money.  When  it  matures,  suppose 
greenbacks,  although  legal  tender,  have  disap- 
peared, except  as  curiosities,  and  gold  has  taken  their 
place.  The  debtor  tenders  gold,  and  the  creditor 
claims  greenbacks.  If  you  hold  that  the  creditor  can 
select  what  kind  of  currency  he  will  be  paid  in,  in  the 
case  before  you,  you  must  decide  in  the  same  way  in 
the  supposed  case.  This  would  seem  to  be  a  reductio 
ad  oibsurdum. 

V.  The  time  of  payment  determines  the  kind  of  cur- 
rency in  which  payment  shall  be  made,  and  when 
there  is  more  than  one  kind,  the  party  paying  has  the 
election.  Many  familiar  instances  can  be  given  ; — e.  g., 
in  agricultural  leases,  reserving  so  many  bushels  of 
merchantable  winter  wheat,  it  is  unnecessary  that  the 
grain  each  year  should  be  equal  to  that  existing  at  the 
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date  of  the  lease  ;  it  is  sufficient  if  it  is  equal  to  the 
crop  of  the  year  in  which  it  is  paid.  A  contract  made 
to-day  for  the  sale  of  merchantable  potatoes  next  year, 
does  not  require  of  the  seller  potatoes  as  good  as  those 
of  this  season  ;  it  is  sufficient  if  they  are  equal  to  the 
potatoes  which  are  merchantable  next  year.  Stripped 
of  its  character  of  legal  tender,  money  is  to  be  treated 
like  any  other  commodity,  and  governed  by  the  same 
rules.  In  determining  the  question  before  you,  it  must 
be  so  stripped. 

VI.  The  case  of  Hepburn  v.  Griswold  is  no  con- 
trolling authority  over  the  case  at  bar. 

Samuel  Hiker,  for  the  respondent. — I.  The  debt 
having  been  contracted  and  having  fallen  due  prior  to 
the  legal  tender  act,  can,  according  to  the  decision  of 
the  supreme  court  of  the  United  States,  be  discharged 
by  payment  in  gold  and  silver,  and  not  otherwise 
(Hepburn  v.  Griswold,  8  Wall.,  603). 

II.  The  claim  of  the  appellant  that  the  instrument 
executed  in  February,  1866,  by  the  debtor  and  the 
creditor,  extending  the  time  of  payment  of  the  debt, 
makes  the  debt  payable  in  United  States  notes,  is  un- 
tenable. To  give  this  instrument  that  effect  is  to  as- 
sert that  it  created  the  debt  of  nineteen  thousand  dol- 
lars ;  for  it  is  only  a  debt  contracted  after  February  25, 
1862,  that  can  be  paid  in  United  States  notes  (Hepburn 
V.  Griswold).  But  it  could  not  have  created  an  indebt- 
edness in  1866,  without  discharging  the  original  in- 
debtedness of  1855,  and  annulling  the  bonds  and  mort- 
gages ;  and  this  demonstrates  the  absurdity  of  the 
proposition.  Again :  contracts  are  to  be  construed  ac- 
cording to  the  manifest  intention  of  the  parties,  and  it 
would  be  hostile  to  the  actual  intent  of  the  parties  to 
that  paper,  to  adopt  the  construction  put  upon  it  by 
the  appellant.  The  sole  object  the  parties  sought  to 
accomplish  by  the  extension,  was  to  postpone  to  Feb- 
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ruary  1,  1871,  the  time  of  payment.  To  hold  that  by 
that  paper  they  canceled  the  original  indebtedness, 
with  all  its  securities,  and  created  a  new  debt  with  no 
security,  would  disregard  the  plain  intent  of  the  con- 
tracting parties.  Again :  when  the  paper  of  February, 
1866,  was  executed,  the  debt  was  payable  in  gold  and 
silver  only.  The  parties  to  that  paper  alter  the  time 
of  payment  of  the  debt,  and  that  alone. 

BY  THE  COUET.* —  INGEAHAM,  P.  J. — We  are 
unanimously  of  opinion  that  the  judgment  directing 
the  mortgages  in  this  case  to  be  paid  in  gold  was  cor- 
rect, and  it  must  be  affirmed. 

Judgment  affirmed. 


FISH  against  CRANE. 

Supreme   Court,    Fourth   District;    General    Term, 
October,  1869. 

COSTS  AGAINST  EXECUTOES. 

Un  er  the  Code  of  Procedure, — which  changes  the  rule  prescribed 
by  the  Revised  Statutes  (Code  of  Pro.,  §  317  ;  2  Rev.  Stat.,  90,  §  41), 
— the  plaintiff,  in  an  action  against  an  executor  or  administrator  is 
entitled  to  costs  in  the  same  manner  as  he  would  have  been  entitled 
to  them  in  an  action  against  the  deceased  in  his  lifetime ;  and  the 
judgment  should,  in  all  cases,  direct  that  the  costs  recovered  shall 
be  collected  out  of,  or  charged  upon,  the  estate  or  assets  in  the 
hands  of  the  representative,  unless  the  court  should  adjudge  them 

*  Present,  INGRAHAM,  P.  J.,  and  G.  G.  BARNARD  and  CARDOZO,  JJ. 
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to  be  chargeable  personally,  on  account  of  mismanagement  or  bad 
faith.  * 

An  order  of  the  special  term,  in  an  action  against  executors  or  admin- 
istrators, granting  costs  upon  a  recovery  against  them,  which  does 
not  direct  the  costs  to  be  paid  by  the  representative  personally,  has 
the  effect  only  of  charging  the  costs  upon  the  estate  in  the  hands  of 
the  representative  ;  and  it  seems,  that  no  motion  is  necessary  for  this 
purpose  as  to  the  costs,  although  such  a  motion  is  necessary  in  re- 
spect to  an  extra  allowance. 

Appeal  from  an  order. 

This  action  was  brought  by  Samuel  N.  Fish  against 
Amos  L.  Crane,  executor,  and  Mary  Brooks,  execu- 
trix of  Cooper  Brooks,  deceased.  It  appeared  that  the 
executor  and  executrix  had  advertised  for  claims  under 
the  statute,  and  that  Fish,  having  a  claim  for  thirty-six 
hundred  dollars  for  services  against  the  estate  repre- 
sented by  defendants,  presented  it  during  the  pendency 
of  the  publication  of  notice  for  presentment  of  claims, 
and  his  claim  was  immediately  and  totally  rejected. 

A  suit  having  been  instituted  by  him,  and  vigor- 
ously defended  by  the  executors,  he  recovered  nine- 
teen hundred  and  twenty-four  dollars. 

A  motion  for  costs  and  extra  allowance  was  made 
by  him,  and  heard  before  Mr.  Justice  JAMES,  at 
special  term,  August  4,  1869,  who  granted  both,  on  au- 
thority of  Fort  «.  Gooding  (9  Barb.,  388). 

The  defendants  appealed  from  this  order. 

H.  L.  JTnowleSj  for  appellants. — I.  The  statute  pro- 

*  "We  understand  that  the  court  of  appeals  have  recently  decided 
in  Morgan  v.  Skidmore  (not  yet  reported),  that  section  317  of  the 
Code  of  Procedure  does  not  allow  costs  against  executors  and  admin- 
istrators when  they  are  exempted  therefrom  by  the  Revised  Statutes. 
And  that  this  provision  is  not  confined  to  costs  to  be  paid  by  the  ex- 
ecutors personally,  but  is  general.  Compare,  also,  Howe  v.  Lloyd, 
Post,  257 ;  and  Smith  V.  Patten,  Ante,  205. 
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hibits  a  recovery  against  executors,  unless  the  payment 
of  the  claim  was  unreasonably  resisted  or  neglected,  or 
the  defendants  refused  to  refer  the  claim  (2  Rev.  Stat., 
p.  90,  §  41). 

II.  Payment  was  not  unreasonably  resisted  or  ne- 
glected,    (a.)  The  defendants  are  trustees  of  a  fund  to 
be  guarded  for,  and  distributed  to  creditors,  and  resist- 
ance is  not  unreasonable  if  in  good  faith  (Robert  v. 
Ditmas,  7  Wend.,  522-5  ;  Buckhout  0.  Hunt,  IQ  How. 
Pr.,  407 ;  Mcholson  v.  Showerman,   6   Wend.,    554 ; 
Swift  v.  Blair,    12  Id.,    278 ;    Stephenson    v.    Clark, 
12  How.   Pr.,    282).     (&.)    Resistance   can  never   be 
deemed  unreasonable  if  it  results  in  materially  re- 
ducing   the   demand  (Robert  v.  Ditmas,    ubi   sup. ; 
Carhart  v.   Blaisdell,    18   Wend.,    531 ;    Comstock  v. 
Olmstead,   6  How.  Pr.,  77;  McCann   v.  Bradley,  15 
Id.,  79  ;  Buckhout  v.  Hunt,  ubi  sup.}. 

III.  Rejection  of  the  account  is  not  a  refusal  to  re- 
fer (2  Rev.  Stat.,  p.  89,  §  38  ;  Stephenson  v.  Clark,  12 
How.  Pr.,  282  ;  Proude  v.  Whiton,  15  Id.,  304 ;  af- 
firmed at  Monroe  general  term  ;  Buckhout  v.  Hunt, 
ubi  sup. ;  Swift  v.  Blair,  12  Wend.,  278,  per  SAVAGE, 
J. ;  McCann  v.  Bradley,  15  How.  Pr.,  79,  IN".  Y.  general 
term). 

L.  W.  Russell,  for  respondent. — I.  The  unqualified 
rejection  of  plaintiff's  claim,  unaccompanied  by  an 
offer  to  refer,  was  equivalent  to  a  refusal  to  refer.  The 
defendants  having  taken  upon  themselves  the  responsi- 
bility of  peremptorily  rejecting  the  claim,  it  became 
their  duty  to  offer  to  refer,  and,  standing  silent,  they 
put  plaintiff  to  his  legal  remedy  (Fort  v.  Grooding,  9 
Barb.,  388 ;  approved  in  Mblo  v.  Binsse,  31  How.  Pr., 
476). 

II.  The  exemption  from  liability  for  costs,  so  far  as 
the  estate  is  concerned,  afforded  by  the  Revised  Stat- 
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utes,  is  repealed  by  section  317  of  the  Code,  (a.)  A 
distinction  is  made  by  the  statute  between  awarding 
costs  against  the  executors  and  administrators  person- 
ally, and  against  the  estate  represented  (3  Itev.  Stat., 
6  ed.,  176).  (&.)  The  Code  puts  all  representative  per- 
sons on  the  same  footing  as  to  costs,  awarding  them  in 
all  cases,  but  not  charging  such  parties  personally,  ex- 
cept for  bad  faith  or  mismanagement.  It,  however,  ex- 
amples "executors  and  administrators,"  even  in  the  ca- 
ses where  they  are  exempted  by  the  Revised  Statutes. 
By  the  rule  expressio  unius  est  exclusio  alterius,  this 
exemption  is  only  personal,  and  does  not  exempt  the 
estate  represented  (Murray  v.  Smith,  9  Bosw.,  689). 

BY  THE  COUKT.* — ROSEKRANS,  J. — The  Code  of 
Procedure  (§  317)  has  changed  the  law  in  relation  to 
costs  in  actions  prosecuted  or  defended  by  an  executor 
or  administrator.  By  the  Revised"  Statutes  (vol.  2, 
p.  90,  §  41),  no  costs  could  be  recovered  in  an  action 
against  an  executor  or  administrator  to  be  levied  of  his 
property,  or  of  the  property  of  the  deceased,  unless  it 
should  appear  that  the  demand  on  which  the  action 
was  founded,  was  presented  within  the  time  mentioned 
in  the  notice  required  to  be  published  for  the  presenta- 
tion of  claims  against  the  estate,  and  its  payment  was 
unreasonably  resisted  or  neglected,  or  that  the  defend- 
ant refused  to  refer  the  same  pursuant  to  the  provisions 
of  the  statute.  If  it  did  not  so  appear,  the  court  was 
authorized  to  direct  the  costs  to  be  levied  of  the  prop- 
erty of  the  defendants  or  of  the  deceased,  as  should  be 
just,  having  reference  to  the  facts  which  appeared  on 
the  trial. 

The  section  of  the  Code  referred  to,  declares,  that  in 
an  action  prosecuted  or  defended  by  an  executor  or  ad- 

*  Present,  ROSEKBANS,  POTTER  and  BOCKES,  JJ. 
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ministrator,  trustee  of  an  express  trust,  or  person 
specially  authorized  by  statute — costs  shall  be  recov- 
ered as  in  an  action  by  and  against  a  person  prose- 
cuting or  defending  in  Ms  own  right,  but  such  costs 
shall  only  chargeable  upon,  or  collected  of,  the  estate 
or  fund,  or  party  represented,  unless  the  court  shall 
direct  the  same  to  be  paid  by  the  plaintiff  or  defendant 
personally,  for  mismanagement  or  bad  faith  in  such  ac- 
tion or  defense ;  so  that  by  the  law  as  it  now  stands, 
the  plaintiff  in  an  action  against  an  executor  or  admin- 
istrator is  entitled  to  costs  in  the  same  manner  as 
he  would  have  been  entitled  to  them  in  an  action 
against  the  deceased  in  his  lifetime  ;  and  the  judgment 
should,  in  all  such  cases,  direct  that  the  costs  recovered 
shall  be  collected  out  of,  or  charged  upon  the  estate  or 
assets  in  the  hands  of  the  executors  or  administrators. 
If  the  court  should  adjudge  that  the  executor  or  ad- 
ministrator had  been  guilty  of  mismanagement  or  bad 
faith  in  the  defense,  it  may  direct  the  costs  to  be  paid 
by  the  defendant,  personally,  but  it  cannot  allow  costs 
against  executors  or  administrators,  personally,  where 
they  are  exempted  by  the  provisions  of  the  Revised 
Statutes,  referred  to  above. 

In  this  case,  the  order  of  special  term  appealed 
from,  does  not  direct  that  the  costs  allowed  should 
be  paid  by  the  defendants  personally,  and  they  are 
chargeable  only  under  section  317  of  the  Code,  upon 
the  estate  in  his  hands.  For  this  purpose,  no  motion 
was  necessary.  The  plaintiff  had  the  right  to  insert 
them  in  his  judgment,  as  in  an  action  against  the  de- 
fendant, and  defended  by  him  in  his  own  right,  making 
them  chargeable  upon,  and  to  be  collected  out  of  the 
estate  or  assets  in  the  defendants'  hands. 

For  the  extra  allowance,  the  motion  was  necessary. 

The  defendant  has  no  reason  to  complain  of  the 
judgment,  unless  the  court  has  erroneously  charged 
him  personally  with  the  costs.  As  this  has  not  been 
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done,  the  order  appealed  from  should  be  affirmed  with 
costs. 

POTTER  and  BOCKES,  JJ.,  concurred. 
Order  affirmed  with  costs. 


HOWE  against  LLOYD. 

Supreme    Court,    Third     District;    General    Term, 
March,  1870. 

COSTS  AGAINST  EXECUTOES  AND  ADMINISTRATORS.— 
IRREGULAR  MOTION.  —  APPEAL. 

Costs  arc  not  recoverable,  as  a  matter  of  course,  against  an  execu- 
tor or  admnistrator,  to  be  levied  of  the  assets  of  the  deceased. 

The  provision  of  section  317  of  the  Code  of  Procedure,  —  allowing 
costs  in  actions  by  or  against  executors  or  administrators,  —  is  to  be 
construed  in  connection  with  section  41  of  2  Rev.  8tat.,  p.  90,  —  which 
restricts  its  application  to  cases  where  the  executor  or  administrator 
is  a  plaintiff,  and  fails  to  recover.  Where  the  action  is  against  exec- 
utors or  administrators,  no  costs  can  be  recovered  without  the  order 
of  the  court.* 

The  case  of  Murray  v.  Smith,  9  Bosw.,  689,  disappr»ved. 

The  taxation  of  costs  against  an  executor  or  administrate,  without  or- 
der of  the  court,  in  a  case  where  the  statute  requires  such  order  to 
entitle  the  party  to  costs,  is  a  substantial  defect  in  the  judgment, 
which  entitles  the  representative  to  relief;  and  is  not  an  irregularity 
which  is  waived  by  an  appeal  ;  especially  where  the  costs  were 
adjusted  after  the  appeal  was  taken. 

Serving  an  offer  to  allow  judgment  to  be  entered  for  a  specific  sum 
"  with  costs,"  is  not  such  a  recognition  of  liability  for  costs,  as  to 
preclude  the  party  from  claiming  that  they  can  only  be 
awarded  on  an  application  to  the  court,  especially  where  the  offer  is 
refused  by  the  adverse  party. 

*  But  compare  Fish  v.  Crane,  Ante,  p.  252,   and  note,  and   Smith  v. 
Patten,  Ante,  p.  203,  and  note. 
N.  S.  —  IX.  —  17 
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On  appeal  from  an  order  of  the  special  term,  setting  aside  a  judgment 
because  it  included  costs,  in  a  case  in  which  costs  could  not,  under  the 
statute,  be  awarded,  without  application  to  the  court,  the  order  will 
not  be  reversed  on  the  ground  that  the  case  was  a  proper  one  for 
costs,  but  the  party  will  be  left  to  his  motion. 

A  judgment  which  is  erroneous  in  respect  to  costs,  by  reason  of  having 
been  entered  without  application  to  the  court,  in  a  case  where  costs 
could  only  be  awarded  by  order  of  the  court,  should  not  be  wholly 
set  aside  on  that  ground,  but  the  costs  only  may  be  struck  out, 
without  prejudice  to  an  application  to  the  court  to  allow  costs. 

Appeal  from  an  order. 

Tliis  action  was  brought  by  Eliza  Howe,  plaintiff 
and  appellant,  against  Margaret  Lloyd,  executrix  of 
Alexander  C.  Lloyd,  defendant  and  respondent.  It 
now  came  before  the  court  on  an  appeal  from  an  order 
made  at  special  term  by  Mr.  Justice  HOGEBOOM,  setting 
aside  a  judgment  in  favor  of  plaintiff  for  five  hundred 
and  twenty-four  dollars  and  ninety-seven  cents  dam- 
ages, and  one  hundred  and  fifty  dollars  and  sixty-nine 
cents  costs. 

The  order  sets  aside  the  judgment  absolutely,  dam- 
ages as  well  as  costs,  although  plaintiff's  counsel  in- 
sisted specially,  the  judgment  was,  in  any  event,  regu- 
lar as  to  the  damages,  and,  as  to  those,  should  not  be 
set  aside. 

The  action  was  commenced  against  defendant,  as  ex- 
ecutrix, in  May,  1868.  The  defendant  afterwards  of- 
fered to  allow  judgment  to  be  taken  for  three  hundred 
dollars  and  costs. 

The  cause  was  referred  to  H.  S.  McCall,  who,  on  Oc- 
tober 21,  1869,  reported  in  favor  of  plaintiff  for  five- 
hundred  and  twenty-four  dollars  and  ninety-seven 
cents,  the  amount  claimed.  On  October  23,  1869,  one 
hundred  and  fifty  dollars  and  sixty-nine  cents  costs 
were  taxed  for  plaintiff,  and  re-taxed,  on  notice  to  de- 
fendant' s  attorney,  at  that  amount,  October  30,  1869. 

On  October  29,  1869,  the  defendant  duly  appealed 
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to  the  general  term  from  the  entire  judgment,  by  filing 
the  proper  notice  of  appeal  and  undertaking  in  the 
clerk's  office,  and  serving  copies  thereof  on  plaintiff's 
attorney. 

The  defendant  was,  before  the  commencement  of 
this  action,  presented  with  a  copy  of  the  claim,  and 
payment  demanded. 

After  tlie  appeal  from  t7ie  judgment  was  perfected 
on  December  11,  1869,  defendant's  attorney  served  a 
notice  of  motion  for  the  December  special  term,  1869,  to 
set  aside  the  entire  judgment,  damages  and  costs,  be- 
cause plaintiff  was  not  entitled  to  costs,  as  no  motion  had 
therefor  been  made.  The  motion  was  granted,  and  plain- 
tiff duly  appealed  to  the  general  term  from  the  order. 

-ZV^".  C.  MoaJc,  for  the  appellant. 

W.  8.  PaddocJc,  for  the  respondent. 

BY  THE  COURT.*  —  MILLEK,  J.  —  The  plaintiff  in 
this  action  claims  that  costs  are  recoverable  as  a  matter 
of  course  against  an  executor  or  administrator,  to  be 
levied  of  the  assets  of  the  deceased.  I  think  that  this 
position  cannot  be  maintained. 

The  Code,  section  317,  declares  that  in  an  action 
prosecuted  or  defended  by  an  executor  or  administra- 
tor, u&c.,"  costs  shall  be  recovered  as  in  an  action  by 
and  against  a  person  prosecuting  in  his  own  right. 
"But  this  section  shall  not  be  construed  to  allow  costs 
against  executors  and  administrators  where  they  are 
now  exempted  therefrom  by  section  fifty -one"  (2  Rev. 
Stat.,  90). 

This  section  of-  the  Code  is  general  in  its  character, 
and  alone  might  be  construed  to  establish  a  rule  which 
places  all  representative  parties  upon  the  same  footing 
as  to  costs,  as  those  parties  who  are  acting  for  them- 

*  Present,  PECKHAM,  LSGALLS  and  MILLER,  JJ. 
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selves,  except  that  it  compels  the  estate  to  pay  the 
costs,  unless  the  court  direct  that  they  be  paid  by  the 
executor  or  administrator  personally,  for  mismanage- 
ment or  bad  faith  in  the  action  or  defense.  It  must  be 
considered,  however,  in  connection  with  section  forty- 
one  of  the  Revised  Statutes,  which  restricts  its  applica- 
tion only  to  cases  where  an  executor  or  administrator 
is  a  plaintiff,  and  fails  to  recover  in  the  action. 

This  provision  declares  that  no  costs  shall  be  recov- 
ered in  any  suit  at  law,  against  any  executors  or  ad- 
ministrators, to  be  levied  of  their  property,  or  of  the 
property  of  the  deceased,  unless  it  appear  that  the  de- 
mand upon  which  the  action  was  brought  was  present- 
ed, &c.,  "and  that  its  payment  was  unreasonably  re- 
sisted or  neglected,  or  that  the  defendant  refused  to  re- 
fer the  same,"  &c.  The  plain  and  manifest  interpreta- 
tion of  the  provision  of  the  Revised  Statutes  cited  is, 
that  in  cases  where  the  action  is  against  the  defendants 
as  executors  or  administrators,  no  costs  can  be  recov- 
ered unless  it  be  by  order  of  the  court.  Such  cases  are 
expressly  excepted  from  the  provisions  of  section  317 
of  the  Code.  The  Code  was  not  intended  to  provide 
merely  a  personal  exemption  to  the  executor  or  admin- 
istrator from  liability  for  costs,  and  to  hold  the  estate 
liable  in  all  cases,  but  to  leave  the  Revised  Statutes  in 
full  force  where  an  action  was  brought  against  an  execu- 
tor or  administrator. 

This  construction  has  b£en  generally  followed  by 
the  courts  in  such  cases,  and,  I  think,  is  sustained  by 
abundant  authority. 

The  defendant  in  a  suit  brought  by  an  executor  or 
administrator  is  entitled  to  costs  without  a  motion, 
when  a  successful  defense  is  interposed  (Woodruff  «. 
Cook,  14  How.  Pr.,  481 ;  Curtis  «.  Button,  4  Sand/., 
719).  But  when  actions  are  brought  against  an  execu- 
tor or  administrator,  and  a  judgment  obtained,  no  costs 
can  be  recovered,  unless  the  court,  in  the  exercise  of  its 
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powers,  upon  motion  adjudge  that  it  is  a  case  in  which 
costs  should  be  paid,  under  the  statute  referred  to,  by 
the  estate  or  its  representatives  (Fox  v.  Pox,  22  How. 
Pr.,  453  ;  Mersereau  v.  Ryerss,  12  Id.,  390).  The  case 
cited  by  the  plaintiff's  counsel  (9  Bosw.,  696),  which 
holds  that  the  estate  is  chargeable  in  cases  where  the 
plaintiff  is  successful  in  a  suit  against  the  representa- 
tive, is  a  special  term  decision  in  conflict  with  the  ca- 
ses cited,  and,  I  think,  does  not  present  a  correct  inter- 
pretation of  the  provision  of  the  Code  and  of  the  Re- 
vised Statutes  which  has  been  referred  to.  In  any  as- 
pect in  which  the  question  may  be  considered,  I  am  of 
the  opinion  that  costs  cannot  be  recovered  in  an  action 
against  an  executor  or  administrator,  except  upon  an 
application  by  motion  to,  and  an  order  of  the  court. 

It  is  insisted  by  the  plaintiff's  counsel  that  the  de- 
fendant having  appealed  from  the  judgment  after  it  was 
legally  perfected,  could  not  move  to  set  it  aside  for 
irregularity.  I  incline  to  think  that  the  taxation  of  the 
costs  without  the  authority  of  the  court,  and  their  in- 
sertion in  the  judgment  roll,  was  rather  more  than  a 
technical  irregularity. 

It  was  not  a  mere  formal  error,  but  the  adjustment 
and  allowance  of  an  amount  of  money  not  authorized 
by  law,  and  a  substantial  defect  in  the  judgment, 
which,  if  it  did  not  render  the  judgment  void,  should 
entitle  the  party  to  some  relief  (1  Burr.  Pr.,  474).  The 
rate  that  irregularities  may  be  waived  by  an  appeal, 
has  never  been  applied  to  a  case  like  this ;  and  the  au- 
thorities cited  to  sustain  the  doctrine  contended  for,  are 
cases  of  technical  and  formal  defects  which  do  not  af- 
fect or  impair  the  validity  of  the  entire  judgment  or 
proceeding  (Cotes  v.  Smith,  29  How.  Pr.,  331 ;  Mayor 
v.  Lyons,  1  Daly,  300  ;  Clumpha  v.  Whiting,  10  Abb. 
Pr.,  448 ;  D'lvernois  t>.  Leavitt,  8  Id.,  60  ;  Vail  v. 
Remsen,  7  Paige,  206 ;  Brady  v.  Donnelly,  1  N.  Y. 
[1  Comst.],  126). 
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But  even  if  this  motion  may  be  regarded  as  founded 
upon  an  irregularity  alone,  inasmuch  as  the  costs  were 
not  readjusted  until  after  the  appeal  had  been  taken, 
I  am  inclined  to  think  that  the  appeal  could  not  af- 
fect the  subsequent  proceeding  upon  the  readjustment.  . 

It  may  also  be  added  that  the  courts  indulge  great 
liberality  in  disregarding  mere  technical  irregularities 
when  they  intefere  with  the  promotion  of  justice  ;  and 
parties  are  frequently  allowed  to  come  in  after  being 
irregular,  upon  terms,  and  to  present  their  case.  In  this 
case,  the  special  term  made  it  a  condition  of  allowing 
the  defendants  to  make  a  motion  to  vacate  the  judg- 
ment that  he  pay  the  costs  of  opposing  the  motion,  and 
thus  inflicted  a  penalty  for  the  alleged  irregularity. 

The  fact  that  the  defendant  served  an  offer  to  allow 
judgment  to  be  entered  for  a  specific  sum,  is  not  such 
a  recognition  of  liability  for  costs  as  to  compel  the  pay- 
ment of  costs  under  any  and  all  circumstances.  The 
answer  to  this  proposition  is,  that  this  offer  was  re- 
fused, and  hence  both  parties  occupy  precisely  the 
same  position  as  they  did  before  it  was  made. 

Nor  is  it  proper  to  consider  on  this  appeal  the  ques- 
tion whether  the  plaintiff  is  entitled  to  costs  by  reason 
of  an  unreasonable  resistance  to  the  claim  litigated. 
That  is  a  matter  which  will  more  appropriately  arise 
upon  a  motion  for  costs  when  both  parties  can  be  heard, 
and  is  not  now  before  us. 

I  think  that  the  special  term  committed  no  error  in 
setting  aside  the  whole  judgment.  The  judgment  was 
•  clearly  erroneous  in  having  costs  inserted,  and  there- 
fore the  whole  was  properly  vacated.  The  fact  that  it 
was  thus  erroneous  in  part,  did  not  fairly  entitle  the 
plaintiff  to  costs  of  the  appeal,  and  he  probably  would 
be  entitled  to  interest  as  costs  under  the  statute  (Laws 
of  1869,  1870)  even  if  he  should  fail  in  obtaining  an  al- 
lowance of  costs  on  motion. 

This,  however,  is  not  material  to  the  disposition  of 
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the  questions  arising  on  this  motion,  if  I  am  correct  in 
the  views  I  have  before  expressed,  and  should  not  in- 
tefere  with  the  affirmance  of  the  order. 

I  think  that  the  order  should  be  affirmed  with  costs. 

PECKHAM  AND  INGALLS,  JJ.,  were  in  favor  of  af- 
firming except  as  to  costs,  and  it  was  accordingly — 

Ordered,  That  judgment  stand  except  as  to  costs ; 
and  that  these  should  be  stricken  out  of  the,judgment, 
without  prejudice  to  an  application  hereafter  'for  costs, 
and  that  no  costs  be  allowed  to  either  party  on  this 
appeal. 


RICHTER  against  POPPENHUSEN, 
Court  of  Appeals,  June  Term,  1870. 

PARTNERSHIP. — EXECUTORS  AND   ADMINISTRATORS. — 

JOINT  DEBTORS. — SUMMONS   TO  SHOW  CAUSE 

UNDER  JUDGMENT. 

Executors  of  a  deceased  partner  will  not  be  held  liable  as  partners,  for 
transactions  subsequent  to  the  death  of  the  decedent,  on  the  ground 
that  they  consented  that  the  business  might  proceed  under  the  di- 
rection of  the  surviving  partner  for  a  time,  and  that  a  debt  for  ne- 
cessary goods,  either  previously  furnished  to  the  firm  or  subsequently 
furnished  to  meet  the  necessity  of  the  business,  should  be  paid,  as 
far  as  the  executors  were  concerned,  in  the  due  course  of  adminis- 
tration. Such  an  understanding  does  not  constitute  the  executors 
joint  debtors  with  the  surviving  partner. 

Section  375  of  the  Code  of  Procedure, — allowing  a  judgment  creditor, 
haying  recovered  judgment  against  one  of  several  persons  jointly  in- 
debted on  contract,  to  summon  the  other  joint  debtors  to  show 
cause  why  they  should  not  be  bound  by  the  judgment, — does  not 
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authorize  a  proceeding  against  the  executors  of  a  deceased  partner, 
after  judgment  against  the  surviving  partner,  on  service  on  him 
alone,  unless  the  evidence  shows  an  engagement  on  the  part  of  the 
executors  to  continue  the  business  and  become  liable  as  partners 
with  the  survivor. 

Appeal  from  a  judgment. 

In  1866,  the  plaintiff,  Gustavus  Richter,  commenced 
an  action  to  recover  on  the  demand  here  in  suit,  by 
service  of  summons  on  John  G.  Perzel,  and  in  1867,  he 
obtained  judgment  by  default.  The  parties  named  as 
defendants  in  the  action,  were  John  G.  Perzel,  A.  Iwan 
Von  Auw,  and  Conrad  Poppenhusen,  executors  of 
Herman  A.  Schleicher,  deceased,  composing  the  firm 
of  John  George  Perzel. 

The  summons  and  complaint  were  served  only  on 
John  G.  Perzel.  The  executors  who  were  made  de- 
fendants, were  not  served.  The  complaint  alleged  that 
the  plaintiff  had  sold  and  delivered  to  the  defendants 
certain  property  mentioned  in  the  complaint,  and  de- 
manded judgment  for  the  price. 

After  judgment  entered  against  all  the  defend- 
ants, the  plaintiff  served  upon  the  defendants,  Poppen- 
husen and  Yon  Auw,  the  executors,  a  summons  under 
section  375  of  the  Code  of  Procedure,  to  show  cause 
why  they  should  not  be  bound  by  the  judgment.  The 
answer  was  a  general  denial.  The  issue  came  on  for 
trial  before  Mr  Justice  GILBEET  and  a  jury  on  January 
25  and  26,  1869. 

On  the  trial,  a  witness  for  the  plaintiff  who  was 
known  to  have  had  dealings  with  defendants'  firm,  was 
asked : 

Q.  Do  you  know  whether  Perzel  was  insolvent  or 
not  at  the  time  of  the  commencement  of  this  suit  ? 

This  was  objected  to,  excluded,  and  plaintiff  duly 
excepted. 

Plaintiff  then  offered  to  show  that  Perzel  was  in- 
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solvent  long  before  the  commencement  of  this  action, 
and  that  execution  on  plaintiff's  judgment  against  him 
had  been  returned  wholly  unsatisfied. 

The  testimony  was  excluded,  on  defendants'  ob- 
jection, as  immaterial,  and  plaintiff  duly  excepted. 

Plaintiff  proved  the  death  of  Mr.  Schleicher,  July 
17,  1866,  and  read  the  will  of  Mr.  Schleicher  and  the 
letters  testamentary  issued  to  the  defendants  Von  Auw 
and  Poppenhusen. 

The  other  material  parts  of  the  evidence  sufficiently 
appear  in  the  opinions  of  the  supreme  court  and  the 
court  of  appeals. 

At  the  close  of  the  trial,  by  order  of  the  court,  the 
pleadings  were  amended  so  as  to  conform  to  the  facts 
proved,  showing  a  partnership  between  the  defendants. 

Defendant  moved  to  dismiss  the  complaint.  The 
court  granted  the  motion,  and  the  plaintiff  excepted, 
and  after  judgment  entered  thereon,  the  plaintiff  ap- 
pealed to  the  court  at  general  term.  The  appeal  was 
heard  in  December,  1869,  and  the  following  opinion 
rendered : 

BY  THE  COURT.* — The  issue  tried  was  between  the 
plaintiff  and  the  defendants  named,  as  executors  of  Mr. 
Schleicher,  deceased,  and  arose  upon  a  denial  of  the 
allegation  in  the  complaint  that  the  plaintiff  sold  and 
delivered  coal  to  the  defendants  at  various  dates  be- 
tween June  20,  1866,  and  October  lj  1866,  at  an  agreed 
price  therein  stated. 

The  evidence  showed  a  sale  in  fact  of  most  of  the 
coal  to  a  partnership  composed  of  the  defendant  Per- 
zel,  and  the  deceased,  Mr.  Schleicher,  and  a  portion 
thereof  to  the  surviving  partner  after  the  death  of  the 
latter.  It  was  sought,  however,  to  make  the  executors 
of  Mr.  Schleicher  liable,  on  the  ground  that  they  had 

*  Present,  J.  F.  BARNARD,  GILBERT  and  TAPPEN,  JJ. 
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carried  on  the  partnership  business  in  connection  with 
the  surviving  partner,  after  the  death  of  their  testator. 

The  court  below  deemed  the  evidence  insufficient  to 
establish  this  fact,  and  dismissed  the  complaint.  Upon 
a  review  of  the  evidence,  we  are  satisfied  this  ruling  was 
correct.  The  material  facts  are  these. 

The  partnership  between  Mr.  Perzel  and  the  testator 
was  formed  for  the  manufacture  of  woolen  goods,  and 
was  to  continue  until  October  2,  1870.  The  articles 
provided  that  in  case  of  the  death  of  Mr.  Schleicher,  the 
capital  contributed  by  him,  being  twenty  thousand  dol- 
lars, should  remain  for  the  benefit  of  his  representa- 
tives, and  the  business  should  be  continued  until  the 
expiration  of  the  term.  Mr.  Schleicher  died  July  17, 
1866.  The  defendants  qualified  as  executors  on  Sep- 
tember 11,  following. 

Mr.  Perzel,  the  surviving  partner,  was  called  as  a 
witness  by  the  plaintiff,  and  testified  that  the  sign  put 
out  on  commencing  business  was  "Pioneer  Woolen 
Mills  ;"  that  he  continued  the  business  up  to  October  5, 
1866,  and  bought  coal  of  the  plaintiff  and  others,  and 
whatever  was  required  to  carry  on  the  establishment  af- 
ter Mr.  Schleicher' s  death. 

The  plaintiff  testified,  that  on  September  16  or  17, 
1866,  he  went  to  see  the  executors  to  know  what  he  had 
to  do  about  delivering  coal  at  the  factory ;  that  Mr. 
Poppenhusen  referred  him  to  Von  Auw  ;  that  he  told 
Mr.  Yon  Auw  that  he  had  a  contract  with  Mr.  Schlei- 
cher to  deliver  coal  for  the  Pioneer  Woolen  Mills,  and 
asked  him  what  he  had  to  do  as  to  the  delivering  of 
any  more  coal  there,  and  that  he  had  been  advised  not 
to  deliver  on  Perzel' s  order.  He  further  testified, "  Mr. 
Von  Auw  told  me  the  business  is  going  on  just  the 
same  ;  we  are  going  on  with  the  business  there  just  the 
same  as  before  Mr.  Schleicher' s  death  ;  he  wanted  me 
to  go  on  and  deliver  coal,  only  to  be  very  careful  that  I 
only  delivered  what  was  wanted  ;  that  I  should  be  paid, 
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but  he  would  not  pay  anything  before  the  estate  was 
settled.  After  this  I  went  on  and  delivered  coal."  The 
amount  so  delivered  was  about  one  third  of  the  coal 
sued  for.  Two  other  witnesses  testified  to  sales  of  goods 
to  the  firm  of  John  George  Perzel  after  the  death  of  Mr. 
Schleicher,  and  that  after  suits  against  the  surviving 
partner  and  executors,  the  bills  were  paid  by  work  at 
the  mills. 

This  was  all  the  evidence  connecting  the  executors 
with  the  business  carried  on  after  the  death  of  Mr. 
Schleicher,  and  we  are  of  opinion  that  it  is  insufficient 
to  make  them  liable  as  partners.  To  create  such  a  lia- 
bility, it  is  necessary  to  show  that  they  voluntarily  em- 
ployed the  testator's  assets  which  had  come  to  them,  in 
the  trade.  It  is  not  sufficient  that  the  business  is  car- 
ried on  by  the  surviving  partner  with  their  assent  and 
encouragement,  for  it  was  his  right  and  duty  to  do  so 
without  either.  The  surviving  partner  succeeded  pri- 
marily to  all  the  rights  and  interests  of  the  partnership. 
He  had  the  entire  control  of  the  partnership  property, 
and  the  sole  right  to  collect  the  partnership  dues  (Yoor- 
hies  v.  Childs,  17  J¥.  Y.,  356).  Nor  do  executors  incur 
any  responsibility  by  allowing  the  share  of  the  capital 
of  the  testator  to  remain  in  and  be  employed  in  the  bus- 
iness of  the  partnership  after  his  death,  for  the  benefit 
of  the  cestuis  que  trust,  when  it  is  done  in  accordance 
with  the  testator's  instructions,  contained  in  his  will,  or 
with  the  partnership  agreement ;  but  assets  so  directed 
to  be  employed  are  liable  to  make  the  debts  contracted 
during  their  employment.  To  this  extent  the  estate  of 
a  deceased  partner  will  in  equity  be  applicable  to  the 
liquidation  of  the  demand  of  those  who  have  become 
creditors  of  the  partnership  after  his  decease  (Devaynes 
v.  Noble,  1  Mer.y  616,  622;  Vulliamy  v.  Noble,  3  Id., 
614 ;  Whightman  v.  Townroe,  1  M.  &  8.,  412 ;  Exp. 
Garland,  10  Yes.,  119 ;  Exp.  Holdsworth,  I M.  D.  &  D.y 
475 ;  Thompson  v.  Andrews,  1  M.  &  K.,  116  ;  Cut- 
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busli  v.  Cutbush,  1  Beav.,  184  ;  Thompson  v.  Brown,  4 
Johns  Ch.,  627 ;  Story  on  Partn.,  §  70). 

The  executors,  however,  cannot  be  made  liable  per- 
sonally without  entering  into  the  partnership.  When 
this  is  done,  then  they  become  liable  as  partners,  al- 
though they  derive  no  profit  personally,  but  are  con- 
cerned only  for  the  use  and  benefit  of  others,  and  this 
liability  arises  either  by  virtue  of  an  actual  agreement, 
or  upon  the  familiar  principle  that  they  have  held 
themselves  out  to  the  world  as  partners. 

We  have  looked  into  the  other  exceptions,  but  find 
no  error  in  the  rulings  of  the  court.  The  evidence  re- 
jected, however  relevant  to  establish  grounds  of  equit- 
able relief,  was  wholly  impertinent  to  the  issue  pre- 
sented for  trial. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  accordingly. 

From  this  judgment  the  plaintiff  appealed  to  the 
court  of  appeals. 

George  H.  Forster,  for  the  plaintiff,  appellant. — I. 
The  general  term  by  which  the  appeal  was  heard,  was 
without  jurisdiction,  because  the  justice  whose  decision 
was  appealed  from,  took  part  (Judicial  Article  of 
1869,  §  8). 

II.  The  evidence  shows  a  purchase  and  sale  by  the 
defendants,  the  executors. 

III.  The  transfer  of  the  business  of  the  limited  part- 
nership to  Brooklyn,  without  filing  a  certificate  in  Kings 
county,  made  the  partnership  a  general  one.     On  the 
evidence,  the  plaintiff  was  entitled  to  recover  for  his 
coal  sold  and  delivered  to  the  factory  (Exp.  Garland, 
10  Ves.  Jr.,  119  ;  Collyer  on  Partn.,  §§  601-603  ;  Thom- 
son «.  Brown,  4  Johns.,  619-627 ;  Wightman  v.  Town- 
roe,  I  Maule  &  8.,  412). 
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IV.  The  evidence  as  to  the  sale  of  the  goods  made 
at  New  York  by  Schleicher's  firm,  was  improperly  ex- 
cluded, as  the  same  tended  to  show  such  an  inteference 
in  the  business  by  Schleicher  as  to  make  him  thus  lia- 
ble as  a  general  partner,  and  thus  made  the  partner- 
ship which  his  executor  continued  after  his  death  a 
general  partnership. 

V.  The  question  whether  plaintiff  communicated  to 
Von  Auw  the  arrangement  with  Schleicher,    should 
have  been  allowed. 

VI.  The  proof  of  the  insolvency  of  Perzel  was  im- 
properly included.     The  only  relief  sought  by  plaintiff 
in  this  action  was  the  recovery  of  money  ;  consequently, 
by  section  253  of  the  Code,  whether  the  grounds  for 
such  relief  were  what,  before  the  Code,  would  have  been 
termecj.  equitable  or  legal,  the  cause  was  one  of  those 
whieh  must  be  tried  by  a  jury.  The  evidence  offered  as 
referred  to  in  point  IV,  was  offered  as  showing  equitable 
grounds  for  the  recovery  of  the  money  demanded.     No 
other  relief  but  the  recovery  of  money  is  desired  by 
plaintiff;  but  if  he  was  entitled  to  such  relief  on  equita- 
ble or  legal  grounds,  he  was  entitled  to  have  his  proof 
in  the  case.     The  same  question  arose  in  the  Van  Riper 
case,  already  referred  to.     That  cause  was  also  brought 
to  trial  before  a  jury,  but  the  court  admitted  the  evi- 
dence of  insolvency,  and  then,  on  the  evidence  in  this 
case,  which  was  considered  as  taken  in  that  case,  found 
for  the  plaintiff.    Repeated  cases  have  decided  that 
where  an  equitable  defense  is  interposed  to  an  action 
before  the  Code  denominated  legal,  such  defense  is  to 
be  entertained,  and  the  same  Code  authorizes  but  one 
mode  of  trial  for  an  action  where  the  relief  is  the  recov- 
ery of  money,  whether  the  grounds  of  such  relief  are 
equitable  or  legal.    The  plaintiff  was  entitled  to  show 
any  equitable  as  well  as  legal  grounds  for  the  recovery 
of  the  money  due  him.    The  nature  of  the  action  under 
the  Code  was  for  -the  recovery  of  money.    The  amend- 
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ment  allowed,  removed  any  technical  objections  arising 
from  the  form  of  the  pleadings  to  any  evidence  sus- 
taining such  a  recovery.  The  exclusion  of  evidence 
which  would  have  sustained  such  recovery  on  equita- 
ble grounds  was  improper  (Chase  •».  Peck,  21  JV.  T., 
586  ;  Blair  v.  Claxton,  18  Id.,  533 ;  Despard  v.  Wai- 
bridge,  15  Id.,  378;  Phillip  v.  Gorham,  17  Id.,  275; 
Dederick  v.  Hoysradt,  4  Sow.  Pr.,  352  ;  Burget  •#. 
Bissel,  5  Id.,  193  ;  Auburn  City  Bank  v.  Leonard,  20 
Id.,  195). 

VII.  The  plaintiff,  proceeding  duly  under  section  375 
of  the  Code,  proved  the  judgment,  and  that  no  pay- 
ments had  been  made  on  it ;  and  on  this  proof  he  was 
entitled  to  recover. 

VIII.  The  trial  was  a  mistrial.    The  dismissal  of  the 
complaint,  with  the  direction  that  exceptions  be  heard, 
in  the  first  instance,  at  the  general  term,  was  improper 
(Hoagland  v.  Miller,  16  A~bb.  Pr.,  103). 

IX.  The  court  should  have  found  on  the  evidence 
that  plaintiff  was  entitled  to  recover.      There  was  at 
least  sufficient  evidence  to  go  to  the  jury.     Plaintiff 
was  erroneously  nonsuited.    The  exception  to  the  dis- 
missal of  the  complaint  should  be  sustained.     Plain- 
tiff's exceptions  were  well  taken,  and  should  be  sus- 
tained, judgment  reversed,  and  a  new  trial  ordered. 

Ira  D.  Warren,  for  the  defendants,  respondents. 
— I.  The  surviving  partner  and  his  deceased  partners' 
executors  are  not  joint  debtors,  within  the  statute. 
They  are  not  only  not  joint  debtors,  but  they  cannot 
legally  be  joined  in  an  action  at  law  (Voorhis  V. 
Childs,  17  N.  T.,  374 ;  Higgins  «.  Freeman,  2  Duer, 
650  ;  Grant  v.  Shurter,  1  Wend.,  150  ;  Lane  v.  Doty,  4 
Barb.,  534;  1  Cfhitty  PI.,  50).  Plaintiff  can  only 
sustain  a  suit  in  equity  by  alleging  and  proving  that  he 
has  exhausted  his  remedy  against  the  surviving  part- 
ner, and  that  the  partnership  property  has  been  ap- 
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plied  (Trustees  v.  Laurence,  2  Demo,  577;  cases 
cited  above).  Neither  can  a  proceeding  of  this  char- 
acter be  sustained  against  personal  representatives  of  a 
deceased  joint  debtor  (Kellogg  v.  Olmsted,  6  How.  Pr., 
487 ;  Foster  v.  Wood,  1  Abb.  Pr.,  150 ;  Mills  v.  Thurs- 
by,  No.  10,  2  Id.,  432).  The  only  provision  in  the 
Code  for  summoning  representatives  (section  376)  does 
not  apply  to  this  case,  as  Mr.  Schleicher  died  before 
any  suit  was  commenced. 

II.  It  has  been  held  that  this  partnership  was  dis- 
solved by  the  death  of  Mr.  Schleicher  (Walkenshaw  v. 
Perzel,  4  RoU.,  326 ;   S.  C.,  32  How.  Pr.,  239).     The 
statute  (Laws  of  1858,  p.  450),  requires  the  assent  of 
the  "legal  representatives"- -  not  one  of  them.  One  ex- 
ecutor could  not  bind  the  other  executor  for  the  estate 
by  any  such  statement  (Forsyth  v.  Ganson,  5   Wend., 
561 ;  Mclntire  v.  Morris,  14  Id.,  97;  Cayuga  Co.  Bank 
v.   Bennett,    5  Hill,   237 ;     Thompson    v.    Peters,    12 
Wheat.,  565;  Peck  v.  Botsford,  7  Conn.,   172).     The 
statute  means    all    the   legal    representatives ;    there 
is  no  pretense  that  Poppenhusen,  the  other  executor, 
ever  gave  his  assent  or  made  any  statements  in  regard 
to  it. 

III.  The  only  issue  presented  by  the  pleadings  was 
whether  or  not  the  goods  mentioned  in  the  complaint 
were  sold  and  delivered  to  the  defendants  at  various 
times  between  June  20,  1866,  and  October  1, 1866.  Von 
Auw  and  Poppenhusen  are  the  executors  of  Herman  A. 
Schleicher.      Schleicher,    before  his    death,    was    the 
partner  of  the  defendant,  John  G.  Perzel.     Schleicher 
did  not  die  until  July  17,  1866.   Von  Auw  and  Poppen- 
husen  became    executors    on    September    11,    1866. 
Nearly  all  the  coal  was  sold  and  delivered  before  the 
defendants  became  executors.     On  October  3,  1866,  the 
defendants,  Von  Auw  and  Poppenhusen,  commenced 
proceedings  against  Perzel  to  close  up  the  affairs  of  the 
partnership.     On  these  facts  and  the  other  facts  men- 
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tioned  in  the  opinion  of  the  court  below,  no  jury 
would  have  been  permitted  to  find  a  verdict  for  the 
plaintiff  on  this  issue,  to  wit :  that  the  coal  mentioned  in 
the  bill  of  particulars  was  sold  and  delivered  to  the  de- 
fendants. The  only  inteference  with  the  property  or 
assets  of  the  firm  of  John  G.  Perzel  by  these  execu- 
tors, was  through  judicial  proceedings  to  wind  up  its 
affairs,  which  were  commenced  within  three  weeks 
after  they  qualified  as  executors. 

IV.  The  statement  made  in  the  court  below,  that 
the  special  partnership  became  a  general  one  by  reason 
of  an  alleged  omission  of  such  special  partnership  to 
file  a  certificate  in  Kings  county,  is  not  supported  by 
any  evidence. 

BY  THE  COURT. — INGALLS,  J. — The  plaintiff  failed 
to  establish  a  state  of  facts  which  entitled  him  to  the 
remedy  which  he  sought  under  section  375  of  the  Code. 
That  section  provides  as  follows  :  "  When  a  judgment 
shall  be  recovered  against  one  or  more  of  several 
-persons  jointly  indebted  upon  a  contract,  by  proceed- 
ing as  provided  in  section  136,  those  who  were  not  orig- 
inally summoned  to  answer  the  complaint  may  be 
summoned  to  show  cause  why  they  should  not  be 
bound  by  the  judgment  in  the  same  manner  as  if  they 
had  been  originally  summoned."  Section  136  pro- 
vides that  in  case  the  action  is  against  defendants 
jointly  indebted  upon  contract,  the  plaintiff  may  pro- 
ceed against  the  defendant  served,  and  judgment  may 
be  entered  against  all  the  defendants  thus  jointly  in- 
debted, and  may  be  enforced  against  the  joint  property 
of  the  defendants,  and  against  the  separate  property  of 
the  defendant  served  with  process. 

It  is  very  clear  that  the  executors  were  not  jointly 
indebted  with  Perzel,  for  the  coal  in  question,  within 
the  meaning  of  said  section  375.  The  surviving  part- 
ner, Perzel,  had  the  control  of  the  business,  and  the  le- 
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gal  right  to  settle  the  partnership  dejbts.  The  execu- 
tors of  a  deceased  partner  cannot  be  joined  with  the 
surviving  partner  in  an  action  at  law  to  collect  a 
debt  against  the  partnership  (Voorhis  v.  Childs, 
17  N.  Y.,  354;  Higgins  t>.  Freeman,  2  Duer,  650  ; 
Lane  v.  Doty,  4  Barb.,  534).  In  the  last  case,  Judge 
PAIGE  remarks:  "In  case  of  a  joint  contract,  if  one 
of  the  parties  dies,  his  executor  or  administrator  is,  at 
law,  discharged  from  liability,  and  the  survivor  alone 
can  be  sued"  (Tracy  v.  Suydam,  30  Barb.,  110).  In 
case  of  the  death  of  one  of  the  partners,  the  creditor 
must  exhaust  his  remedy  against  the  survivor,  in  the 
first  instance,  and  having  failed  to  collect  his  debt, 
may  resort  to  an  equity  action  against  the  representa- 
tives of  the  deceased  partner. 

The  evidence  falls  far  short  of  establishing  an  en- 
gagement on  the  part  of  the  executors  to  continue  the 
business,  and  to  become  liable  as  partners  with  Perzel. 

The  plaintiff  testified  that  he  called  upon  Mr.  Pop- 
penhusen in  regard  to  his  contract  for  the  delivery  of 
the  coal,  and  he  referred  him  to  his  co-executor,  Yon 
Auw,  with  whom  the  plaintiff  had  a  conversation  in  re- 
gard to  the  coal.  A  portion  of  the  interview  is  given  by 
the  plaintiff  as  follows:  "  Mr.  Von  Auw  told  me  the 
business  is  going  on  just  the  same ;  we  are  going  on 
with  the  business,  doing  just  the  same  as  before  Mr. 
Schleicher's  death,  only  he  wanted  me  to  go  on  and  de- 
liver coal ;  only  to  be  very  careful  that  I  delivered  only 
what  was  wanted.  And  so  I  told  him  I  would  deliver 
it."  And  so  after  this — Q.  "What  did  he  say  when 
you  told  him  you  would  deliver  it ;  did  he  tell  you  you 
should  be  paid?" 

A.  "Yes ;  and  he  told  me  he  could  not  pay  anything 
right  away,  before  the  estate  was  settled." 

Q.  "  There  was  then  an  amount  due  2" 

A.  "  Yes — three  hundred  and  eighty-eight  dollars. ' ' 

Q.  "And  you  asked  him  to  pay  it  ?" 

N.  S. — IX.— 18 
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A.  "Yes." 

Q.  "  And  he  said  he  could  not  pay  it  until  the  es- 
tate was  settled?" 

4.   "Yes." 

\.t  the  time  of  that  conversation,  there  was  due  for 
coal  delivered,  three  hundred  and  eighty-eight  dollars. 
It  is  apparent  from  the  conversation,  as  detailed  by  the 
plaintiff,  that  the  executors  had  not  the  slightest  idea 
of  becoming  partners  in  the  business.  The  plaintiff 
was  told  expressly  that  no  payment  could  be  made,  ex- 
cept out  of  the  estate,  and  that,  too,  only  in  the  due 
course  of  administration.  The  purport  of  the  conversa- 
tion was,  in  short,  that  the  business  would  proceed  un- 
der the  direction  of  Perzel  for  a  time,  as  it  had  done, 
and  the  plaintiff's  claim  for  coal  already  delivered,  and 
that  which  should  be  furnished  to  meet  the  necessity  of 
the  business,  would  be  paid,  so  far  as  the  executors 
were  concerned,  in  the  due  course  of  administration  of 
the  estate.  The  plaintiff  was  not  justified  in  concluding 
from  the  conversation  that  the  executors  undertook  to 
become  joint  debtors  with  Perzel  for  the  coal  delivered 
and  to  be  delivered.  No  liability  was  assumed  by  the 
executors  beyond  an  engagement  to  pay  such  an 
amount  as  became  properly  chargeable  to  the  estate  of 
Schleicher,  and  such  amount  to  be  paid  as  a  claim  in 
the  settlement  of  the  estate. 

This  view  of  the  case  renders  it  unnecessary  to  con- 
sider the  various  exceptions  which  were  taken  to  the 
admission  and  rejection  of  evidence,  because  they  be- 
come immaterial,  as  the  result  could  not  be  changed. 

The  appellant's  counsel  insists  that  the  general 
term  had  not  jurisdiction  to  hear  this  case,  because 
Judge  GILBERT,  who  tried  the  case  at  the  circuit,  par- 
ticipated in  the  decision  at  general  term,  on  December 
30, 1869.  This  court,  at  the  present  June  term,  decided, 
in  the  case  of  Real  ®.  People,  that  the  judiciary 


NEW  SERIES  :  VOL.  IX.  275 

Hughes  0.  Heath. 

article  took  effect,  in  this  particular,  on  January  1, 
1870 

The  judgment  must  be  affirmed  with  costs. 
Judgment  accordingly. 


HUGHES  against  HEATH. 

Supreme    Court,  First  District;    Special  Term,  Oc- 
tober, 1870. 

LEAVE  TO  AMEND. 

The  court  will  not  refuse  leave  to  amend  an  answer,  on  the  suggestion, 
supported  by  affidavits,  that  the  proposed  amended  answer  is  false, 
unless  it  be  so  plainly  sham  that  the  amended  answer  would  be 
stricken  out  on  motion. 

Even  if  the  affidavits  strongly  preponderate  against  the  pleading,  yet 
if  upon  them  there  is  anything  to  try,  the  court  will  allow  the 
amendment,  and  leave  the  question  to  be  tried  on  the  issue. 

Order  to  show  cause  why  defendant  should  not 
have  leave  to  amend  his  answer. 

This  action  was  brought  by  Mary  E.  Hughes 
against  Mary  M.  Heath,  her  mother,  to  reach  certain 
real  property  in  the  city,  previously  conveyed  by  Mr. 
Heath  to  the  defendant,  and  which,  as  the  plaintiff  al- 
leged, was  conveyed  on  the  understanding  that  the  de 
fendant  was  immediately  to  re-convey  to  the  plaintiff. 
The  cause  being  at  issue  on  the  answer  interposed  by 
the  defendant,  defendant  employed  counsel  for  the 
trial,  who,  on  examining  the  pleadings,  moved  for  an 
order  to  allow  an  amended  answer  to  be  served. 
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W.  0.  Bartlett,  for  the  motion. 

Ira  JShafer,  opposed, — Insisted  that  the  allegations 
of  the  proposed  amended  answer  were  false,  and  must 
be  so  regarded  upon  the  affidavits,  and  that  no  amend- 
ment could  be  allowed  ;  citing  Morel  v.  Garelly  (16  Abb. 
P.,  269). 

Mr.  Bartlett,  in  reply, — Cited  Troy  &  Boston  R. 
R.  Co.  t>.  Tibbits  (11  How.  Pr.,  170). 

CAEDOZO,  J. — In  the  case  in  16  Abb.  Pr.,  the  com- 
mon pleas  did  no  more  than  say  that  when  the  pro- 
posed supplemental  answer  was  so  plainly  sham  that  it 
would  be  stricken  out  on  motion,  leave  to  plead  it 
would  not  be  granted.  But  an  answer  is  never  stricken 
out  on  motion  if  upon  the  affidavits  presented  there  is 
anything  to  try.  If  the  falsity  be  obvious,  then  the 
plea  will  be  stricken  out ;  but  otherwise,  even  if  the  af- 
fidavits strongly  preponderate  against  the  truth  of  the 
pleadings,  the  court  leaves  the  fact  to  be  tried  in  the 
usual  and  regular  method,  and  will  not  determine  the 
matter  by  the  unsatisfactory  method  of  a  trial  upon 
ex-parte  affidavits. 

These  remarks  dispose  of  the  present  application, 
which  must  accordingly  be  granted  upon  payment  of 
costs  of  the  motion. 

I  may  add  that  if  this  unnatural  litigation  must  pro- 
ceed, no  impediments  ought  to  be  placed  in  the  way  of 
ascertaining  the  very  truth  of  the  matter,  on  whichever 
of  these  unfortunate  litigants  the  blow  may  rest ;  but 
may  I  not  venture  to  suggest  that  affection,  irrespective 
of  the  question  of  right,  ought  to  control  this  case  upon 
both  sides,  and  it,  and  not  a  court,  should  settle  the 
difference  between  these  parties. 
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SAYRES  against  EATHBONE. 

Supreme  Court,  Second  District;  Special  Term,  De- 
cember^ 186 

PARTIES. — DEED  PENDING  ADVERSE  POSSESSION. 

In  order  to  void  a  deed  on  the  ground  of  an  adverse  possession,  the 
third  person  must  be  one  claiming  under  a  title  adverse  to  that  of 
the  grantor.  A  mere  adverse  holding  is  not  sufficient,  where  such 
person  and  the  grantor  each  claim  under  the  same  title.  The  act 
against  champerty  differs  from  the  statute  of  limitations  in  this  re- 
spect, and  does  not  avoid  the  true  owner's  deed,  unless  the  third 
person  held  under  a  specific  title,  adverse  in  its  nature  to  the 
grantor's  claim. 

Where  the  devisees  of  land  made  a  mortgage  of  it  which  was  fore- 
closed, and  the  premises  were  sold  under  the  decree, — Held,  that  the 
possession  of  the  devisees  was  not  under  claim  of  title  adverse  to 
that  of  the  purchaser  at  the  mortgage  sale ;  and  that  such  pur- 
chaser's conveyance  of  the  premises,  notwithstanding  the  possession 
of  the  devisees,  was  not  avoided  by  the  statute.  Hence,  after  the 
conveyance,  the  purchaser  could  not  maintain  an  action  to  recover 
the  premises. 

Trial  by  the  court. 

This  action  was  brought  by  Anna  L.  Sayres  against 
Maria  Rathbone.  The  plaintiff  sought  to  recover  the 
possession  of  real  property,  the  title  to  which  she 
claimed  under  a  purchase  by  virtue  of  a  mortgage,  and 
the  foreclosure  thereof. 

The  complaint  was  in  the  usual  form  of  a  complaint 
for  the  recovery  of  the  possession  of  lands.  The  answer 
denied  all  the  allegations  of  the  complaint,  and  for  a 
further  defense,  averred  that  in  1853,  Rebecca  Smith 
was  seized  in  fee  of  the  premises,  and  that  she  devised 
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the  same  to  Maria  A.  Brown,  in  trust,  to  receive  the 
rents  and  profits  thereof,  and  apply  the  same  to  the 
use  of  the  defendant,  Maria  Rathbone,  during  her  nat- 
ural life,  and  that  from  and  after  the  decease  of  the  de- 
fendant, testator  devised  the  premises  to  Maria  A. 
Brown  in  fee.  It  was  also  alleged  that  Rebecca  Smith 
died  before  September  15,  1865. 

For  a  further  defense,  the  defendant  averred  that  on 
July  15,  1869,  plaintiff  conveyed  all  her  estate  and  in- 
terest to  Carlyle  Norwood,  Jr.,  and  that  since  then 
plaintiff  had  had  no  estate  or  interest  in  the  premises. 

It  appeared  by  the  evidence  upon  the  trial,  and  was 
accordingly  found  by  the  court,  that  the  premises  were 
devised  as  alleged  in  the  answer ;  that  subsequently, 
Maria  A.  Brown  and  Maria  Rathbone,  the  defendant, 
united  in  mortgaging  the  premises,  which  mortgage 
was  foreclosed,  Maria  A.  Brown  and  Maria  Rathbone 
being  made  parties  to  the  action  of  foreclosure,  but  not 
defending  it.  That  the  plaintiff  in  this  action  purchased 
the  premises  at  the  sale  in  foreclosure,  and  that 'she  af- 
terward, and  before  the  answer  to  this  action  was  put 
in,  conveyed  the  premises  to  Carlyle  Norwood,  Jr. ;  and 
that  the  defendant  was,  at  the  time  of  the  execution  of 
the  mortgage,  and  ever  since  had  been,  in  the  posses- 
sion of  the  premises,  claiming  ownership  under  the 

win. 

George  G.  Reynolds,  for  the  plaintiff. 

CrooTce,  Bergen  &  Clement,  for  the  defendant. — I. 
The  action  should  be  dismissed,  for  it  is  not  prosecuted 
in  the  name  of  the  real  party  in  interest  (Code  of  Pro., 
§  111).  The  intention  of  the  amendment  of  1862  is  ex- 
plained in  Lowber  «.  Kelly  (9  Bosw.,  494).  The  test  is, 
would  the  deed  have  been  void  as  to  the  plaintiff,  if 
the  action  had  been  brought  in  the  name  of  Norwood, 
the  real  party  in  interest.  To  establish  an  adverse  pos- 
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session  within  the  statute,  the  party  must  claim  under 
a  title,  which  is  not  the  same  as  holding  under  a  claim 
of  title  (Crary  V.  Goodman,  22  N.  Y.,  170,  and  see  39 
Barb.,  531). 

II.  The  mortgage  could  not  defeat  the  trust  (Cruger 
v.  Jones,  18  Barb.,  467;  Clute  v.  Bool,  8  Paige; 
L' Amoreau  v.  Van  Rensselaer,  1  Barb.  C7i.,  34 ; 
Noyes  v.  Blakeman,  6  N.  Y.  [2  Seld.'},  567).  And  the 
plaintiff  must  recover  in  this  action,  if  at  all,  on  the 
strength  of  her  own  title. 

PRATT,  J. — The  plaintiff  in  this  action  has  fallen  in- 
to the  error  that  the  possession  of  the  premises  by  the 
defendant  was  such  as  to  render  the  deed  given  by  the 
plaintiff,  prior  to  the  commencement  of  this  suit,  void 
under  section  147  of  1  Jtev.  Stat.,  739. 

Both  parties  claim  under  the  will  of  Rebecca  Smith  ; 
and,  taking  it  for  granted  that  the  premises  in  dispute 
passed  by  said  will  in  fee  to  Maria  A.  Brown,  and  sub- 
sequently became  vested  by  said  mortgage,  decree  and 
sale,  in  the  plaintiff,  the  first  question  to  be  determined 
is,  whether  this  suit  is  properly  brought  in  the  name  of 
the  plaintiff,  she  having  conveyed  the  property  to  one 
Norwood,  prior  to  the  commencement  of  the  suit. 

At  the  time  of  the  conveyance  by  plaintiff  to  Nor- 
wood, the  defendant  was  in  possession  of  the  premises, 
claiming  title  thereto,  but  it  was  not  such  a  holding  and 
possession  as  rendered  the  said  deed  void  under  the 
statute  quoted. 

The  defendant,  it  is  true,  held  adversely  to  the 
claim  of  the  plaintiff,  and  claimed  title  herself  under 
said  will;  but  she  did  not  hold  or  "claim  under  a 
title"  adverse  to  that  of  plaintiff. 

A  party  may  hold  adverse  possession  of  premises, 
claiming  title  ;  but  to  bring  a  case  within  the  cham- 
perty act,  the  party  must  hold,  claiming  under  a  title 
adverse.  The  distinction  is  clearly  made  by  the  words 
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of  the  statute,  between  the  act  of  holding  adversely, 
and  the  nature  of  the  title.  Adverse  possession  for 
twenty  years,  bars  an  action  under  the  statute  of  lim- 
itations, although  no  specified  claim  of  title  is  made, 
but  under  the  act  against  champerty,  there  must  be  a 
specific  title,  adverse,  in  its  nature,  to  the  grantor's 
claim. 

The  will  is  the  foundation  and  source  of  the  plain- 
tin' 's  title  ;  it  is  through  that  instrument  that  plaintiff 
claims  to  have  received  the  premises.  The  plaintiff  not 
only  claims  that  the  will  passed  a  good  title  to  Maria 
A.  Brown  and  the  defendant,  but  that  such  title  subse- 
quently passed  by  the  mortgage  and  sale  to  the 
plaintiff. 

Assuming  that  this  claim  is  established,  then  it  fol- 
lows that  the  defendant,  at  the  time  of  the  transfer  by 
plaintiff  to  Norwood,  did  not  hold  the  premises  claim- 
ing under  a  title  adverse  to  the  title  of  plaintiff.  It  was 
the  same  title  under  which  the  plaintiff  claimed  the 
premises.  In  no  sense  was  the  defendant's  assertion 
of  title  opposed  to  the  title  claimed  by  the  plaintiff. 

It  is  now  well  settled  that,  in  order  to  bring  a 
deed  given  by  one  out  of  possession  within  the  mean- 
ing of  1  Rev.  Stat.,  739,  §  147,  the  party  in  possession 
must  hold  under  the  claim  of  some  specific  title  op- 
posed to  the  title  of  the  grantor  in  the  deed. 

But,  did  the  claim  of  defendant  amount  to  more  than 
a  general  assertion  of  ownership,  irrespective  of  any 
particular  title,  she  could  not  claim  under  the  will,  if 
the  plaintiff's  theory  is  correct,  for  she  had  con- 
veyed that  title  in  the  mortgage  under  which  plaintiff 
claims  title,  and  she  makes  no  other  claim ;  hence,  it 
follows,  that  at  the  time  Norwood  received  the  deed  of 
these  premises,  the  defendant  was  not  in  possession  of 
the  same,  claiming  under  a  specific  title  adverse  to  the 
plaintiff. 
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In  no  event  can  this  suit  be  maintained  in  the  name 
of  the  present  plaintiff. 

I  do  not  deem  it  necessary  to  discuss  the  questions 
whether  defendant  would  be  estopped  from  disputing 
the  validity  of  the  mortgage  in  a  suit  brought  by  the 
real  party  in  interest,  or  whether  the  defendant  and 
Maria  A.  Brown  had  any  power  to  make  the  mort- 
gage, or  whether  any  matters  sought  to  be  litigated  in 
this  action  are  "res  adjudicata." 

If  the  plaintiff  acquired  any  title  under  her  pur- 
chase at  the  foreclosure  sale,  it  passed  by  the  deed  she 
gave  to  Norwood,  and  she  thereupon  ceased  to  have 
any  interest  in  the  subject  matter  of  the  action. 

Complaint  dismissed  with  costs,  upon  the  ground 
above  stated. 


PEOPLE  against  McDONALD. 

Supreme  Court,  First  District;  at  Chambers,  April, 

1870. 

STAY  OF  PROCEEDINGS  iisr  CBIMINAL  CASES. 

A.  stay  of  proceedings,  on  a  writ  of  error  to  the  court  of  sessions,  to  re- 
view a  conviction  before  that  court,  on  the  ground  of  errors  at  the 
trial,  cannot  be  granted  until  after  the  bill  of  exceptions  is  settled, 
signed  and  sealed,  before  the  judge  before  whom  the  prisoner  wag 
tried. 

Application  for  stay  of  proceedings. 

Patrick  McDonald,  after  trial  in  the  court  of  ses- 
sions of  New  York,  was  sentenced  to  five  years  in  the 
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State  prison,  for  frauds  practiced  upon  immigrants. 
Application  was  now  made  to  the  court  on  his  behalf, 
for  a  stay  of  proceedings  pending  a  writ  of  error,  by 
which  his  conviction  was  to  be  reviewed. 

INGEAHAM,  J. — I  am  applied  to  on  behalf  of  the 
prisoner  to  stay  proceedings  on  a  writ  of  error  to  the 
sessions,  to  review  the  conviction  before  that  court. 
No  bill  of  exceptions  has  been  signed,  but  the  alleged 
errors  are  stated  in  an  affidavit  of  what  took  place  up- 
on the  trial. 

Upon  examining  the  statute  I  am  satisfied  no  such 
stay  can  be  granted  until  after  the  bill  of  exceptions  is 
settled  and  signed  and  sealed  before  the  judge  before 
whom  the  prisoner  was  tried.  The  Revised  Statutes  (vol. 
3,  p.  1,039,  §  26),  provides :  "If  a  bill  of  exceptions  shall 
have  been  tendered  to  a  court  of  sessions,  and  shall  have 
been  settled,  signed  and  sealed,  and  the  judge  who  pre- 
sided on  the  trial,  or  a  justice  of  the  supreme  court,  shall 
grant  a  certificate  as  provided  in  section  25,  judgment 
shall  be  stayed  on  the  indictment  until  decision  on  the 
bill  of  exceptions."  Section  27  provides  that  no  certifi- 
cate shall  be  granted  by  a  judge  of  the  supreme  court, 
unless  application  shall  be  made  to  the  judge  who  pre- 
sided on  the  trial,  and  his  reasons  for  refusing  the  cer- 
tificate attached  to  the  bill  of  exceptions.  These  pro- 
visions relate  to  staying  proceedings  before  judgment 
is  rendered.  By  section  18,  Revised  Statutes  (vol.  3,  p. 
1,033),  no  writ  of  error  shall  stay  or  delay  the  execution 
of  the  judgment  or  of  sentence  thereon,  unless  the  same 
shall  be  allowed  by  a  justice  of  the  supreme  court,  with 
an  express  direction  that  the  same  is  to  operate  as  a 
stay  of  proceedings.  Such  writ  is  to  be  filed  with  the 
clerk,  who  is  directed,  without  delay,  to  make  a  return 
containing  the  indictment,  bill  of  exceptions,  and  judg- 
ment. These  provisions  relate  to  the  staying  of  pro- 
ceedings after  judgment,  and  they  contemplate  the 


NEW  SERIES :  VOL.  IX.  •      283 

Barclay  V.  Quicksilver  Mining  Co. 

settling  of  a  bill  of  exceptions  before  a  stay  is  granted, 
inasmuch  as  the  clerk  is  directed  to  return  the  bill  of 
exceptions  with  the  writ  of  error,  without  delay. 

It  is  manifestly  improper  to  stay  the  proceedings  to 
review  such  errors  as  occur  on  the  trial,  until  it  is 
kncrwn  by  the  bill  of  exceptions  whether  such  errors 
have  been  committed.  There  may  be  cases  where  the 
error  appears  in  the  judgment  record,  and  the  bill  of 
exceptions  is  not  required  to  show  that  such  error  ex- 
isted. In  such  cases  it  might  be  necessary  ;  but  where 
the  alleged  errors  have  taken  place  on  the  trial,  the 
stay  should  not  be  granted  without  the  bill  of  ex- 
ceptions. 

Motions  denied. 


BARCLAY  against  THE  QUICKSILVER  MINING 
COMPANY. 

CORPORATION. — ATTACHMENT. — RECEIVES, — PARTIES. 

A  creditor  of  a  foreign  corporation  may  pursue  his  demand  against  a 
corporation  formed  in  this  State,  to  whom  the  property  of  the 
foreign  corporation  has  been  transferred,  in  consideration  of  the  is- 
sue of  shares  of  stock  in  the  New  York  company,  to  the  share- 
holders of  the  foreign  company. 

After  such  a  creditor  has  recovered  judgment  in  the  State  of  the  for- 
eign corporation,  and  obtained  the  appointment  of  a  sequestrator 
of  that  company,  a  receiver  of  the  domestic  corporation  may  be 
appointed  in  the  sequestrator's  suit  brought  in  this  State. 

Where  the  business  affected  and  the  interests  involved  were  very  large, 
the  court  gave  defendants  leave  to  file  security  within  a  specified 
time,  and  granted  the  appointment  of  a  receiver,  only  in  default 
thereof. 

A  motion  for  a  receiver  should  not  be  denied  merely  on  the  ground 
that  third  persons  are  necessary  parties,  for  they  may  be  subse- 
quently brought  in. 
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Motion  for  a  receiver. 

This  action  was  brought  by  Richard  D.  Barclay, 
sequestrator,  &c.,  of  the  Quicksilver  Mining  Com- 
pany of  Pennsylvania,  against  the  Quicksilver  Mining 
Company  of  New  York.  Mr.  Black,  of  Pennsylvania, 
having  recovered  a  large  judgment  against  the  stock- 
holders in  the  Pennsylvania  company,  and  attached 
the  stock  of  the  debtors  in  that  company,  and  the 
company  having  failed  to  surrender  the  stock,  Bar- 
clay was  appointed  in  Pennsylvania,  a  sequestra- 
tor  of  the  property  of  the  company.  Meanwhile, 
the  defendant  in  this  suit,  a  new  corporation,  had 
been  organized  under  the  laws  of  the  State  of  New 
York,  and  the  property  and  business  of  the  Penn- 
sylvania company  had  been  transferred  to  the  new 
company  ;  and  thereupon  the  present  suit  was  brought 
to  establish  against  the  New  York  company  the 
judgment  recovered  against  the  Pennsylvania  com- 
pany, and  the  plaintiff  now  asked  for  a  receiver. 

Strong  &  STiepard,  for  the  motion. 

ITSTGEAHAM,  J. — There  can  be  no  doubt  but  that  the 
property  of  the  Pennsylvania  company  was  transferred 
to  the  New  York  company,  upon  no  other  considera- 
tion than  the  issue  of  shares  of  stock  of  the  company, 
which  went  to  the  shareholders  of  the  Pennsylvania 
company,  and  was  subject  to  the  payment  of  the  debts 
of  that  company.  Nor  is  there  any  doubt  that  a  cred- 
itor of  the  first  company  has  the  right,  after  judgment, 
to  follow  that  property  in  the  possession  of  the  New 
York  company.  For  the  purpose  of  enforcing  pay- 
ment of  the  plaintiff 's  judgment  the  property  belonging 
to  the  debtor ;  and,  transferred  without  consideration  to 
the  New  York  company,  may  be  followed  while  in 
their  possession,  and  made  applicable  to  the  payment 
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of  the  debt.  At  the  same  time,  considering  the  extent 
of  defendant' s  business,  and  the  vast  interests  involved, 
I  do  not  think  a  receiver  should  be  appointed  without 
giving  the  defendants  the  opportunity  of  avoiding  the 
same  by  giving  security.  For  this  purpose  the  defend- 
ant may  have  thirty  days  within  which  to  file  a  bond 
with  sufficient  sureties,  to  be  approved  by  a  justice,  to 
secure  the  plaintiff  any  recovery  he  may  obtain  in  this 
case,  and  in  default  thereof,  the  motion  for  a  receiver 
is  granted. 

The  objection  that  the  Philadelphia  company  is  a 
necessary  party,  is  no  bar  to  granting  the  motion. 
When  the  object  is  merely  to  collect  a  judgment,  I  do 
not  think  it  necessary  ;  but  if  it  should  be,  that  can  be 
done  hereafter  by  having  the  company  brought  in 
as  defendants. 

Motion  granted  unless  defendant  files  the  bond,  as 
above  stated. 


BERNSTEIN  against  DEMMLER. 

Supreme  Court,  First  District;  Special  Term,  April, 

1870. 

CANCELING  SATISFACTION-PIECE. — INADVERTENT 
OMISSION  OF  INTEREST. 

Vfter  the  parties  had  agreed  on  settling  a  judgment,  the  attorney  for 
the  creditor  gave,  on  the  debtor's  request,  a  memorandum  of  the 
amount  claimed,  from  which  he  inadvertently  omitted  interest ;  and 
subsequently  gave  a  satisfaction-piece  on  receiving  payment  of  the 
amount  he  had  specified. 

Held,    that  his  motion  to  vacate  the  satisfaction-piece  should  be 
granted,  unless  the  interest  be  paid. 
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Motion  to  vacate  satisfaction-piece. 

This  action  was  brought  by  Gustave  Bernstein 
against  Lansing  Demmler. 

The  plaintiff's  attorney  moved  to  vacate  a  satisfac- 
tion-piece he  had  given,  upon  an  affidavit  stating  the 
following  facts  : 

That  after  the  affirmance  thereof,  defendant' s  attor- 
ney offered  to  settle  the  judgment,  but  deponent  told 
him  no  settlement  other  than  full  payment  could  be 
made.  That  on  a  specified  day,  the  defendant  person- 
ally called  on  deponent,  stating  that  on  that  day  the 
judgment  and  costs  would  be  fully  paid,  and  that 
thereafter  defendant' s  attorney  sent  to  deponent  a  note 
of  inquiry  of  the  amount  to  be  paid  herein ;  that  depo- 
nent sent  a  memorandum  of  the  amount,  but  minuted 
only  the  amount  of  the  judgment  and  the  amount  of 
the  costs  of  affirmance,  and  omitted  inadvertently  to 
minute  the  interest  on  the  judgment  between  the  date 
of  its  entry  and  the  day  of  payment,  amounting  to  one 
hundred  dollars ;  that  in  deponent's  absence,  his  law 
partner,  Mr.  Morrison,  was  waited  upon  by  Mr.  Ham- 
mersley,  and  basing  the  amount  upon  deponent' s  mem- 
oranda, said  Morrison  accepted  a  check  for  the 
amount  of  the  memoranda  ;  that  while  the  check  was 
being  certified,  deponent  returned  to  the  office  and  pre- 
pared, at  his  own  suggestion,  for  defendant,  a  satisfac- 
tion-piece of  the  judgment ;  that  when  the  check  was 
handed  to  deponent,  he  did  not  look  at  its  amount, 
supposing  that  Mr.  Morrison  had  fixed  the  amount, 
until  immediately  after  the  defendant  and  his  attorney 
had  left  the  office,  when  deponent  discovered  the  error 
that  had  been  made,  and  immediately  sought  for  Mr. 
Hammersley,  but  failing  to  find  him,  sent  him  a  note  in- 
forming him  of  the  error,  and  requesting  Mr.  Ham- 
mersley, defendant' s  attorney,  to  send  him  the  amount. 
That  subsequently  deponent  met  said  Hammersley  and 
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asked  him  to  send  Mm  the  amount  of  interest  inadvert- 
ently omitted ;  but  Mr.  Hammersley,  while  giving  no 
satisfactory  or  direct  answer  as  to  whether  he  would  or 
would  not,  told  deponent  he  must  take  whatever 
course  he  thought  necessary  in  the  matter. 

Deponent  further  says,  that  there  was  no  intention, 
agreement  or  understanding  whatever  that  the  interest 
should  be  waived,  or  that  anything  less  than  plaintiff 
was  entitled  to  should  be  given  or  taken,  and  that  the 
neglect  of  charging  the  interest  was  purely  the  result 
of  inadvertence,  and  was  an  oversight  of  deponent. 

Lauterbach  &  Springarn,  for  the  motion. 
Mr.  Hammersley^  opposed. 

BRADY,  J. — This  is  a  meritorious  motion,  and  the 
plaintiff  must  have  a  remedy.  The  satisfaction-piece 
must  be  declared  inoperative,  unless  the  interest  be 
paid.  If  the  defendant  be  not  satisfied  with  that  order, 
then  the  money  paid  must  be  returned,  the  satisfaction- 
piece  canceled,  and  the  defendant  parties  remitted 
respectively  to  their  rights  as  they  existed  prior  to  the 
payment. 

Ordered  accordingly. 
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Hellman  ».  Licher. 


HELLMAN  against  LICHEE. 

Supreme   Court,  first  District;  at  Chambers,   No- 
vember, 1869. 

BANKRUPT'  s  DISCHARGE. — SUPPLEMENTAL 
PLEADINGS. 

A  defendant  obtaining  a  bankrupt's  discharge,  after  the  commence- 
ment of  the  action  and  answer,  may  be  allowed  to  plead  it  by  way 
of  supplemental  answer,  but  leave  will  be  given  to  plaintiff  to  discon- 
tinue without  costs. 

Motion  for  leave  to  file  supplemental  answer. 

This  action  was  brought  by  Nathan  Hellman  against 
Charles  L.  Licher  and  others ;  and  the  defendant, 
Licher,  after  having  answered  in  the  action,  procured 
a  discharge  in  bankruptcy.  He  now  applied  to  the 
court  for  leave  to  plead  such  discharge  by  a  supple- 
mental answer. 

INGRAHAM,  J. — Under  the  old  practice  an  insolvent 
discharge  was  allowed  to  be  pleaded  although  obtained 
after  suit,  but  the  plaintiff  was  allowed  to  discontinue 
without  costs.  It  would  be  unjust  to  deprive  a  party 
of  the  benefit  of  a  discharge  under  the  bankrupt  act  be- 
cause the  action  had  been  commenced  before  the  dis- 
charge. 

The  motion  must  be  granted,  but  with  the  privilege 
to  the  plaintiff  to  discontinue  without  costs. 
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HUBBAED  against  COPCUTT. 

Court  of  Appeals  ;  November,  1870. 

AMENDMENT.  —  POWEE  OF  SPECIAL  TEEM. — TIME  TO 
APPEAL  FEOM  JUDGMENT  NUNO  PEO  TUNG. 

The  court  at  special  term  cannot  modify  in  substance  a  judgment  ot 
the  general  term,  rendered  upon  a  case  presenting  a  verdict  taken 
at  circuit  subject  to  the  opinion  of  the  court  at  general  term. 

If  it  afisume  to  do  so,  a  direct  appeal  from  the  judgment  to  the  court 
of  appeals,  though  taken  within  two  years  of  such  attempted  amend- 
ment, is  too  late,  if  the  time  for  appealing  from  the  original  judg- 
ment has  passed. 

The  remedy  of  the  aggrieved  party  is  by  appeal  from  the  order,  to  the 
general  term  ;  or,  if  the  time  for  such  appeal  be  passed,  by  motioii 
to  set  aside  the  order  and  all  proceedings  under  it. 

Motion  to  dismiss  an  appeal. 

This  action  was  brought  by  Mary  Hubbard  and 
others,  plaintiffs  and  respondents,  against  John  Cop- 
cutt and  others,  appellants. 

On  the  trial  at  the  circuit,  a  verdict  was  taken,  sub- 
ject to  the  opinion  of  the  court  at  general  term,  on  a 
case  to  be  made.  Judgment  was  ordered  at  general 
term  ;  and  afterwards,  on  evidence,  and  on  motion  at 
special  term,  the  court  at  special  term  modified  the 
judgment  in  material  parts.  This  modification  or 
amendment  was  ordered  nunc  pro  tune,  as  of  the  date 
of  the  original  judgment.  No  appeal  was  taken  from 
the  order  directing  this  amendment,  to  the  court  at 
general  term  ;  but  the  present  appeal  was  taken  from 
the  judgment,  including  the  order  of  the  special  term 
amending  it.  The  appeal  was  taken  more  than  two 
years  after  the  judgment,  though  less  than  two  years- 
after  the  special  term  order. 
N.  s.— ix.— 19 
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A.  J.  Parker  moved  to  dismiss  the  appeal. 
Mr.  Romer,  opposed. 

BY  THE  COUET. — ALLEIST,  J. — The  appeal  from  the 
judgment  was  not  brought  within  the  time  prescribed 
by  law,  and  must  be  dismissed  for  that  reason. 

If  the  judgment  had  been  amended  in  substance 
within  two  years  before  bringing  the  appeal,  although 
the  amendment  was  ordered  nunc  pro  tune  as  of  the 
time  of  the  original  entering  of  the  judgment,  it  might 
be  questionable  whether  the  right  to  appeal  would  not 
date  from  the  entry  in  fact  of  the  amended  judg- 
ment, but  that  question  is  not  before  us.  The  judg- 
ment was  given  upon  a  verdict  subject  to  the  opin- 
ion of  the  court  at  general  term  upon  a  case  made  at 
the  circuit.  It  was  a  general  term  judgment  upon  the 
case  presented,  and  was  not  subject  to  modification 
or  amendment  by  the  court  at  special  term,  either  upon 
the  case  as  made,  or  upon  additional  evidence. 

The  court  at  general  term  could  have  reheard  the 
case,  and  modified  the  original  judgment  as  the  facts 
might  have  warranted  ;  but  they  could  only  do  so  upon 
the  case  made  at  the  trial.  If  further  evidence  was 
necessary  to  settle  the  rights  of  the  parties  and  enable 
a  proper  judgment  to  be  pronounced,  it  would  seem 
that  a  retrial  would  have  been  proper. 

But  without  definitely  passing  upon  this  question, 
it  is  sufficient  to  say  that  the  court  at  special  term  had 
no  power  to  alter  and  amend,  upon  new  evidence,  the 
judgment  of  the  court  pronounced  at  general  term. 

The  order  of  the  special  term,  however,  is  not  the 
subject  of  an  appeal  directly  to  this  court.  The  appeal 
should  have  been  taken  to  the  general  term  ;  and  the 
time  for  that  appeal  having  passed,  the  only  remedy  is 
by  motion  in  the  supreme  court  to  set  aside  the  order 
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and  all  proceedings  under  it ;  and  that  course  is  still 
open  to  the  party. 

But  for  the  reason  stated  the  appeal  must  be  dis- 
missed with  costs. 

All  the  judges  concurred. 
Motion  granted  with  costs. 


PEICE  against  PRICE. 

Supreme  Court,   First  Department;  First  District, 
General  Term,  January,  1871. 

DIVORCE. — REPORT  OF  REFEREE. 

A  judgment  of  divorce  will  be  reversed  on  appeal,  if  the  referee's  re- 
port on  which  it  was  entered  does  not  find  upon  issues  made  by  the 
pleadings  as  to  guilt  on  the  part  of  the  successful  party. 

Appeal  from  a  judgment. 

The  action  was  for  a  divorce  a  mnculo,  and  the 
judgment  was  entered  upon  the  report  of  a  referee  (to 
whom  the  cause  had  been  referred  to  hear  and  deter- 
mine the  issues  therein),  in  favor  of  the  respondent, 
Mrs.  Price,  the  plaintiff  in  the  action. 

The  plaintiff  prayed  judgment  of  divorce  on  the 
ground  of  adultery,  and  also  asked  the  custody  of  the 
child  of  the  parties.  The  husband,  in  his  answer,  de- 
nied the  adultery  alleged,  charged  that  the  plaintiff 
had  committed  adultery,  and  counter-claimed  a  di- 
vorce. 
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The  referee  found,  as  matters  of  fact,  that  the  mate- 
rial allegations  of  adultery  in  the  complaint  against 
the  husband  had  been  proven,  and  that,  as  matter  of 
law,  Mrs.  Price  was  entitled  to  a  divorce  a  mnculo,  and 
to  the  custody  of  the  child.  From  the  judgment  en- 
tered on  this  report,  the  husband  appealed  to  the  gen- 
eral term. 

Lem  8.  Chatfield,  for  the  appellant, — Insisted  that 
the  defendant's  allegations  of  adultery,  and  the  affirm- 
ative relief  asked  by  the  plaintiff,  were  in  the  nature  of 
an  independent  action,  and  should  have  been  specifi- 
cally passed  on  by  the  referee  by  proper  findings. 

Elbridge  T.  Gerry,  for  the  respondent. — I,  It  was 
unnecessary  for  the  referee  to  negative  issues  not  found 
specifically.  The  findings  in  favor  of  the  respondent 
were  equivalent  to  an  adverse  finding  to  the  appellant, 
on  the  facts  not  specifically  found  in  the  report  (Nelson 
v.  Ingersoll,  27  Hew.  Pr.,  \  ;  Lefler  v.  Field,  50  Barb., 
407  ;  Smith  v.  Goe,  29  JV.  T.,  666  ;  Ashley  v.  Marshall, 
Id.,  494  ;  Alger  v.  Raymond,  7  Bosw.,  418  ;  Manley  v. 
Ins.  Co.,  1  Lans.,  20;  Sermont  «.  Baetjer,  49  Barb., 
362  ;  Ricard  v.  Sanderson,  41  N.  Y.,  181. 

II.  If  the  appellant  felt  aggrieved  by  any  omission 
to  find,  he  should  have  moved  at  special  term  to  remit 
the  report  for  further  findings.  His  remedy  was  by 
motion,  not  by  appeal  from  the  judgment. 

LSTGKAHAM,  P.  J.*  (orally). — A  divorce  suit  is 
different  from  any  other  legal  proceeding.  The  court 
cannot  direct  a  judgment  of  divorce  upon  the  consent 
of  parties,  and  this  court  will  not  at  general  term  af- 
firm a  judgment  entered  on  a  report  which  only  finds 
upon  the  adultery  of  one  party  to  the  action,  al- 

.*  Present,  INGRAHAM,  P.  J.,  and  BARNARD  and  CARDOZO,  JJ. 
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though  there  are  charges  of  recrimination  made  against 
the  other,  and  evidence  was  offered  on  the  trial  in  sup- 
port of  them.  The  statute  (2  Rev.  Stat.,  p.  145,  §  42, 
subd.  4)  provides  that  the  court  shall  deny  a  divorce, 
when  it  shall  be  proved  that  the  complainant  has  also 
been  guilty  of  adultery,  under  such  circumstances  as 
would  have  entitled  the  defendant,  if  innocent,  to  a  di- 
vorce. Where  an  issue  has  been  made  on  the  criminal- 
ity of  the  plaintiff  as  well  as  of  the  defendant,  it  is  the 
duty  of  the  referee  to  find  upon  both  issues. 

The  report  must  be  taken  back  to  the  referee,  with 
instructions  to  find  upon  the  issues  raised  as  to  the 
plaintiffs  adultery,  not  passed  upon  in  the  present 
report. 


HENDERSON  against  JACKSON. 


New  York  Superior  Court ;  General  Term,  March, 

1870. 

COMPLAINT. — JOINDER  OF  CAUSES    OF   ACTION. — DE- 
MURRER.— MOTION  FOR  SEPARATE  STATEMENT. 

A  demurrer  on  the  ground  that  causes  of  action  have  been  improperly 
united  in  the  complaint  should  not  be  sustained  where  the  causes  of 
action  are  not  separately  stated. 

Before  the  court  can  be  called  upon  to  determine  whether  there  is  a 
misjoinder,  the  plaintiff  should,  by  motion,  be  required  to  state  the 
causes  of  action  separately,  and  number  them,  and  irrelevant,  redun- 
dant, or  indefinite  matter  should  be  cured  by  amendment* 

*  Compare  on  this  point,  Sheldon  v.  Lake,  Post,  806. 
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The  case  of  Anderson  ».  Hill,  53  Barb.,  238,  opposed. 
False  imprisonment,  and  malicious  prosecution,  are  inconsistent  causes 
of  action.    (Per  McCuNN,  J.,  dissenting.) 

Appeal  from  an  order  overruling  a  demurrer. 

This  action  was  bronglit  by  Isabella  Henderson, 
plaintiff  and  respondent  in  the  present  appeal,  against 
Eugene  Jackson,  defendant  and  appellant. 

Another  action,  brought  at  the  same  time  by  Mary 
Moneypenny  against  the  same  defendant,  came  before 
the  court  at  the  same  time,  upon  a  similar  appeal. 

The  complaint  alleged  that  "the  defendant,  on  or 
about  August  14,  1869,  by  himself  and  his  servants 
and  agents,  arrested  and  imprisoned  the  plaintiff 
against  her  will,  and  put  her  in  charge  of  a  police  of- 
ficer, and  forced  and  obliged  her  to  go  along  the  public 
streets  of  the  city  of  New  York  to  a  certain  station- 
house,  and  charged  her  with  the  crime  of  petit  larceny, 
and,  without  any  warrant  or  legal  process,  caused  her 
to  be  detained  in  a  vile  and  filthy  cell,  without  any 
comforts,  conveniences,  light  or  food,  all  night,  and 
again  caused  her  to  be  taken  next  morning  in  custody, 
and,  as  a  part  of  the  same  transaction,  to  a  police  court 
held  at  Yorkville,  and  before  a  police  magistrate, 
falsely  and  maliciously,  and  without  any  reasonable  or 
probable  cause,  made  a  complaint  before  such  police 
court  against  the  plaintiff,  in  which  he  falsely  and  ma- 
liciously charged  the  plaintiff  with  having  committed 
the  offense  of  petit  larceny ;  and  that,  by  such  com- 
plaint and  charge,  and  as  a  part  of  the  same  trans- 
action, the  defendant  caused  the  plaintiff,  by  process 
of  commitment,  to  be  imprisoned  in  a  cell,  in  the  house 
for  detaining  prisoners,  for  all  that  day  and  night." 

Then  followed  a  statement,  by  way  of  aggravation 
of  damages,  of  the  character  and  duration  of  the  im- 
prisonment. A  further  allegation  was,  "that  by 
reason  of  such  false  and  illegal  arrest  and  imprison- 
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ment,  and  of  such  false  and  malicious  charge,  com- 
plaint, and  prosecution,  the  plaintiff"  had  been  greatly 
injured,  &c. 

The  defendant  demurred,  assigning  as  ground  there- 
of, that  several  causes  of  action  were  improperly 
united. 

The  demurrer  was  overruled,  and  the  defendant  ap- 
pealed. 

Roger  A.  Pryor,  for  the  appellant. 
Henry  H.  Brewster,  for  the  respondent. 

BY  THE  COTJKT.* — MOISTELL,  J. — The  facts  stated  in 
the  complaint,  if  separated,  are  sufficient  to  constitute 
two  causes  of  action. 

The  facts  first  stated,  constitute  a  cause  of  action  for  a 
false  imprisonment ;  and  those  secondly  stated,  consti- 
tute a  cause  of  action  for  a  malicious  prosecution. 

But  the  facts  thus  first  and  secondly  stated  are 
so  blended  and  run  into  each  other  as  to  constitute 
the  narration  of  an  entire  transaction,  commencing  with 
an  illegal  arrest,  followed  by  a  false  and  malicious 
charge,  and  concluded  by  a  further  imprisonment. 

The  damages  sought  to  be  recovered  are  for  a  false 
imprisonment,  as  well  as  for  malicious  prosecution. 

No  opinion  appears  to  have  been  written  at  special 
term,  and  it  is  not,  therefore,  known  whether  the  de- 
cision was  placed  on  the  ground  that  there  was  no  mis- 
joinder  of  actions,  or  that  the  remedy  by  demurrer 
was  not  appropriate.  A  demurrer  is,  of  course,  a 
proper  remedy  where  two  causes  of  action  are  improp- 
erty  united,  and  we  should  be  called  upon,  perhaps,  to 
examine  and  determine  the  question  of  the  alleged  mis- 
joinder  of  actions  in  this  case  if  the  pleading  was  in  a 
form  properly  to  raise  it. 

*  Present,  MONELL,  Ch.  J.,  and  JONES  and  McCuNN,  JJ. 
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It  has  always,  under  our  present  system  of  plead- 
ing, been  a  vexata  questio,  whether  facts  should  be 
stated  according  to  their  legal  effect,  or  as  they  actually 
occurred  or  existed.  The  pleader  in  this  case  has  fol- 
lowed the  latter  course,  and  given  a  connected  narra- 
tion of  facts,  which  he  claims  constitutes  the  cause  of 
action. 

In  abolishing  all  forms  of  pleading,  the  Code  did 
not  quite  leave  the  pleader  to  exercise  his  own  judg- 
ment as  to  the  manner  of  framing  his  pleading.  The 
Code  requires  that  it  shall  contain  a  "plain  and  con- 
cise statement  of  facts."  If  two  causes  of  action  are 
united,  they  must  be  separately  stated  (Code,  §  167); 
and  by  rule  of  court  must  be  plainly  numbered 
(Rule  19). 

These  regulations  are  not  exclusively  for  the  conve- 
nience of  parties,  or  to  merely  furnish  them  with  in- 
formation concerning  the  action  or  defense.  They  are 
also  for  the  convenience  of  the  court,  to  assist  it  in  the 
examination  of  the  questions  to  be  decided  ;  and  the 
court  has  the  right,  I  think,  to  require  that  the  provis- 
ions of  the  Code,  and  of  their  rules,  should  be  complied 
with  by  attorneys,  before  it  is  called  upon  to  determine 
any  question  in  controversy.  For  this  purpose  the 
Code  has  provided  that  irrelevant  or  redundant  matter 
in  a  pleading  may  be  stricken  out  on  motion,  and  in- 
definite or  uncertain  allegations  may  be  required  to  be 
made  more  definite  and  certain. 

Without,  therefore,  looking  into  the  question  raised 
by  the  demurrer  in  this  case  whether  a  cause  of  action 
for  false  imprisonment  and  also  for  malicious  prosecu- 
tion can  be  united,  it  is  enough  to  say  that  until  the 
complaint  is  made  to  conform  to  the  requirements  of 
the  Code  and  rules  of  court,  we  will  not  take  upon  our- 
selves the  labor  of  ascertaining  whether  two  causes  of 
action  are  in  fact  stated  in  the  complaint.  That  ques- 
tion must  be  determined  before  we  are  authorized  to 
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say  there  is  a  misjoiuder,  and  there  should  not  be  left 
any  room  for  doubt  on  that  subject.  Therefore,  as  a 
preliminary,  and  to  enable  the  question  of  misjoinder 
to  be  made  certain,  a  motion  should  be  made  to  re- 
quire the  causes  of  action  to  be  separated  and  num- 
bered. If  any  matter  in  the  statements  of  facts  is  irrel- 
evant or  redundant,  a  motion  should  be  made  to  strike 
it  out.  If  it  is  indefinite  or  uncertain,  it  should  amend- 
ed definitely  and  certainly. 

These,  it  seems  to  me,  are  the  appropriate  remedies 
for  this  case,  and  until  they  are  resorted  to,  and  the 
causes  of  action  are  so  definitely  and  clearly  stated  in 
the  manner  prescribed  that  the  court  can  at  once  see 
that  there  are  two  distinct  causes  of  action,  a  demurrer 
is  not  proper,  or  if  a  proper,  not  the  only  remedy. 

The  weight  of  decision  is  in  favor  of  this  view, 
notwithstanding  the  very  pointed  case  of  Anderson  V. 
Hill  (53  Barb.,  238)  of  which,  however,  it  may  be  said 
that  the  question  of  the  appropriateness  of  the  remedy 
is  not  discussed  or  alluded  to  in  the  opinion,  although 
the  objection  was  distinctly  taken  on  the  argument  of 
the  case. 

The  cases  in  opposition  are  Blanchard  t>.  Strait  (8 
How.  Pr.,  83;  Wood  «.  Anthony,  9  Id.,  78  ;  Lord  V. 
Vreeland,  13  Abb.  Pr.,  195,  and  Cheney  v.  Fiske,  22 
How.  Pr.,  236).  This  last  case,  very  singularly,  is  a 
general  term  decision,  made  in  1860,  of  the  supreme 
court  of  the  same  district  that  made  the  decision  in 
Anderson  v.  Hill,  supra,  but  is  not  referred  to  in  the 
opinion  in  the  latter  case.  In  Cheney  v.  Fiske,  the 
court  says :  "If  a  single  count  or  statement  of  a  cause 
of  action,  or  one  that  professes  to  be  that,  is  found  up- 
on examination  to  contain  more  than  one  cause  of  ac- 
tion, it  is  not  demurrable,  althougJi  tJie  two  causes,  if 
stated  separately,  might  not  be  united  in  one  action, 
but  in  such  a  case  the  remedy  is  by  motion."  Thia 
case  decides  the  precise  question  raised  in  Anderson  v. 
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Hill,  but  not  passed  upon,  directly  at  least,  in  that 
case. 

As  we  are  not  informed  of  the  views  of  the  learned 
judge  who  decided  this  demurrer,  we  have  the  right  to 
assume  it  was  in  accordance  with  ours,  and  that  he 
held  the  demurrer  not  to  be  the  proper  remedy. 

The  order  appealed  from  should  be  affirmed,  with 
costs. 


,  J.  —  I  must  dissent  in  this  case.  These 
appeals  are  from  orders  at  special  term,  overruling  de- 
murrers to  the  complaints  for  misjoinder  of  causes  of 
action.  The  several  causes  of  action  are  confounded 
in  a  single  count  ;  but  this  irregularity  the  defendant 
waives,  and  the  precise  point  for  consideration  is,  that 
the  complaints  embrace  causes  c£  action  which  are  not 
properly  united  under  the  provisions  of  the  Code. 

Indisputably  the  complaints  do  exhibit  two  causes 
of  action,  viz  :  a  cause  of  action  for  false  imprison- 
ment, and  a  cause  of  action  for  malicious  prosecution. 
The  injuries  alleged  are,  "  such  false  and  illegal  arrest, 
and  such  false  and  malicious  prosecution  ;"  and  the 
facts  recited  are  sufficient  to  authorize  a  recovery  on 
either  ground.  The  question  is,  can  a  cause  of  action 
for  false  imprisonment  be  united,  agreeably  to  the  rules 
of  our  present  practice,  with  a  cause  of  action  for  ma- 
licious prosecution  ? 

Under  the  common  law  system  of  pleading,  false 
imprisonment  and  malicious  prosecution  were  not  sus- 
ceptible of  being  combined  in  the  same  complaint. 
The  former  inflicted  an  immediate  injury  on  the  per- 
son ;  and  the  appropriate  form  of  redress  for  this 
wrong  was  trespass  m  et  armis.  The  latter  involved  a 
consequential  injury  to  the  character  ;  and  the  appro- 
priate form  of  action  for  this  grievance  was  trespass  on 
the  case.  But,  case  and  trespass  constituted  an  excep- 
tion to  the  general  rule,  that  actions  ex  delicto  might 
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be  united,  and  were  not  capable  of  being  combined 
(GraTi.  Pr.,  2  ed.,  96  ;  Howard  ».  Banks,  2  Burr., 
1114). 

Instead  of  relaxing  the  rigor  of  the  ancient  rule  reg- 
ulating the  joinder  of  causes  of  action,  the  Code,  in  pur- 
suance of  its  distinguishing  object  to  compel  the  rais- 
ing of  precise  and  definite  issues  on  the  record,  super- 
seded the  former  classification  of  wrongs  with  reference 
to  their  union  in  the  same  action,  and  in  section  167  pre- 
scribed a  much  more  narrow  and  stringent  principle  of 
practice.  By  that  section,  causes  of  action  are  divided 
into  seven  distinct  categories  ;  and  the  rule  declared 
that  causes  of  action  belonging  to  different  classes  shall 
not  be  united  in  the  same  complaint  (Landau  v.  Levy, 
1  Abb.  Pr.,  376).  Hence,  the  causes  of  action  compre- 
hended by  subdivision  3,  i.  e.,  injuries  to  person,  may 
not  be  combined  with  causes  of  action  falling  under 
subdivision  4,  i.  e.,  injuries  to  character.  Now,  false 
imprisonment  is  an  injury  to  the  person,  while  mali- 
cious prosecution  is  an  injury  to  the  character  (Black. 
Comm.,  bk.  3,  ph.  8,  p.  126;  2  Boumer  Instit.,  508, 
§  2239  ;  Broom  Comm.,  741,  Eng.  ed.,  1869  ;  Watson 
v.  Hazard,  3  Code  R.,  218  ;  Martin  v.  Mattison,  8  Abb. 
Pr.,  3;  Hullfl.  Vreeland,  18  Id.,  182.)  Being  an  in- 
jury to  character,  a  cause  of  action  for  malicious  prose- 
cution may  be  united  with  a  cause  of  action  for  slander, 
as  in  Watson  v.  Hazard  and  Hull  v.  Vreeland,  supra; 
and  with  a  cause  of  action  for  slander  and  a  cause  for 
libel,  as  in  Martin  v.  Mattison,  supra.  Being  an  in- 
jury to  character,  a  former  recovery  for  malicious  pros- 
ecution is  pleadable  in  bar  of  an  action  for  slander 
(Sheldon  v.  Carpenter,  4  JT.  Y.  [4  Comst.~],  578).  Being 
an  injury  to  character,  a  former  recovery  in  trespass  for 
false  imprisonment  is  no  bar  to  an  action  for  malicious 
prosecution  (Guest  •».  Warren,  9  Exch.,  379). 

The  essential  and  fundamental  distinction  between 
an  action  for  false  imprisonment  and  an  action  for  ma- 
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licious  prosecution,  is  explained  and  illustrated  by 
Lord  MANSFIELD,  in  the  leading  case  of  Sutton  «. 
Johnstone  (1  Term  _£?.,  544),  and  by  Mr.  Justice 
EMOTT,  in  Brown  v.  Chadsey  (39  Barb.,  260).  The  dis- 
tinction is  recognized  and  inculcated  by  every  element- 
ary treatise  on  the  common  law.  The  respondents 
argue  that  this  distinction  is  obliterated  by  the  Code  ; 
but  it  is  only  the  distinctions  between  forms  of  action 
that  are  abolished.  The  Code  does  not  pretend  to  as- 
similate and  identify  all  the  various  causes  of  action 
known  to  our  system  of  jurisprudence  ;  nor  could  such 
a  result  be  realized  by  any  fiat  of  legislation,  since  the 
difference  between  causes  of  action  is  a  difference  in 
nature  and  substance,  and  not  merely  of  conventional 
classification.  Indeed,  the  very  section  of  the  Code 
under  consideration  (§  167)  recognizes  the  distinction 
between  causes  of  action,  and  upon  that  distinction 
bases  its  regulation  as  to  the  joinder  of  actions.  The 
objection,  however,  if  tenable,  would  not  avail  the  re- 
spondents ;  for,  in  terms,  they  demand  redress  as  well 
for  the  injury  to  their  persons  by  the  false  imprison- 
ment, as  for  the  injury  to  "  their  good  name,  fame  and 
credit,"  by  the  malicious  prosecution. 

The  respondents'  argument,  that  the  ground  of  action 
in  malicious  prosecution  is  not  necessarily  an  injury  to 
character,  is  based  upon  a  confusion  of  the  wrong  and 
the  damage,  and  from  the  false  analogy  drawn  from 
the  nature  of  an  action  for  malicious  arrest  in  a  civil 
proceeding.  Unquestionably,  if  imprisonment,  or  any 
other  detriment  to  the  person,  or  even  to  property,  be 
the  natural  and  legal  consequence  of  the  malicious 
prosecution,  it  may  be  alleged  and  proved  in  aggrava- 
tion of  damages  ;  but  that  damage  is  not  the  cause  and 
foundation  of  the  action.  The  wrong,  the  injuria,  for 
which  the  law  affords  redress  by  an  action  for  malicious 
prosecution,  is  an  accusation  of  crime,  made  mali- 
ciously, without  probable  cause,  and  to  the  injury  of 
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one's  reputation.  Hence  the  distinction  between  an 
action  for  malicious  arrest  in  a  civil  proceeding  and  an 
action  for  malicious  prosecution.  Injury  to  character 
is  not  an  element  in  the  former,  its  essential  ground 
being  that  the  process  of  the  law  has  been  put  in  force 
maliciously,  and  without  reasonable  or  probable  cause ; 
whereas  the  essential  ground  of  the  action  for  malicious 
prosecution  is  the  injury  to  character  involved  in  a 
false,  wanton  and  malicious  accusation  of  crime  (2  Rob. 
Pr.,  594  et  seq.;  Brown  Comm.,  738 ;  Lord  CAMPBELL, 
C.  J.,  in  Churchill  v.  Siggers,  3  Ell.&Bl.,  937 ;  Leyland 
v.  Tancred,  16  Q.  B.,  669  ;  De  Medina  v.  Grove,  WAdol. 
&  El.  N.  S.,  168 ;  10  JUT.,  426  ;  11  Id.,  145). 

It  results,  then,  that  since  these  several  causes  of 
action,  viz :  false  imprisonment  and  malicious  prosecu- 
tion, are  classed  under  different  subdivisions  of  section 
167,  they  are  improperly  united  in  the  same  complaint, 
unless  it  appear  that  they  arise  out  of  the  same  trans- 
action or  transactions  connected  with  the  same  subject 
of  action  (subd.  1,  §  167). 

In  these  cases  the  pleader  has  attempted  to  obviate 
the  objection  of  misjoinder,  by  alleging  that  both  causes 
of  action  arise  out  of  the  same  transaction.  But  this  will 
not  suffice.  If  the  transactions  be  not  in  fact  identical, 
they  cannot  be  made  one  and  the  same  by  bare  aver- 
ment. The  pleader  must  exhibit  their  identity  by  a  re- 
cital of  facts  ;  and  the  court  must  see,  from  the  face  of 
the  pleading,  that  they  are  in  truth  but  one  and  the 
same  transaction  (Flynn  v.  Bailey,  50  Barb.,  78 ;  Fel- 
lerman  v.  Dolan,  7  Abb.  Pr.,  395 ;  Brown  V.  Cunning- 
ham, 21  How.  Pr.,  192).  Now,  it  is  obvious,  on  the 
plaintiffs'  own  narrative  of  the  facts  of  the  case,  that 
the  two  causes  of  action  exhibited  in  the  complaints 
stand  upon  distinct,  substantive  and  independent  trans- 
actions. In  the  first  instance,  there  was  an  arrest  and 
imprisonment,  without  any  pretense  of  legal  warrant. 
That  accomplished,  the  cause  of  action  for  false  impris- 
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onment  was  consummate.  Afterwards,  on  another  day, 
and  at  another  place,  the  defendant  preferred  a  criminal 
charge  against  the  plaintiffs,  procured  them  to  be  ar- 
rested on  a  legal  warrant,  and  to  be  prosecuted  for  a 
criminal  offense.  They  were  acquitted,  and  then  (malice 
and  want  of  probable  cause  being  conceded)  the  cause 
of  action  for  malicious  prosecution  was  complete.  In  a 
common  sense  as  well  as  a  legal  view,  here  are  two  sep- 
arate and  distinct  transactions.  They  are  connected, 
and  only  connected,  in  sequence  of  time,  as,  in  truth, 
are  all  human  events.  The  transaction  out  of  which 
springs  the  action  for  false  imprisonment  was  ended 
before  commenced  the  transaction  out  of  which  arose 
the  cause  of  action  for  malicious  prosecution  ;  for  the 
moment  the  plaintiffs  were  arrested  under  a  legal  war- 
rant, the  false  imprisonment  ceased  and  determined. 
Every  lawyer  will  see  that  the  transaction  which  suffices 
to  support  an  action  for  false  imprisonment  must  neces- 
sarily be  different  from  a  transaction  which  suffices 
to  support  an  action  for  malicious  prosecution.  The 
transaction  which  will  avail  to  support  the  former  ac- 
tion, is  simply  an  illegal  imprisonment.  The  trans- 
action which  will  support  an  action  for  malicious  pros- 
ecution, is  a  legal  arrest,  effected  maliciously  and  with- 
out probable  cause.  Now,  here  are  evidently  two  dif- 
ferent and  distinct  transactions,  unless  we  assent  to  the 
absurd  proposition  that  a  particular  transaction,  char- 
acterized by  certain  special  and  essential  constituent 
circumstances,  may  be  identical  with  another  transac- 
tion distinguished  by  wholly  dissimilar  constituent 
elements.  Nay,  not  only  are  the  two  transactions  dis- 
tinct, but  they  are  inconsistent.  In  the  one  transaction 
there  is  a  legal  arrest,  in  the  other  an  illegal  arrest ; 
and,  except  the  same  transaction  may  be,  at  one  and 
the  same  time,  both  legal  and  illegal,  it  is  impossible  to 
affirm  that  these,  transactions  are  identical.  Hence  the 
legal  impossibility  that  an  action  for  false  imprisonment 


NEW  SERIES :  VOL.  IX.  303 

Henderson  v.  Jackson. 

can  arise  out  of  the  same  transaction  with  an  action  for 
malicious  prosecution.  In  Sutton  v.  Johnstone,  supra, 
Lord  MANSFIELD,  delivering  the  judgment  of  the  ex- 
chequer chamber,  says:  "There  is  no  similitude  or 
analogy  between  the  action  of  trespass  for  false  impris- 
onment and  this  kind  of  action,  i.  e.,  malicious  prose- 
cution ;  an  action  of  trespass  for  false  imprisonment  is 
for  the  defendant' s  having  done  that  which,  upon  the 
stating  of  it,  is  manifestly  illegal.  This  kind  of  action, 
i.  e.,  malicious  prosecution,  is  for  a  prosecution  which, 
upon  the  stating  of  it,  is  manifestly  legal"  Thus,  it 
is  apparent,  that  the  present  actions  are  ruled  by  the 
principle  propounded  in  Smith  v.  Hallock,  8  How.  Pr., 
73 ;  Sweet  v.  Ingerson,  12  Id.,  331,  and  Springsteed 
v.  Lawson,  14  Abb.  Pr.,  328,  namely,  that  though  the 
causes  of  action  arise  out  of  the  same  transaction,  they 
cannot  be  united  in  the  same  complaint,  if  they  be  in- 
consistent in  their  nature.  The  incompatibility  of  ma- 
licious prosecution  and  false  imprisonment,  is  evident 
by  the  fact  that  the  very  circumstance  which  is  essen- 
tial and  indispensable  to  the  support  of  the  one,  would 
be  fatal  to  the  maintenance  of  the  other.  For,  since 
the  action  for  false  imprisonment  is  based  upon  the  il- 
legality of  the  arrest,  the  very  moment  it  appeared  that 
the  arrest  was  authorized  by  law,  that  instant  the  ac- 
tion falls  to  the  ground.  But  the  action  for  malicious 
prosecution  necessarily  assumes  and  implies  that  the 
prosecution  was  legal,  else  in  contemplation  of  law 
there  never  was  any  prosecution — the  gist  of  the  wrong 
being,  not  an  illegal  prosecution,  but  a  legal  prosecu- 
tiion  instigated  maliciously  and  without  reasonable  or 
probable  cause.  So  that  the  appropriate  allegations 
and  proofs  by  which  these  respective  actions  are  to  be 
sustained,  are  contradictory  and  irreconcilable.  As- 
suming the  two  actions  to  proceed  on  the  same  transac- 
tion, evidence  sufficient  to  support  the  one  must  neces- 
sarily be  fatal  to  the  maintenance  of  the  other.  The 
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two  actions  are  plainly  inconsistent,  and  cannot  be  sus- 
tained on  the  the  theory  that  they  arise  out  of  the  same 
transaction. 

In  the  foregoing  argument  the  most  liberal  meaning 
and  effect,  are  conceded  to  the  word  transaction,  em- 
ployed in  section  167  of  the  Code.     But,  it  is  proper  to 
remark,  that  a  very  respectable  authority  restricts  the 
legal  sense  of  the  word  to  "  some  commercial  or  busi- 
ness negotiation,"  and  denies  its  application  to  a  tor- 
tious  wrong  (Barhyte  v.  Hughes,  33  Barb.,  320) ;  so  in 
Smith  v.  Ingerson,  and  Springsteed  v.  Lawson,  supra, 
it  was  held  that  an  action  for  a  breach  of  warranty  on 
the  sale  of  a  horse,  and  an  action  for  deceit  on  the  same 
sale,  could  not  be  united  in  one  complaint — the  two 
causes  of  action  not  arising  legally  out  of  the  same 
transaction.     And  in  the  former  case,  the  court  ob- 
served that  the  tendency  of  the  courts  is  to  restrain 
rather  than  enlarge  the  operation  of  section  167.     Upon 
the  principal  points  above  discussed,  the  case  of  An- 
derson •».  Hill  (53  Barb.,  238),  is  a  direct  and  controlling 
authority,   controlling  as   giving    the    deliberate  and 
unanimous  judgment  of  a  general  term,  constituted  of 
very  eminent  jurists.     The  case  was  this  :  The  defend- 
ant assaulted  the  plaintiff ;  and  in  the  very  act  and  in- 
stant of  the  assault,   denounced   the  plaintiff   as  a 
"thief."     Not  only  were  the  assault  and  slander  sim- 
ultaneous, but  they  originated  in  the  same  motive. 
Yet,  the  court  sustained  a  demurrer  for  misjoinder  on 
the  grounds  that  one  cause  of  action  was  for  injury  to 
the  person,  and  the  other,  for  injury  to  the  character ; 
and  that  they  could  not  be  said  to  arise  out  of  the  same 
transaction,  since  the  facts  constituting  the  one  cause 
of  action  were  essentially  different  from  the  facts  con- 
stituting the  other  cause  of  action. 

The  demurrer  under  consideration  is  sustained  as 
well  by  the  practical  interests  of  administrative  justice 
as  by  the  technical  principles  of  law.  The  function  and 
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end  of  all  pleading  is,  to  raise  distinct  issues  on  the 
record,  so  that  confusion  and  embarrassment  may  be 
avoided  at  the  trial,  and  the  parties  be  admonished  in 
advance,  of  the  allegation  they  are  to  support  or  to  de- 
feat (1  CMtty  PI.,  201).  But  how  is  it  possible  that  the 
defendant,  in  these  actions,  can  come  prepared  to  meet 
the  issues,  when  he  is  confronted  with  inconsistent 
charges  ?  How  is  it  possible  that  the  jury  can  decide- 
.the  issues  intelligently,  when  the  proof  which  is  essen- 
tial to  the  support  of  the  one  action  would  be  abso- 
lutely fatal  to  the  maintenance  of  the  other ; — when,  for 
example,  in  one  contention  they  would  have  to  find 
the  arrest  was  without  warrant  of  law,  and  in  the  other 
that  the  imprisonment  was  in  pursuance  of  legal  au- 
thority \  How  could  the  judge  rule  upon  offers  of  evi- 
dence, when  testimony  which  would  be  admissible  in 
support  of  the  claim  for  malicious  prosecution,  would 
be  irrelevant  and  immaterial  to  the  cause  of  action  for 
false  imprisonment  ?  It  is  no  answer  to  say  that  the 
plaintiffs  should  be  compelled,  at  the  trial,  to  elect  on 
which  cause  of  action  to  stand ;  for,  beside  the  embar- 
rassment to  the  defendant  of  apprising  him  only  in  the 
instant  of  trial  of  the  demand  he  would  have  to  meet,  I 
see  nowhere  in  the  Code  authority  to  oblige  the  plain- 
tiffs to  such  election  (Smith  v.  Douglass,  15  Abb.  Pr., 
266;  Blossom  «.  Barrett,  37  N.  Y.,  436).  But  the 
Code,  in  section  144,  does  make  specific  provision 
for  correcting  a  complaint  in  which  causes  of  action  are 
improperly  united. 

The  demurrer  is  well  taken  ;  and  the  order  over- 
ruling it  should  be  reversed,  with  leave  to  plaintiffs,  on 
payment  of  costs,  to  amend  their  complaints  by  stating 
one  cause  of  action. 

Order  affirmed. 


N.  s. — ix. — 17 
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SHELDON  against  LAKE. 

New  Jork  Common  Pleas ;  Special   Term,  January, 

1871. 

PLEADING. — COMPLAINT  FOB  INJURIES  TO  PERSON. 

A  complaint  alleging  that  defendant  assaulted  the  plaintiff,  dragged 
him  violently  through  the  public  streets,  imprisoned  him  in  the  cus- 
tody of  the  sheriff,  and  restrained  him  of  his  liberty  without  prob- 
able orreasonable  cause,  whereby  he  was  wounded,  injured  in  credit, 
and  hindered  in  business, — states  but  one  cause  of  action. 

Such  allegations  of  the  several  parts  of  one  continuous  transaction  are 
not  irrelevant  nor  redundant.* 

But  an  allegation  that  such  acts  were  in  violation  of  law,  not  being  a 
traversable  allegation,  is  irrelevant  and  redundant,  and  should  be 
struck  out  on  motion. 

Motion  to  compel  plaintiff  to  amend  his  complaint, 
or  to  strike  out  parts. 

This  action  was  brought  by  Horace  B.  Sheldon 
against  Edwin  R.  Lake.  The  allegations  of  the  com- 
plaint were  as  follows : 

"  That  on  March  23,  1870,  at  the  city  of  New  York, 
the  defendant,  with  force  and  arms  assaulted  the  plain- 
tiff and  with  great  force  and  violence  pulled  and 
dragged  about  the  said  plaintiff,  and  also  then  and 
there  forced  and  compelled  the  said  plaintiff  to  go  from 
a  certain  place  in  said  city  into  the  public  streets  there- 
of, and  then  and  there  forced  and  compelled  him  to  go 
in  and  along  diners  public  streets  in  said  city,  and 
then  and  there  imprisoned  the  said  plaintiff,  and  put 
him  in  the  custody  of  the  sheriff  of  the  county  of  New 
York,  and  detained  him  for  the  period  of  several  days 

v*  Compare  Henderson  v.  Jackson,  Ante,  p.  294. 
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in  said  custody,  and  restrained  and  deprived  the  said 
plaintiff  of  Ms  liberty  without  any  reasonable  or  prob- 
able cause  whatsoever. 

"  And  said  plaintiff  further  says  that  all  of  the  said 
malicious  acts  aforesaid  were  contrary  to  the  laws  and 
customs  of  this  State,  and  in  violation  of  the  same, 
and  against  the  will  of  the  said  plaintiff,  whereby  the 
said  plaintiff  was  not  only  greatly  hurt,  bruised,  and 
wounded,  but  was  also  thereby  then  and  there  greatly 
exposed  and  injured  in  his  credit  and  circumstances, 
and  was  then  and  there  hindered  and  prevented  from 
performing  and  transacting  his  affairs  and-  business, 
by  means  whereby,  said  plaintiff  says  he  has  sustained 
damages  to  the  amount  of  ten  thousand  dollars. 

"Wherefore,"  &c. 

The  defendant  moved  to  strike  out  parts  of  the  com- 
plaint, especially  those  indicated  above  by  italics,  as 
irrelevant  and  redundant ;  or,  if  more  than  one  cause 
of  action  was  intended  to  be  set  up,  that  the  complaint 
be  made  more  definite  and  certain,  and  the  causes  of 
action  be  separately  stated,  and  distinctly  numbered. 

It  was  conceded  by  the  plaintiff's  attorney,  on  the 
motion,  that  the  action  was  for  false  imprisonment,  and 
that  alone. 

M.  M.  Budlong,  for  the  motion. — I.  The  circum- 
stances and  particulars  by  which  the  imprisonment 
was  accomplished,  are  improper  in  the  complaint 
(Shaw  v.  Jayne,  4  How.  Pr.,  119 ;  Eddy  v.  Beach,  7 
Abb.  Pr.,  17).  Being  in  aggravation  of  damage,  the 
words  "with  force  and  arms  assaulted  the  plaintiff," 
and  the  words  "with  great  force"  &c.,  as  far  as,  and 
including  "  along  divers  public  streets  in  said  city," 
should  be  stricken  out  as  irrelevant,  and  the  words 
"  restrained  and  deprived  the  said  plaintiff  of  7iis  lib- 
erty" should  be  stricken  out  as  redundant  (Molony  v. 
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Dows,    15  How.   Pr.,   261  ;  Bowman    v.    Sheldon,   5 
Sandf.,  660). 

II.  The  causes  specified  in  the  notice  and  asked  to 
be  stricken  out,  being  neither  parts  of  material  allega- 
tions in  an  action  of  false  imprisonment,  nor  averments 
of  special  damage,  are  grievances  from  which  the  de- 
fendant should  be  relieved  on  motion,  he  being  com- 
pelled to  answer  them,  or  if  demurring,  to  admit  their 
truth  (Isaac  v.  Yelloman,  3  Abb.  Pr.,  464;  Williams 
v.  Hayes,  5  How.  Pr.,  470). 

III.  The  averment  "contrary  to  the  laws  and  cus- 
toms of  this  State,  and  in  violation  of  the  same"  is  not 
the  allegation  of  &fact,  but  of  a  conclusion  of  law  (13 
How.  Pr.,  37).     The  averment  "  contrary  to  the  laws" 
&c.,  must  not  be  confounded  with  the  material  allega- 
tion "  without  authority  of  law"  which  means  with- 
out an  order  of  arrest  or  warrant  duly  issued  by  a  com- 
petent tribunal  (4  E.  D.  Smith,  445  ;  1  Hilt.,  45),  and 
which  is  a  fact.    The  words  "contrary  to  the  laws  and 
customs  of  this  Slate,  and  in  violation  of  the  same," 
being  a  conclusion  of  law,  are  irrelevant,  and  should  be 
stricken  out  (23  Barb.,  583  ;  Van  Santvoortfs  PL,  310). 

T.  O.  Cronin,  opposed. — I.  The  allegations  in  the 
complaint  are  true,  and  cannot  be  irrelevant  or  re- 
dundant. Even  if  stated  by  way  of  aggravation,  the 
allegations  are  proper,  and  cannot  be  struck  out  on  mo- 
tion (10  Abb.  Pr.,  141 ;  Hallenbeck  v.  Clow,  9  How. 
Pr.,  292), 

II.  The  allegations  constitute  a  cause  of  action,  and 
cannot  be  struck  out  on  motion  (Averill  v.  Taylor,  5 
Trans.,  476  ;  6  Id.,  208). 

III.  The  motion  is  a  frivolous  one,  and  should  be 
denied. 

ROBINSON,  J.—  The  motion  to  strike  out  parts  of  the 
complaint  as  irrelevant  and  redundant  is  denied,  ex- 
cept the  sentence  hereafter  quoted. 
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The  several  statements  of  the  plaintiffs  as  to  the  acts 
complained  of,  have  relation  to  but  one  continuous 
transaction,  alleged  with  special  circumstances  of  in- 
jury or  aggravation  as  to  each  step  in  the  progress  of 
the  affair,  and  they  constitute  a  single  cause  of  action 
for  injury  to  the  person,  with  or  without  force,  in  the 
several  occurrences  related  in  the  pleading. 

They  do  not  constitute  separate  causes  of  action. 
The  plaintiff  could  not  sue  and  recover  for  the  assault 
first  alleged,  as  for  the  act  of  dragging  him  through 
the  streets,  or  for  the  false  imprisonment  lastly  alleged, 
and  again  maintain  another  action  for  any  of  the  other 
matters  attending  his  arrest  and  imprisonment  (Far- 
rington  v.  Payne,  15  Johns.,  432;  Fetter  v.  Beale,  1 
Balk.,  11). 

The  Code  of  Procedure  permits  the  joinder  of  sepa- 
rate causes  of  action  for  injuries,  with  or  without  force, 
to  the  person  (§  167,  subd.  3) ;  and  the  court  could 
consolidate  such  actions  as  might  have  been  originally 
joined ;  but  such  power  is  in  no  way  decisive  as  to 
the  entirety  of  causes  of  action,  if  separately  and  in- 
dependently stated,  and  occurring  on  different  occa- 
sions, or  as  to  what  might  constitute  different  causes 
of  action.  To  allow  the  uniting  in  one  statement,  of  a 
cause  of  action,  consisting  of  different  trespasses  (where 
they  all  substantially  arose  out  of  the  same  act),  such 
as  the  statement  of  an  assault,  an  assault  and  battery 
and  false  imprisonment,  does  not  prejudice  the  defend- 
ant, since  he  may  in  his  answer  confess,  deny  or  justify 
each  separate  act ;  while  to  regard  them  as  separate 
causes  of  action  and  subjects  of  different  suits,  would 
be  allowing  an  unwarrantable  splitting  up  of  contro- 
versies. 

The  several  subjects  of  complaint  having  reference 
to  an  entire,  although  continuous  transaction,  their 
joinder  as  one  is  properly  allowed  without  charge  of 
irrelevancy  or  redundancy. 
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The  case  disclosed  by  the  complaint  is  one  of  in- 
jury to  the  person,  and  prima  facie  actionable. 

The  allegation  that  such  acts  are  "  contrary  to  the 
laws  of  the  State,  and  in  violation  of  the  same  (contra 
pacem  regis)"  was,  under  the  old  system  of  pleading, 
regarded  as  mere  matter  of  form,  and  not  traversable 
(I  CMtty  PL,  422;  Gardner  v.  Thomas,  14  Johns., 
134).  It  is  equally  so  under  the  Code,  as  a  mere 
matter  of  form,  or  conclusion  of  law,  and  is  not 
necessary  or  proper  to  be  stated.  The  rights  of  the 
parties  are  to  be  judged  solely  by  the  facts  stated  ;  and 
the  allegations  last  above  quoted  ought  to  be  stricken 
out  as  irrelevant  and  redundant. 

No  costs  are  allowed. 

Order  accordingly. 


STODDARD  against  CLARKE. 

Court  of  Appeals  ;  October,  1870. 

COSTS.  —  PAETIAL  RECOVEEY  BY  EACH  PAETT. 

In  an  action  to  recover  specific  personal  property,  if  the  plaintiff 
recovers  property  exceeding  fifty  dollars  in  value,  he  is  entitled  to 
costs,  notwithstanding  defendant  also  recovers  property  exceeding 
that  value. 

The  provision  of  2  Rev.  Stat.,  618,  §  26,—  that  when  several  issues  are 
joined,  and  there  are  two  or  more  distinct  causes  of  action  in  separate 
counts,  each  party  shall  recover  costs  on  the  issues  found  for  him,  — 
is  superseded  by  the  Code  of  Procedure. 

In  general,  the  Code  furnishes  the  rule  by  which  a  claim  for  costs 
must  be  determined. 
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Appeal  from  an  order. 

Russell  Stoddard  sued  Will  W.  Clarke  (sheriff 
of  Ontario  county),  in  the  supreme  court,  to  recover  a 
number  of  chattels,  taken  by  defendant  under  an  exe- 
cution against  a  third  person. 

On  the  trial,  the  jury  found  that  certain  of  the  ar- 
ticles, amounting  in  value  to  over  eighteen  hundred 
dollars'  worth,  belonged  to  plaintiff,  and  awarded  him 
six  cents  damages  for  their  detention ;  and  that  the 
others,  amounting  in  value  to  over  two  thousand  dol- 
lars, belonged  to  defendant,  and  awarded  to  him 
twenty-five  dollars  damages  for  their  detention  by 
plaintiff. 

The  clerk  taxed  costs  in  favor  of  plaintiff,  and  also 
taxed  double  costs  in  favor  of  defendant.  Plaintiff' s 
application  to  the  court  at  special  term,  for  a  re-ad- 
justment, was  denied  ;  and  he  appealed  to  the  general 
term,  where  the  order  was  reversed,  as  far  as  it  allowed 
costs  to  defendant ;  and  defendant  appealed  from  the 
reversal  to  this  court. 

E.  G.  LapTiam,  and  Samuel  Hand,  for  the  appel- 
lants.—The  statute  relied  on  (2  Itev.  Stat.,  617,  §  26) 
is  not  repealed  by  the  Code  of  Procedure  (Dresser  v. 
Wickes,  2  Abb.  Pr.,  460).  Sections  24  and  27  of  the 
same  statute  are  held  not  repealed  (Bartle  v.  Gilman, 
18  N.  T.,  260 ;  Porter  v.  Willet,  14  Abb.  Pr.,  319, 
citing  Sumner  v.  Jarvis,  in  note).  So  of  section  18  (8 
N.  Y.,  29).  The  same  construction  should  be  applied 
to  section  26.  It  is  also  saved  by  section  371  of  the 
Code,  for  it  is  not  inconsistent  with  the  Code,  and  is  in 
substance  applicable. 

George  F.  Danforth,  for  the  respondents. — I.  The 
Code  supersedes  all  former  rules  as  to  costs  (Montgom- 
ery County  Bank  v.  Albany  City  Bank,  7  N.  Y.  [3 
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Seld.~\,  459).  And  Porter  v.  Willet  (14  Abb.  Pr.,  319), 
and  Dresser  t>.  Wickes  (2 Id.,  460),  are  not  sustainable. 
Deckers.  Gardiner  (8JV.  T.  [4  Seld.],  29),  put  defend- 
ant' s  right  to  costs  on  section  305  of  the  Code. 

II.  Defendant  is  not  entitled  to  double  costs,  for  he 
is  sued  individually,  and  not  as  sheriff ;  and  he  did  not 
succeed  on  the  whole  record  (Seymour  •».  Billings,  12 
Wend.,  285  ;  Porter  v.  Willet,  14  Abb.  Pr.,  327). 

BY  THE  COURT. — ANDREWS,  J. — The  right  to  re- 
cover costs  in  an  action  is  statutory.  Unless  the  party 
claiming  them  can  show  a  statute  in  his  favor,  he 
must  fail. 

If  in  this  case  the  defendant  was  entitled  to  costs, 
it  is  by  force  of  the  provisions  of  the  Code  of  Procedure, 
or  for  the  reason  that  they  were  given  by  the  Revised 
Statutes,  and  that  these  statutes  have  not,  in  this  re- 
spect, been  repealed. 

Title  10  of  the  Code  of  Procedure  is  entitled  "of 
the  costs  in  civil  actions."  And  the  first  section  re- 
peals all  statutes  establishing  or  regulating  the  costs 
of  attorneys,  solicitors,  and  counsel  in  civil  actions,  and 
all  rules  and  laws  restricting  or  controlling  the  right  of  a 
party  to  agree  with  an  attorney,  solicitor  or  counsel, 
for  his  compensation. 

The  next  section  (304),  prescribes  the  cases  when  the 
plaintiff  in  that  class  of  actions  known  as  common  law 
actions,  shall,  upon  recovery,  be  entitled  to  costs.  And 
among  those  enumerated,  is  the  action  to  recover  pos- 
session of  personal  property.  And  his  right  in  this  case 
is  qualified  by  the  provision,  that  if  the  plaintiff  re- 
cover less  than  fifty  dollars  damages,  he  shall  recover 
no  more  costs  than  damages,  unless  he  recover  prop- 
erty, or  the  possession  of  property  be  adjudged  to  him, 
the  value  of  which,  with  the  damages,  amounts  to  fifty 
dollars. 

Section  305  prescribes  the  cases  in  which  the  de- 
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fendant,  upon  recovery,  shall  be  entitled  to  costs,  and 
declares  that  costs  shall  be  allowed  of  course  to  the  de- 
fendant in  the  actions  mentioned  in  the  last  section 
(304),  unless  the  plaintiff  be  entitled  to  costs  therein. 

Another  section  provides,  that  in  other  actions  costs 
shall  be  allowed,  in  the  discretion  of  the  court  (§  306). 

In  this  case,  the  plaintiff  recovered  some  of  the  spe- 
cific articles  of  personal  property,  to  recover  which, 
the  action  was  brought. 

The  jury  assessed  the  value  of  the  articles  so  recov- 
ered by  him  at  one  thousand  eight  hundred  and  six- 
teen dollars  and  fifty  cents,  and  nominal  damages  for 
the  detention. 

The  jury  also  found  for  the  defendant  as  to  the  re- 
maining property  claimed  in  the  complaint,  and  as- 
sessed its  value  at  two  thousand  three  hundred  and 
thirty-eight  dollars  and  six  cents,  with  twenty-five  dol- 
lars damages  for  the  detention. 

The  language  of  the  Code  plainly  determines  the 
right  of  the  parties  in  respect  to  costs. 

The  plaintiff  had,  in  an  action  to  recover  the  pos- 
session of  personal  property,  recovered  property  ex- 
ceeding fifty  dollars  in  value,  and,  by  section  304,  was 
entitled  to  costs. 

The  defendant  had  also  recovered  in  the  same  ac- 
tion, property  exceeding  fifty  dollars  in  value,  but  he 
was  not  entitled  to  recover  costs,  for  the  plaintiff  was 
entitled  to  costs  in  the  action,  and  upon  the  absence  of 
such  right  in  the  plaintiff,  the  right  of  the  defendant  to 
costs  depended. 

It  is  claimed,  however,  that  by  the  Revised  Statutes 
the  defendant  was  in  such  case  entitled  to  costs,  as  well 
as  the  plaintiff,  and  that  the  provisions  of  those  statutes 
by  which  such  costs  were  given,  are  still  in  force. 

Those  provisions  are  contained  in  chapter  10,  part 
3,  vol.  2,  p.  618. 

Title  1,  of  that  chapter  is  entitled :  "Of  the  cases  in 
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which,  costs  may  be  recovered,"  &c.  (2  Rev.  Stat.,  612), 
and,  by  section  26,  it  is  provided  in  substance,  that 
when  there  are  several  issues  joined  in  any  cause,  and 
there  are  two  or  more  distinct  causes  of  action  in  sepa- 
rate counts,  the  plaintiff  shall  recover  costs  on  those  is- 
sues which  are  found  for  him,  and  the  defendant  on 
those  found  for  him. 

It  was  held  in  Seymour  v.  Billings  (12  Wend.,  285), 
upon  this  statute,  that  in  replevin,  when  there  was  a 
recovery  by  both  parties,  as  in  this  case,  each  party 
was  entitled  to  recover  costs  against  the  other  ;  the  de- 
claration, although  it  contained  only  one  count  for  a 
variety  of  articles,  being  regarded,  for  the  purpose  of 
costs,  as  containing  two  distinct  counts  for  the  re- 
pective  parcels  of  property.  If  this  section  of  the  Re- 
vised Statutes  is  now  in  force,  then  it  would  follow 
that  in  any  common  law  action,  where  there  are  several 
counts  containing  distinct  causes  of  action,  and  issue 
joined  thereon,  each  party  would  be  entitled  to  costs, 
as  against  the  other,  upon  the  issues  upon  which  he 
succeeded. 

This  is  opposed,  we  think,  to  the  general  practice, 
and  to  the  clear  implication  from  the  language  of  the 
Code  limiting  the  recovery  of  costs  in  an  action  to  one 
of  the  parties. 

In  comparing  the  title  of  the  Revised  Statutes  to 
which  we  have  referred,  with  title  10  of  the  Code,  it 
will  be  seen  that  in  the  main  each  had  the  same  object, 
viz  :  to  prescribe  the  cases  in  which,  and  the  parties  to 
whom,  costs  should  be  allowed,  and,  so  far  as  the  pro- 
visions of  the  Code  relate  to  the  same  subjects  as  were 
regulated  by  the  Revised  Statutes,  the  latter  must  be 
deemed  to  be  superseded  by  the  former. 

It  was  held  in  Bartle  v.  Gilman  (18  N.  J".,  260),  that 
the  provisions  of  the  Revised  Statutes  giving  double 
costs  in  certain  cases,  were  not  repealed  by  the  Code. 

They  were  regarded  as  not  inconsistent.    The  allow- 
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ance  of  double  costs  in  suits  against  public  officers  is 
based  upon  peculiar  considerations,  and  designed  to 
operate  as  a  protection  and  a  penalty ;  but  we  think  that 
in  general  the  Code  should  be  held  to  furnish  the  rule 
by  which  the  right  to  costs  in  a  given  case,  is  to  be  de- 
termined. 

There  is  no  hardship  in  the  application  of  this  rule 
in  this  case. 

The  defendant  could  have  made  an  offer  of  judg- 
ment according  to  the  rights  of  the  respective  parties  in 
the  property  claimed,  and  thus  protected  himself 
against  the  costs  of  the  subsequent  litigation  (Code, 
tit.  12,  ch.  4). 

The  order  appealed  from  should  be  affirmed  with 
costs. 

All  the  judges  concurred. 
Order  affirmed  with  costs. 


MCMURRAY  against  MCMURRAY. 

Supreme  Court,  Third  District;.  Special  Term,  Octo- 
ber, 1870. 

GUARDIAN  AD  LITEM  FOB  INFANT  DEFENDANTS. — IR- 
REGULARITY.— ERROR  IN  FACT. 

It  is  not  a  mere  irregularity  to  take  a  judgment  against  infant  defend- 
ants -without  the  appointment  of  a  guardian  ad  litem  ;  it  is  error  in 
fact. 

Tinder  the  former  practice,  the  remedy  was  by  writ  of  error  in  fact 
Now  it  is  by  motion  to  set  aside  the  proceedings. 
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By  analogy  to  the  old  practice,  that  remedy  ought  to  be  limited  by  the 
expiration  of  two  years  after  the  judgment,  or  after  the  disability 
ceased. 

Motion  to  set  aside  all  proceedings  subsequent  to 
the  service  of  summons,  including  judgment  of  fore- 
closure and  sale,  on  the  ground  that  no  guardian  ad 
litem  was  appointed  for  certain  infant  defendants. 

The  action  was  brought  by  John  G.  against  Caroline 
A.  McMurray  and  others. 

Banker  &  Rising,  for  the  moving  parties. 

M.  I.  Townsend,  and  others,  for  the  purchasers  and 
for  the  plaintiff. 

LEAKUED,  J. — The  papers  on  this  motion  are  volu- 
minous, but  the  facts  on  which  the  decision  must  turn 
are  few  and  simple. 

In  1860  the  plaintiff  commenced  the  action  above 
entitled,  for  the  purpose  of  foreclosing  a  mortgage 
given  by  Robert  D.  McMurray,  the  deceased,  on  land 
in  Troy.  The  land  was  one  hundred  and  eighty  feet 
wide,  front  and  rear.  At  the  time  of  the  commence- 
ment of  the  action,  Charles  D.  McMurray,  Frances  E. 
McMurray  and  Mary  A.  McMurray  were  seized  in  fee 
in  remainder,  each  of  an  undivided  fourth  of  three  un- 
divided fifth  parts  of  the  equity  of  redemption  in  a  part 
of  the  mortgaged  premises,  being  one  hundred  and 
twenty-eight  feet  front  and  rear,  in  which  Mrs.  Caro- 
line A.  McMurray  had  a  life  estate  for  her  own  life. 

Francis  E.  was  born  July  5,  1840  ;  Charles  D.  was 
born  October  31,  1842  ;  and  Mary  A.  was  born  March 
14,  1845  ;  and  at  the  time  of  the  commencement  of  this 
action  they  were,  therefore,  all  infants.  The  summons 
and  complaint  was  served  as  follows  :  On  Francis  E., 
July  27,  1860  ;  on  Charles  D.,  July  27,  1860  ;  Mary  A. 
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not  being  then  a  party  to  the  action.  Subsequently,  in 
December,  1860,  the  summons  and  complaint  were 
amended  by  adding  Mary  A.  and  others,  as  parties, 
and  by  inserting  in  the  complaint  new  allegations  as  to 
the  contents  of  the  will  of  the  mortgagor ;  and  the 
amended  summons,  with  notice  of  object  of  suit,  was 
served  on  Mary  A.,  January  31,  1861.  No  service  of 
the  amended  summons  and  complaint  was  made  on 
Francis  E.  or  Charles  D. 

No  guardian  ad  litem  was  ever  appointed  for  any 
of  these  infants,  and  they  did  not  appear  or  answer  in 
the  action  by  guardian  or  otherwise. 

On  March  30, 1861,  an  order  of  reference  to  compute 
the  amount  was  granted,  which  did  not  require  the 
taking  of  proof  of  facts,  or  the  examination  of  plain- 
tiff as  to  payments  ;  and  thereupon  on  the  same  day 
the  usual  judgment  of  foreclosure  and  sale  was  taken, 
and  the  roll  filed. 

The  property  was  sold  under  the  same,  about  April 
22,  1861,  Francis  E.,  Charles  D.  and  Mary  A.  being 
still  infants.  The  referee's  report  of  sale  cannot  be 
found.  By  his  deed  it  appears  that  the  mortgaged 
property  was  purchased  by  the  plaintiff  on  that  sale 
for  fourteen  thousand  dollars.  The  judgment  was  for 
ten  thousand  nine  hundred  and  sixty-six  dollars  and 
thirty-seven  cents  due  on  the  mortgage,  with  three 
hundred  and  one  dollars  and  fifty-one  cents  for  taxes, 
and  one  hundred  and  sixty-seven  dollars  and  fifteen 
cents  costs  ;  all  of  which,  with  interest  and  expenses, 
amounted  on  the  day  of  sale  to  eleven  thousand  four 
hundred  and  seventy-five  dollars  and  thirty-eight 
cents.  Subsequently,  the  plaintiff,  having  thus  ob- 
tained the  title,  sold  the  premises  ;  and  by  successive 
conveyances  they  have  come  to  be  held  in  severalty  by 
a  number  of  persons,  not  parties  to  the  action,  but 
served  with  notice  of  this  motion. 

The  mortgaged  premises  are  now  divided  into  eight 
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city  lots.  The  one  hundred  and  twenty-eight  feet,  in 
which  Francis  E.,  Charles  D.,  and  Mary  A.,  had 
an  interest,  take  up  five  of  these  lots  and  a  part  of  an- 
other. All  of  these  eight  lots  have  been  built  upon,  at 
an  expense,  in  the  aggregate,  of  over  thirty  thousand 
dollars.  This  building  was  commenced  in  the  spring 
of  1863,  and  continued  about  a  year  ;  and  partly  from 
these  improvements  and  partly  from  the  prosperity  of 
the  city,  these  lots  have  greatly  increased  in  value, 
since  the  sale  under  the  foreclosure. 

It  is  not  claimed  that  the  present  owners  of  these 
lots  had  any  actual  knowledge  of  the  alleged  defect  in 
their  title  ;  and,  on  the  other  hand,  it  is  averred  that  the 
moving  parties,  Charles  D.,  Francis  E.  and  Mary  A., 
must  have  seen  and  known  of  the  improvements,  as 
they  were  put  on  the  lots. 

Caroline  A.  McMurray  died  March  10,  1869  ;  and 
the  moving  parties  were  up  to  that  time  under  the  be- 
lief that  they  could  not  assert  any  rights  which  they 
had  in  the  property,  until  after  her  death. 

One  other  fact  may  be  mentioned,  which  perhaps 
is  not  very  material.  Before  the  foreclosure  suit  was 
commenced,  the  plaintiff,  John  G.  McMurray,  bought 
from  the  executrix  of  the  mortgagor  (she  having  the 
power  to  sell),  the  fifty- two  feet  part  of  the  mortgaged 
premises,  in  which  the  moving  parties  have  no  interest. 
He  did  not  put  the  deed  on  record  until  1870 ;  and  he 
proceeded  in  the  foreclosure  without  regard  to  this  pur- 
chase. The  whole  mortgaged  property  was  sold  by 
the  referee,  and  purchased  by  the  plaintiff. 

There  is  some  conflict  of  testimony  as  to  whether  or 
not  the  lots  sold  for  their  full  value,  and  some  question 
as  to  whether  (as  would  seem  from  the  deed)  they  were 
sold  in  one  parcel,  or  in  several  parcels.  But  these  are 
matters  which  cannot  come  up  on  this  motion.  Yet  I 
may  say  in  passing,  that  from  this  unrecorded  pur- 
chase of  the  fifty  two  feet,  from  the  want  of  proper  or- 


NEW  SERIES:  VOL.  IX.  319 

McMurray  v.  McMurray. 

der  of  reference  to  take  proof  of  facts,  and  to  examine 
the  plaintiff  as  to  payments,  from  the  selling  of  the 
property  in  one  parcel,  from  the  payment  of  the  sur- 
plus on  the  foreclosure  of  two  thousand  five  hundred 
and  twenty-four  dollars  and  sixty-two  cents  to  the  ex- 
ecutrix of  the  mortgagor,  and  not  to  his  devisees  (some 
of  whom  are  the  moving  parties),  and  from  the  repay- 
ment of  that  surplus  by  the  executrix  to  this  plaintiff,  I 
am  led  to  think  that  the  interests  of  these  moving  par- 
ties actually  suffered  by  the  want  of  a  guardian  ad 
litem. 

The  questions  to  be  settled  here  are :  1.  Is  the  want 
of  a  guardian  ad  litem  a  mere  irregularity,  or  does  it 
render  the  proceeding  erroneous  or  void?  2.  Is  the 
remedy  asked  on  this  motion  the  proper  relief?  3.  Is 
the  motion  made  in  time  ? 

There  is  a  defect  in  this  judgment,  not  referred  to 
on  the  motion,  but  apparent  on  the  examination  of  the 
roll.  After  the  service  of  the  summons  and  complaint 
on  Francis  E.  and  Charles  D.,  the  summons  and  com- 
plaint were  amended  ;  and  the  amendment  included  the 
insertion  of  new  allegations  in  the  complaint.  This 
amended  complaint  was  not  served  on  them.  Now  it  is 
said  in  the  case  of  People  «.  Woods  (2  Sandf.,  653), 
that  a  judgment  obtained  thus  is  irregular,  and  must 
be  set  aside.  "  It  by  no  means  follows,"  says  Judge 
SANDFORD,  "because  the  defendant  did  not  defend  the 
original  complaint,  that  he  was  not  desirous  to  answer 
to  the  complaint  as  amended."  The  Code  itself  pro- 
vides (§  146),  that  if  the  complaint  be  amended,  a  copy 
must  be  served  on  the  defendant.  And  the  right  to  an- 
swer is  a  substantial  right  (Low  v.  Graydon,  14  Abb. 
Pr.,  444).  The  neglect  to  serve  on  these  two  defend- 
ants was,  at  the  least,  a  great  irregularity.  But  too 
much  time  has  elapsed,  and  too  many  innocent  parties 
are  interested,  for  the  judgment  to  be  disturbed  on  that 
ground. 
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I  proceed  to  examine  the  question  as  to  the  effect  of 
the  want  of  a  guardian  ad  litem.  And  here  it  should 
be  observed  that  the  position  of  an  infant  defendant  is 
different  from  that  of  an  infant  plaintiff.  There  are 
several  cases  in  which  an  adult  defendant  has  sought 
to  set  aside  proceedings  on  account  of  a  neglect  in  the 
infant  plaintiff  to  procure  the  appointment  of  a  guard- 
ian ad  litem.  Such  are  the  cases  of  Rutter  fo.  Puck- 
hofer  (9  Bosw.,  638  ;  Fellows  «.  Mver,  18  Wend.,  563  ; 
Parks  v.  Parks,  19  Abb.  Pr.,  161),  cited  by  the  coun- 
sel opposing  this  motion.  But  these  do  not  touch  the 
point  involved  here.  They  are  cases  in  which  the  de- 
fendant, by  pleading  to  the  merits,  had  waived  the  de- 
fect in  the  plaintiff's  proceedings.  This  is  pointed  out 
in  the  case  of  Fairweather  -0.  Satterly  (7  JRobt.,  546). 

The  infant  plaintiff  comes  voluntarily  into  court. 
If  he  comes  irregularly,  the  defendant  should  object 
promptly.  By  pleading  in  bar  under  the  old  practice, 
or  answering  under  the  present,  the  defendant  omits  to 
object,  and  waives  the  defect. 

But  an  infant  defendant  is  differently  situated.  He 
is  brought  into  court  without  his  consent,  and  the 
plaintiff  claims  some  relief  against  him.  He  must  de- 
fend his  rights,  or  by  silence  admit  the  plaintiff's 
claim.  He  cannot  appoint  an  attorney  to  appear  for 
him.  Indeed,  he  may  be  an  "infant"  in  the  ordinary 
meaning  of  the  word,  and  incapable  of  acting.  Therefore 
it  is  that  the  law  has  provided  him  a  protector ;  and 
therefore  the  plaintiff,  if  he  would  have  relief  against 
the  infant,  must  see,  at  his  peril,  that  this  protector  is 
appointed. 

The  Code  (§  115),  says  that  when  an  infant  is  a 
party,  he  must  appear  by  guardian.  This  is  no  new 
provision,  and  the  old  authorities  will  therefore  shed 
light  on  the  effect  of  disregarding  it. 

In  Mockey  «.  Grey  (2  Johns.,  192),  it  was  held  to 
be  error  for  an  infant  to  appear  by  attorney.  In  Al- 
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derman  t>.  Tirrell  (8  Johns. ,  418),  the  same  doctrine  is 
held.  In  Bliss  v.  Rice  (9  Johns.,  160),  it  was  held  to 
be  srror  for  an  infant  to  appear  in  person  and  not  by 
guardian.  In  Hillyer  •».  Larzelere  (9  Johns.,  161),  a 
judgment  by  default  against  an  infant  in  an  action  of 
dower  was  set  aside  because  no  guardian  had  been  ap- 
pointed. 

In  De  Witt  v.  Post  (11  Johns.,  460),  a  verdict  had 
been  rendered  against  the  defendant,  who  was  an  infant, 
and  had  appeared  by  attorney.  The  judgment  was  on 
writ  of  error  recalled  for  this  error  of  fact. 

In  Arnold  v.  Sandford  (14  Johns.,  417),  it  was  again 
held  that  for  an  infant  to  appear  by  attorney  and  not 
by  guardian,  was  error  in  fact ;  and  this  same  doctrine 
was  again  affirmed,  as  well  settled,  in  Camp  v.  Bur- 
nett (16  Wend.,  48.) 

In  Comstock  v.  Carr  (6  Wend.,  526),  an  infant  de- 
fendant appeared  by  attorney  and  obtained  judgment 
non  pros.  The  judgment  was  set  aside. 

Gosling  v.  Acker  (2  Hill,  391),  is  to  the  same  gen- 
eral effect. 

It  will  thus  be  seen  that  by  a  uniform  series  of  de- 
cisions under  the  former  practice,  judgments  against 
infants  were  set  aside,  reversed  or  recalled  for  error  of 
fact,  on  the  ground  that  no  guardian  ad  litem  had  been 
appointed.  The  remedy  in  the  supreme  court  was  by 
writ  of  error  in  fact.  That  has  been  abolished  by  the 
Code  ;  but  we  shall  find  the  same  general  principle  en- 
forced in  other  ways. 

The  first  case  is  that  of  Kellog  v.  Klock  (2  Code 
£.,  28),  where  a  judgment  against  an  infant  was  set 
aside  for  want  of  a  guardian  ad  litem,  the  infant's 
counsel  urging  that  as  the  writ  of  error  was  abolished 
and  an  appeal  from  a  judgment  by  default  did  not  lie, 
a  motion  to  set  aside  was  proper. 

In  the  case  of  Boylen  v.  McAvoy  (29  Sow.  Pr., 
278),  the  plaintiff  had  a  verdict  against  the  defendant, 
N.  s. — ix. — 21 
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who  had  appeared  by  attorney,  but  who,  at  the  time  of 
the  trial,  was  four  months  under  twenty-one  years. 
Judge  JOHNSON  says  of  the  appearance  of  an  infant  by 
attorney,  that  "it  was  an  error  of  fact  for  which  a  judg- 
ment would  be  reversed  or  set  aside.  It  was  never  cura- 
ble by  the  statute  of  jeofails,  and  cannot  be  obviated  in 
this  way  (referring  to  the  motion  thus  made)  against  the 
defendant's  objection,  although  he  is  now  of  full  age.  He 
may,  if  he  chooses,  waive  the  irregularity,  but  the  court 
cannot  compel  him  to  abide  by  his  answer  and  the 
trial  under  it,  if  he  elects  not  to  be  bound.  The  statute 
and  the  rules  of  practice  which  require  an  infant  to  ap- 
pear by  guardian  ad  litem,  had  a  substantial  object  in 
view, — the  protection  of  such  persons  against  what  the 
law  adjudges  to  be  their  own  incompetency  to  choose 
attorneys  or  to  conduct  their  own  litigation  with  suit- 
able prudence  .and  discretion." 

Our  own  statute  of  jeofails  does  not  include  this  de- 
fect. By  2  Rev.  Stat.,  marg.  p.  424,  §  7,  subd.  7, 
judgments  in  favor  of  an  infant  were  not  to  be  reversed 
because  he  appeared  by  attorney,  but  the  statute  is  si- 
lent as  to  those  against  him. 

The  case  of  Harvey  v.  Large  (51  Barb.,  222),  holds 
that  a  judgment  in  a  justice's  court  against  an  infant 
where  no  guardian  is  appointed,  would  be  void. 

In  Fairweather  V.  Satterly  (7  Robt.,  546),  a  verdict 
had  been  rendered  and  judgment  entered  against  an  in- 
fant defendant  who  had  appeared  by  attorney  and  an- 
swered. Judge  JONES  reviews  the  cases,  and  says  :  "I 
am  confirmed  in  the  view  which  I  took  at  the  argu- 
ment, that  an  infant  cannot  waive  the  objection  that  his 
rights  have  not  been  protected  in  the  manner  pre- 
scribed by  law ;"  and  the  judgment  was  set  aside. 

It  was  strongly  urged  on  the  present  argument  that 
this  defect  was  a  mere  irregularity.  The  question  as  to 
what  defects  are  mere  irregularities,  is  discussed  in  the 
case  of  Clapp  v.  Graves  (  26  -ZT.  F.,  418),  in  which  the 
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court  quotes  with  approval  the  language  of  Justice 
COLERIDGE  in  Holmes  ?>.  Russell  (9  Dowl.,  487):  "It 
is  difficult  sometimes  to  distinguish  between  an  irregu- 
larity and  a  nullity  ;  but  I  think  the  safest  rule  to  de- 
termine what  is  an  irregularity  and  what  is  a  nullity,  is 
to  see  whether  the  party  can  waive  the  objection.  If 
he  can  waive  it,  it  amounts  to  an  irregularity,  if  he 
cannot,  it  is  a  nullity." 

If  this  test  be  applied  to  the  present  case,  we  are  to 
ask  could  these  infants  have  waived  this  defect.  I  sup- 
pose they  could  not.  So  long  as  they  were  infants  (and 
they  were  infants  until  after  the  judgment),  they  could 
waive  nothing.  It  is  even  the  well  known  doctrine 
that  the  guardian  ad  litem  cannot  by  his  answer  admit 
the  allegations  of  the  complaint.  The  cases  of  Fair- 
weather  v.  Satterly  and  of  Boylen  v.  McAvoy,  both 
recognize  this  principle  fully,  that  the  infant  defendant, 
while  an  infant,  cannot  waive  the  defect  that  he  did  not 
appear  by  guardian. 

There  is  one  case  which  needs  examination ;  Croghan 
v.  Livingston  (17 N.  T.,  218 ;  S.  C.,  6  Abb.  Pr.,  350).  The 
decision  in  that  case  was,  that  the  omission  by  the  guard- 
ian ad  litem  to  file  his  bond  is  a  mere  irregularity,  and 
that  the  bond  might  be  filed  nunc  pro  tune.  This  is 
all  that  the  case  decides.  In  the  course  of  the  opinion 
Judge  PRATT  says  :  "I  apprehend  that  a  case  cannot 
be  found  holding  that  a  judgment  or  decree  when  they 
appeared  by  attorney,  would  be  void  ;"  and  further  : 
"a  failure  therefore,  to  provide  this  agent  (a  guardian 
ad  litem)  would  not,  it  would  seem,  affect  the  jurisdic- 
tion of  the  court,  but  was  matter  of  error ;' '  citing  Aus- 
tin v.  Charleston  Female  Seminary  (8  Mete.,  196). 

In  that  case  last  mentioned,  a  partition  suit  was 
commenced.  No  guardian  ad  litem  was  appointed, 
and  a  partition  was  made.  An  infant  defendant,  a 
feme  covert,  and  owner  of  one  undivided  sixth,  upon 
coming  of  age,  conveyed  to  A.,  who  had  knowledge. 
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the  undivided  one  sixth  of  that  part  of  the  land  which 
had  been  set  off  to  B..  and  A.  sued  to  recover  the 
land. 

It  was  held  by  the  court  that  the  omission  to  ap- 
point a  guardian  ad  litem  did  not  make  the  judgment 
void,  but  voidable  by  writ  of  error ;  and  that  it  could 
be  avoided  only  by  the  infant,  or  her  privies  in  blood, 
not  by  privies  in  estate  ;  that  a  party  to  an  erroneous 
judgment  who  is  not  entitled  to  a  writ  of  error  may 
avoid  it  on  motion,  or  by  plea  in  a  court  of  competent 
jurisdiction. 

The  case  of  Rogers??.  McLean  (MN.  Y.,  536  ;  S.  C.,  31 
How.,  279),  is  substantially  to  the  same  effect  as  Croghan 
v.  Livingston  ;  affirming  the  right  of  the  court  to  amend 
the  proceedings  on  which  a  guardian  ad  litem  was  ap- 
pointed. So  that  neither  of  these  two  cases)  notwith- 
standing the  language  in  the  opinions),  involved  in  any 
way  the  effect  of  a  want  of  a  guardian  ad  litem.  In 
both  of  those  cases,  a  guardian  ad  litem  had  been  ap- 
pointed. 

From  this  review  of  the  cases,  there  can  be  no  doubt 
that  it  is  not  a  mere  irregularity  to  take  judgment 
against  an  infant  defendant,  without  the  appointment 
of  a  guardian  ad  litem  for  him.  I  do  not  mean  to  say 
that  the  defect  makes  the  judgment  void  ;  for  it  is  not 
necessary  to  express  any  opinion  on  that  point.  It  is, 
in  the  accurate  language  of  the  old  practice,  error  in 
fact.  The  infant,  in  some  cases,  could  have  the  judg- 
ment reversed  ;  and  in  the  case  of  a  judgment  in  this 
court,  it  would  be  recalled  by  writ  in  the  nature  of  a 
writ  of  error  coram  nobis,  to  be  issued,  not  of  course, 
but  on  application  to  the  court  (See  Ferris  v.  Doug- 
lass, 20  Wend.,  626).  And  nothing  that  the  infant 
could  do  during  infancy,  waived  his  right  to  this 
relief. 

As  has  been  before  remarked,  the  writ  of  error  is 
abolished.  There  seems  to  be  no  other  mode  of  ob- 
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taining  the  relief  than  by  motion  to  set  aside  the  judg- 
ment. It  is,  I  think,  to  be  regretted  that  the  old 
practice  (or  something  similar),  in  this  particular,  is 
not  in  force.  For  this  relief  is  a  matter  of  strict  law,  and 
should  properly  be  sought  and  enforced  by  strict  forms 
and  proceedings ;  while  the  papers  on  a  motion  like 
the  present  inevitably  bring  up  equitable  considera- 
tions. This  proceeding  is  not  one  which  should  be  ad- 
dressed to  the  varying  discretion  of  judges.  Such  consid- 
erations as  those  of  the  increased  value  of  the  property, 
the  knowledge  of  the  moving  parties  that  innocent  per- 
sons were  building  on  the  property,  and  the  alleged 
delay  in  making  a  motion,  ought  not  to  affect  a  ques- 
tion which  should  be  one  of  strict  law.  And  if  such 
matters  were  to  be  considered,  it  would  be  necessary  to 
remember  that,  though  the  occupants  of  these  lands 
bought  innocently,  still  they  are  chargeable  with  notice 
of  their  own  title.  They  were  bound  to  know  that 
these  moving  parties  had  a  fee  in  remainder  in  the 
land,  and  they  were  bound  to  see  that  such  remainder 
had  been  barred.  Indeed,  a  very  hasty  examination  of 
the  judgment  roll  would  have  shown  them  the  positive 
fact  of  infancy  of  these  moving  parties  and  the  neglect 
to  protect  their  rights  by  the  appointment  of  a 
guardian. 

But  I  think  that  this  motion  should  be  decided  on 
the  same  principles  as  would  have  applied  to  the  old 
writ  of  error  in  fact,  and  not  on  the  so-called  equitable 
doctrines  which  prevail  on  motions  addressed  to  the 
discretion  of  the  court.  I  am  fully  satisfied  that,  if  this 
motion  is  made  within  proper  time,  the  judgment 
ought  to  be  set  aside,  as  a  matter  of  right. 

It  remains  then  to  consider  whether  the  moving 
parties  have  made  their  motion  within  the  proper  time. 
I  have  already  said  that  the  defect  complained  of  is  not 
an  irregularity ;  so  that  the  provision  of  the  Revised 
Statutes,  limiting  the  time  to  one  year,  does  not  apply 
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(2  Itev.  Stat.,  marg.  p.  359,  §  3).  Nor  does  section  174 
of  the  Code  apply  to  this  case.  And  for  the  reason  that 
this  is  not  a  mere  irregularity,  the  parties  are  not 
bound  to  move  at  the  earliest  possible  opportunity. 
Still  there  should  be  some  termination. 

The  moving  parties  severally  came  of  age,  July  5, 
1861,  October  31,  1863,  and  March  14, 1866.  They  seem 
to  have  thought  that  they  could  not  proceed  to  enforce 
their  rights  until  the  death  of  Caroline  A.  McMurray, 
on  March  10,  1869.  But  this  was  a  mistake.  They 
could  have  severally  moved  as  soon  as  they  came  of 
age ;  and  they  have  therefore  delayed  respectively  about 
nine,  seven  and  four  years. 

I  regret  that  there  is  not,  as  there  should  be,  some 
positive  statutory  limitation  to  the  right  to  make  such 
a  motion  as  this.  It  would  be  intolerable  that  such  a 
motion  should  be  allowed  at  any,  the  most  distant,  time 
after  judgment ;  even  upon  showing  the  fullest  excuse 
for  delay.  For,  in  the  lapse  of  time,  rights  of  new  par- 
ties arise  which  ought  not  to  be  disturbed.  It  is  very 
objectionable  also,  that  the  time  within  which  such  a 
motion  may  be  made,  should  depend  on  judicial  dis- 
cretion. Tlie  feelings  of  judges  vary.  One  considers 
almost  anything  an  excuse  for  delay ;  another  admits 
no  excuse.  This  may  do  in  motions  addressed  to  the 
discretion  of  the  court ;  but  it  is  bad  in  matters  of 
strict  right.  In  the  present  case,  I  do  not  think  that  the 
ignorance  of  their  rights  stated  by  these  moving 
parties  is  such  a  complete  excuse  for  delay,  that  they 
may  make  this  motion  at  any  time  when  they  learn 
what  their  rights  are.  They  are  bound  to  know  their 
rights,  according  to  the  old  maxim,  ignorantia  legis 
neminem  excused.  Thus,  ignorance  of  the  statute  of 
limitations  does  not  prevent  the  statute  from  running. 

Under  the  old  statute,  a  writ  of  error  (including  the 
writ  in  the  nature  of  a  writ  of  error  cor  am  nobis\  must 
have  been  brought  within  two  years.  If  the  party 
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against  whom  the  judgment  was  recovered  were  an  in- 
fant, he  might  bring  the  writ  within  two  years  after 
that  disability  was  removed.  That  time  was  liberal ; 
and  though  I  am  not  aware  that  by  any  existing  pro- 
visions that  limitation  is  legally  applicable  to  this  mo- 
tion, still  I  do  not  think  I  shall  be  much  astray  if  I  fol- 
low the  wisdom  of  former  legislation. 

If  these  moving  parties  had  sought  their  relief  be- 
fore the  Code,  they  would  have  been  strictly  limited  to 
the  two  years  after  they  had  severally  come  of  age. 
This  limitation  would  have  been  wholly  irrespective,  on 
the  one  hand,  of  their  knowledge  or  ignorance,  and  on 
the  other,  of  the  acts  of  the  parties  claiming  under  the 
judgment ;  although  by  this  remark  I  do  not  mean  to 
say  how  the  reversal  of  the  judgment  would  affect  a 
sale  made  under  it  (Holden  #.  Sackett,  12  Abb. 
Pr.,  473). 

I  shall  hold,  therefore,  both  by  analogy  to  the  old 
writ  of  error,  and  also  as  my  conclusion  on  the  circum- 
stances of  this  case,  that  the  moving  parties  have  not 
made  their  motion  within  such  time  as  entitles  them  to 
the  relief  asked ;  and  I  shall  deny  the  motion.  The 
moving  parties  claim  that  the  judgment  is  void.  If 
they  are  correct  in  this  view,  they  may,  perhaps,  en- 
force their  rights  by  an  action  of  ejectment,  or  by  an 
action  to  redeem.  The  denial  of  this  motion,  therefore, 
will  be  without  prejudice  to  any  action  of  ejectment,  or 
to  redeem  the  mortgage,  or  of  any  other  nature,  which 
these  parties  might  otherwise  lawfully  bring. 

Ten  dollars  costs  of  motion  to  be  allowed  to  each  of 
the  several  attorneys  or  firms  who  appeared. 
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PEOPLE  against  VAN  GAASBECK. 

Court  of  Appeals  ;  January,  1871. 
INDICTMENT. — PEOOF  OF  DISTINCT  FELONY. 

An  indictment  for  burglary  in  the  first  degree  must  allege  the 
breaking  of  the  dwelling  house  in  one  of  the  methods  enumerated 
in  the  statute,  or  it  is  fatally  defective. 

The  question  as  to  how  far  a  distinct  felony  may  be  proven,  discussed 
by  counsel ;  and  authorities  bearing  thereon,  cited. 

Writ  of  error  to  the  supreme  court  to  bring  up  the 
judgment  of  that  court,  reversing  a  judgment  of  the 
Albany  county  sessions,  convicting  the  defendants,  up- 
on an  indictment  for  burglary,  and  ordering  a  new 
trial. 

The  defendants,  Edwin  Van  Gaasbeck  and  John 
Burt,  were  jointly  indicted  at  the  Albany  sessions, 
March  18.  1869,  for  the  crime  of  burglary,  in  entering 
the  house  of  one  Jeremiah  J.  Austin,  Jr.  The  indict- 
ment charged  the  offense  to  have  been  committed 
March  13,  1869.  It  was  as  follows  : 

"In  the  court  of  sessions  of  the  county  of  Albany.   Of 
March  term,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-nine. 
"  City  and  County  of  Albany,  ss : 

"The  jurors  for  the  people  of  the  State  of  New 
York,  in  and  for  the  body  of  the  city  and  county  of 
Albany,  being  then  and  there  sworn  and  charged,  up- 
on their  oath,  present :  That  Edwin  Van  Gaasbeck  and 
John  H.  Burt,  late  of  the  Tenth  Ward,  in  the  city  and 
in  the  county  of  Albany,  aforesaid,  on  the  thirteenth 
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day  of  March,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-nine,  with  force  and  arms, 
about  the  hour  of  four  o'clock  in  the  night  of  the  same 
day,  at  the  city  of  Albany  in  the  county  aforesaid,  the 
dwelling  house  of  one  Jeremiah  Austin,  Jr.,  at  No. 
295  Hamilton-street,  in  the  Tenth  Ward  of  the  said  city 
of  Albany,  there  situate,  feloniously  and  burglariously, 
did  break  and  enter;  in  which  said  dwelling  house 
there  was  then  and  there,  at  the  same  time,  a  human 
being,  with  intent  the  goods  and  chattels  of  the  said 
Jeremiah  Austin,  Jr.,  in  the  said  dwelling  house  then 
and  there  being,  then  and  there  feloniously  and  bur- 
glariously to  steal,  take  and  carry  away,  one  coffee-urn 
and  lamp  of  the  value  of  ten  dollars  ;  one  tea-pot  of  the 
value  of  ten  dollars  ;  two  napkin  rings,  marked  J.  J. 
A.,  of  the  value  of  eight  dollars;  one  napkin  ring, 
marked  S.  J.  D.,  of  the  value  of  four  dollars ;  one 
sugar  spoon,  marked  S.  J.  D.,  of  the  value  of  four  dol- 
lars ;  one  butter  knife,  marked  J.  S.  A.,  of  the  value  of 
three  dollars  ;  one  child's  knife  and  fork,  and  spoon, 
marked  J.  J.  A.,  of  the  value  of  twelve  dollars ;  one 
syrup  cup,  salver,  and  one  spoon,  marked  J.  S. 
A.,  each  of  the  value  of  four  dollars ;  six  plated 
tea  spoons,  each  of  the  value  of  one  dollar ;  one 
plated  fork,  of  the  value  of  one  dollar,  all  being  of  the 
goods,  chattels  and  property  of  the  said  Jeremiah 
Austin,  Jr.,  in  the  said  dwelling  house  then  and  there 
being,  then  and  there  feloniously  and  burglariously 
did  steal,  take  and  carry  away,  to  the  great  damage  of 
the  said  Jeremiah  Austin,  Jr.,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against 
the  peace  of  the  people  of  the  State  of  New  York  and 
their  dignity. 

"B.  W.  PECKHAM,  Jr.,  District- Attorney" 

On  March  20, 1869,  the  prisoners  were  arraigned  and 
pleaded  not  guilty.    An  application  was  made  to  the 
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court  by  prisoners'  counsel  to  postpone  the  trial  of  the 
indictment  until  the  next  term  of  the  court,  because 
of  the  absence  of  material  and  necessary  witnesses ; 
but  this  motion  was  denied,  and  the  trial  ordered  to 
proceed  at  once. 

The  district-attorney  was  allowed  to  prove,  under 
defendants'  objection,  by  Mrs.  Belle  Lorrimer,  that  on 
March  14,  1869,  her  house  was  entered  in  the  night 
time  and  certain  articles  of  personal  property  taken 
therefrom.  Eleven  small  spoons  were  shown  this  wit- 
ness by  the  district-attorney,  and  she  was  interrogated 
as  to  whether  they  looked  like  her  property,  and  testi- 
fied she  believed  them  to  be  the  same  as  were  stolen 
from  her  on  March  14,  1869. 

The  court,  at  the  suggestion  of  the  district-attorney, 
charged  that  the  prisoners  could  be  convicted  of  bur- 
glary in  the  first  degree,  under  this  indictment,  to 
which  charge  counsel  for  prisoners  duly  excepted.  The 
jury  rendered  a  verdict  of  guilty  of  the  felony  charged 
in  the  indictment,  and  the  prisoners  were,  each  of  them, 
sentenced  to  be  confined  in  the  Clinton  State  prison,  for 
the  term  of  ten  years  and  one  month  at  hard  labor. 

R.  W.  PecTcTiam,  District- Attorney,  for  plaintiffs 
in  error. — I.  The  first  question  that  arises,  is  that 
made  by  the  exception  to  the  decision  of  the  court  al- 
lowing the  people  to  identify  the  property  found  under 
the  bridge  of  the  stable,  as  belonging  to  Mrs.  Lorrimer, 
and  to  prove  that  it  was  stolen  from  her  house  on 
the  Sunday  night  succeeding  the  burglary  in  Austin's 
house.  A  full  examination  of  the  case  will  show 
the  correctness  of  the  ruling  of  the  court,  (a.}  The 
point  aimed  at  by  this  evidence  was  to  aid  in  showing 
that  these  prisoners  committed  the  burglary  in  Austin's 
house.  It  is  admissible,  for  such  a  purpose,  to  show 
the  possession  by  the  prisoner  of  other  stolen  articles, 
provided  any  legitimate  argument  can  be  drawn  there- 
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from  which  tends  to  fix  the  guilt  of  the  crime  for  which 
the  prisoner  is  on  trial,  upon  him.  Such  are  the  cases 
where  proof  is  allowed  of  the  possession  by  the  pris- 
oner of  the  fruits  of  a  plurality  or  of  a  series  of  thefts, 
in  order  to  fix  the  crime  of  theft  of  one  particular  ar- 
ticle upon  the  prisoner.  Such  cases  are  cited  in  Wills 
on  Circumstantial  Evidence,  50.  In  speaking  of  the 
force  of  the  presumption  arising  from  the  recent  posses- 
sion of  stolen  property,  WILLS  says :  "  The  force  of  this 
presumption  is  greatly  increased,  if  the  fruits  of  a  plu- 
rality or  a  series  of  thefts  be  found  in  the  prisoner' s  pos- 
session," at  page  above  cited.  The  circumstances 
under  which  this  property  under  the  bridge  was  found, 
the  place  itself,  the  arrival  of  the  prisoners,  the 
waiting  of  Burt  for  Van  Gaasbeck  to  go  to  the  bridge, 
and  the  silver- ware  found  under  the  bridge  and  on 
Burt,  are  enough  to  authorize  the  jury  in  finding  that 
this  property  under  the  bridge,  and  that  in  the  satchel 
carried  by  Burt,  was  all  in  the  immediate  possession  of 
the  prisoners,  and  thus  the  jury  might  draw  the  in- 
ference legally  arising  from  the  fact  that  it  was  all  re- 
cently stolen,  the  inference  that  they  stole  it  (See  also 
2  Russ.  on  Or.,  774,  5-6 ;  8  Am.  ed.).  It  is  true  that 
evidence  must  be  confined  to  the  point  in  issue  ;  yet,  if 
the  evidence  offered  tends  to  prove  the  guilt  of  the 
prisoner  of  the  crime  for  which  he  is  on  trial,  or  to 
prove  a  fact  from  which  a  presumption  of  such  guilt 
may  legally  be  drawn,  it  should  not  be  rejected  because 
of  its  tendency  to  prove  him  guilty  of  a  separate  and 
distinct  felony  for  which  he  is  not  on  trial  (See  cases 
above  cited).  (&.)  Such  is  the  case  here.  The  evidence 
thus  admitted  made  out  the  case.  The  burglary  was 
committed  at  Austin's  on  Saturday  night,  and  silver- 
ware was  taken.  On  Sunday  night,  in  a  house  near 
Austin's,  another  burglary  or  larceny  is  committed, 
and  more  silver-ware  taken.  On  Monday,  the  silver- 
ware taken  from  Lorrimer's  house  on  Sunday,  is  found 
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under  the  stable  bridge,  and  Burt  and  Van  Gaasbeck, 
on  the  same  night,  came  to  this  bridge  in  company. 
Burt  has  a  satchel  found  to  contain  the  Austin  prop- 
erty, for  the  taking  of  which  they  were  on  trial,  and  he 
and  Van  Gaasbeck,  on  arriving  at  the  stable  bridge, 
stop,  and  Burt  waits  for  Van  Gaasbeck,  who  proceeds 
to  the  bridge,  looks  under  it,  and  is  then  frightened  by 
the  arrest  of  Burt,  and  runs  away,  and  is  finally 
caught.  The  identification  of  this  property  under  the 
bridge,  and  the  proof  that  it  was  stolen  less  than  twen- 
ty-four hours  before,  and  that  the  parties  who  have  it 
in  their  possession,  or  concealed  under  that  bridge 
within  such  a  short  time  after  it  was  stolen,  are  these 
very  prisoners,  who  were  together  Saturday  night,  and 
also  together  this  Monday  night,  with  the  stolen  Aus- 
tin property  in  their  possession,  and  looking  out  for 
the  stolen  Lorrimer  property  ;  all  these  different  facts 
tend  directly  to  the  proof  of  the  main  fact  to  be  estab- 
lished, that  these  same  parties,  thus  seemingly  con- 
nected, and,  in  truth,  having  the  fruits  of  a  plurality 
of  thefts  about  them,  or  concealed  in  a  place  to  which 
they  are  wending  their  way  and  in  its  immediate  vicin- 
ity, when  caught,  are  the  same  persons  who  burglar- 
iously broke  and  entered  the  Austin  house,  and  thus 
obtained  the  property,  of  which  they  were  then  in  pos- 
sion.  The  force  of  the  presumption  arising  from  the 
fact  of  the  recent  possession  of  the  stolen  Austin  prop- 
erty is,  at  any  rate,  in  the  very  language  cited  from 
WILLS,  "  greatly  increased  "  by  this  proof  of  the  other 
stolen  property  in  their  possession.  The  prisoners' 
counsel  themselves  acknowledge  the  force  of  this  evi- 
dence as  tending  to  show  the  prisoners  guilty  of  the 
Austin  burglary,  when,  in  so  many  words,  they  re- 
quest the  court  to  charge  that  the  same  persons  com- 
mitted the  Austin  burglary  who  committed  the  Lorri- 
mer burglary,  and  if  the  prisoners  did  not  commit  the 
latter,  neither  did  they  commit  the  former.  In  Phillips 
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f>.  People,  cited  in  the  Albany  Law  Journal,  proof 
that  a  defendant  stole  a  horse  of  one  man  and  a  wagon 
of  another,  was  held  competent  and  proper  by  the 
fourth  district. 

II.  Another  question  arises  in  reference  to  the  in- 
dictment. It  is  in  the  form  which  has  been  in  use  in 
Albany  county  for  years  past,  and  I  think  in  the  State 
at'large  ;  and  the  identical  indictment  in  this  case  was 
taken  from  the  supply  left  on  hand  by  my  learned  pre- 
decessor in  office,  and  is  in  the  precise  form  of  other  in- 
dictments, drawn  under  his  administration,  for  the  of- 
fense of  burglary  in  the  first  degree.  Therefore,  if  long 
use  of  such  indictments  is  of  any  weight,  the  full  bene- 
fit of  it  should  be  given  in  this  case,  (a.)  The  indict- 
ment is  good.  It  is  in  the  same  form  as  that  given  for  a 
precedent  in  New  York  by  Wharf.  Free.  Indictm.,  pp. 
180,  181,  182.  It  is  also  approved  by  AECHBOLD  2 
Arch.  Or.  Pr.  &  PL,  263).  (&.)  Certainly  the  indict- 
ment does  not  contain  all  the  words  of  the  statute,  but 
it  is  claimed  that  it  contains  all  that  are  essential.  In 
charging  an  offense,  it  is  not  necessary  to  follow  the 
precise  language  of  the  statute,  but  words  of  equivalent 
import  are  sufficient  (Thompson  v.  People,  3  Park. 
Crt  R.,  208).  (c.)  The  word  "burglariously"  being 
used,  which  is  a  technical  term  (3  Gil.  Cr.  Law,  862), 
that  is  sufficient,  and  the  evidence  on  the  trial  must 
show  that  it  falls  within  the  particular  description  of 
the  statute,  (d.)  A  statement  which  necessarily  im- 
ports the  crime  the  same  as  if  the  words  of  the  statute 
had  been  used,  is  enough.  In  Paige  v.  People  (6  Park., 
683),  an  indictment  was  held  sufficient,  which  charged 
the  forging  of  a  deed,  without  alleging  it  to  have  been 
under  seal,  the  word  deed  importing  an  instrument 
under  seal.  This  was  in  the  court  of  appeals.  This 
allowed  an  allegation  of  a  conclusion  of  law  as  to 
whether  a  certain  instrument  was  a  deed  or  not,  and 
allowed  the  pleader  to  draw  that  conclusion.  Of  course, 
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upon  the  trial,  if  an  instrument  under  seal  were  not 
produced,  the  indictment  would  not  be  sustained,  and 
the  prisoner  would  have  to  be  acquitted,  (e.)  The 
same  principle  holds  good  in  indicments  for  murder. 
Under  the  provisions  of  the  Revised  Statutes,  prior  to 
1862,  there. were  three  cases  in  which  the  killing  of  a 
human  being  would  be  murder ;  and,  at  common  law, 
there  were  other  cases'  in  which  the  killing  of  a  human 
being  would  also  be  murder.  Yet  it  it  was  decided,  as 
long  ago  as  People  «.  Enoch  (13  Wend.,  159),  that  an 
indictment  for  murder  in  the  common  law  form  was 
good  as  an  indictment  under  the  Revised  Statutes  ;  but 
that  the  accused  could  not  be  convicted  on  such  an  in- 
dictment, of  felonious  homicide  with  malice  afore 
thought,  unless  the  evidence  be  such  as  to  bring  the 
case  within  the  statutory  definition  of  murder.  In  other 
words,  you  could  indict  as  for  murder  in  common  law 
(a  more  comprehensive  crime  than  under  our  statute), 
but  your  evidence  must  show  the  commission  of  the 
crime  within  the  provisions  of  the  statute.  Judge  NEL- 
SON",  in  delivering  the  opinion  of  the  court  in  the  above 
case  of  Enoch,  said:  "The  rule  that  the  indictment 
should  bring  the  offense  within  the  words  of  the  stat- 
ute declaring  it,  is  applicable  only  in  its  strict  terms  to 
cases  where  tJie  offense  is  created  ~by  statute,  or  where 
the  punishment  has  been  increased,  and  the  pleader 
seeks  to  bring  the  prisoner  within  the  enhanced  pun- 
ishment." At  common  law  burglary  was  a  felony,  and 
all  principals  and  accessories  liable  to  capital  pun- 
ishment (3  GTi.  Or.  Law,  864,  marg.  1100).  These 
views  were  reiterated  by  the  chancellor  in  the  same  case 
in  the  court  of  errors,  and  also  by  the  same  court  in 
People  v.  White  (24  Wend.,  520),  and  again  in  the 
court  of  appeals  in  Fitzgerrold  v.  People  (37  N.  T., 
413),  and  Kennedy  v.  People  (39  N.  Y.,  245),  where 
the  court  says  the  statute  is  not  a  rule  of  pleading,  but 
a  guide  to  the  conduct  of  the  trial,  prescribing  the 
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proofs  requisite  to  a  conviction.  As  is  said  in  all  these 
cases  that  a  conviction  might  take  place  under  such  an 
indictment  of  an  offense  not  provided  for  by  the  stat- 
ute, "  the  answer  to  all  this  is,  that  it  is  the  business 
and  the  duty  of  the  court  to  see  that  a  proper  direction 
be  given  to  the  jury  in  point  of  law  upon  the  evidence ; 
and  if  either  court  or  jury  err,  the  appropriate  remedy 
must  be  sought."  Per  NELSON,  J.,  in  People  «.  Enoch  ; 
approved  of  in  37  and  39  N.  T.  (supra}.  Where  the 
offense  is  not  created  by  the  statute,  nor  the  punish- 
ment increased,  the  case  does  not  fall  within  the  rule 
of  following  the  statute  as  to  a  description  of  the  of- 
fense, (f.)  Precisely  the  same  facts  exist  in  relation  to 
the  crime  of  burglary  as  in  that  of  murder ;  and  the 
same  reasoning  applies  in  the  case  of  burglary  as  in  the 
case  of  murder.  Burglary  in  the  first  degree,  as  de- 
cribed  in  our  statute,  was  burglary  at  common  law ;  the 
same  as  murder,  as  described  by  our  statute,  was  also 
murder  at  common  law.  The  common  law  crime  of 
burglary  embraced  a  wider  range  of  acts  than  the  stat- 
utory offense  of  burglary  in  the  first  degree,  precisely 
the  same  as  the  common  law  crime  of  murder  embraced 
a  wider  range  than  the  statutory  offense.  Here  are  cir- 
cumstances in  relation  to  the  facts  constituting  the  two 
crimes  entirely,  perfectly  analogous.  It  is  held,  be- 
yond all  chance  of  contradiction,  that  the  common  law 
form  of  an  indictment  for  murder  is  sufficient  under 
our  statute.  Why,  then,  is  an  indictment  for  burglary, 
good  at  common  law,  not  good  under  our  statute? 
There  is  no  distinction  that  can  be  taken  between  the  two 
cases.  Why  should  one  indictment  be  held  good  and  the 
other  bad  ?  It  may  be  said  that  the  words  of  the  common 
law,  "malice  aforethought."  mean  and  amount  to  the 
same  thing  as  the  words  of  the  statute,  "premeditated 
design."  So  they  do,  in  the  sense  that  the  greater  con- 
tains the  less.  The  words  "malice  aforethought"  may 
include  cases  of  implied  as  distinguished  from  express 
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malice,  which,  are  not  included  in  the  words  "  premedi- 
tated design."  So  that  on  a  common  law  indictment 
a  conviction  of  murder  might  be  obtained,  when  there 
was  proof  only  of  implied  malice,  and  a  consequent 
failure  to  prove  murder  within  the  statute.  But  the 
cases  hold  that  it  is  the  duty  of  the  court  to  see  that 
the  evidence  brings  the  case  within  the  statutory  crime, 
although  the  indictment  simply  alleges  the  common 
law  offense.  Just  so  in  an  indictment  for  burglary. 
The  law  in  relation  to  the  indictment  for  murder  is  con- 
clusively settled  by  pur  highest  courts,  and  has  been 
for  nearly  forty  years.  The  same  law,  based  as  it  is 
upon  the  same  facts,  should  be  held  in  regard  to  the 
indictment  for  burglary ;  and  the  same  law  existing, 
the  indictment  in  this  case  is  good,  (g.}  Substantially 
the  doctrine  contended  for  here  is  also  held  by  the 
court  of  appeals  in  People  «.  Thompson  (41  N.  Y.,  1). 
In  that  case  the  indictment  charged  the  crime  of 
murder  in  the  first  degree,  and  it  lacked  an  essential 
allegation  to  charge  the  crime  of  murder  in  the  second 
degree,  as  that  crime  is  defined  in  People  V.  Fitzgerrold 
(supra) ;  and  yet,  a  conviction  for  murder  in  the  second 
degree  was  upheld  by  the  court,  upon  the  authority  of 
Keefe  v.  People  (7  Abb.  Pr.  N.  8.,  76 ;  S.  C.,  40  N.  Y., 
348),  where  a  conviction  of  murder  in  the  second  de- 
gree, under  like  circumstances,  was  affirmed.  (7i.)  I 
am  aware  of  the  case  of  Fellinger  v.  People  (15  Abb. 
Pr.,  128),  and  of  the  doctrine  therein  held.  That  was 
a  case,  however,  which  came  up  simply  on  the  record, 
without  any  case  or  bill  of  exceptions,  and,  conse- 
quently, it  could  not  be  determined  whether  the  proof 
in  the  case  came  up  to  the  statutory  requirement,  while 
in  the  case  at  bar  it  is  thus  seen.  If,  upon  such  an  in- 
dictment, the  proof  comes  up  to  the  statute,  then,  it  is 
claimed,  it  is  enough.  Whatever  militates  against 
such  doctrine  in  Fellinger's  case,  it  is  contended,  is 
wholly  in  conflict  with  a  long  line  of  decisions,  from 
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Enoch's  case  down  to  the  present  time.  The  statute  in 
relation  to  burglary  neither  creates  the  offense  nor  in- 
creases the  punishment :  and  the  rule,  referred  to  by 
Judge  INGRAHAM,  of  following  the  statute,  does  not 
apply  in  such  cases,  the  offense  being  a  felony  at  com- 
mon law.  Strictly  and  legally  considered,  this  indict- 
ment is  good. 

N.  O.  Mocik,  for  the  defendants  in  error. — I.   The 
court  erred  in  permitting  the  district-attorney  to  prove 
that  a  burglary  had  been  committed  at  Lorrimer's,  and 
property  stolen  from  that  house  on  another  and  a  dif- 
ferent occasion  from  that  on  which  the  burglary  in 
question,  at  Austin's,  was  perpetrated,     (a.)  GREEN- 
LEAF  says  :  "It  is  an  established  rule  which  we  state 
as  the  first  rule  governing  in  the  production  of  evi- 
dence, that  the  evidence  offered  must  correspond  with 
the  allegations,  and  be  confined  to  the  point  in  issue'1 
(I  Greenl.  Ev.,  §  51).     He  adds  :  "  This  rule  excludes 
all  evidence  of  collateral  facts,  ....  and  the  reason 
is,  that  such  evidence  tends  to  draw  away  the  minds 
of  the  jurors  from  the  point  in  issue,  and  to  excite  pre- 
judice and  mislead  them  ;  and  moreover,  the  adverse 
party,  having  had  no  notice  of  such  a  course  of  evi- 
dence, is  not  prepared  to  rebut  it  (1  Greenl.  Ev.,  §  52  ; 
Best  EG.,  5  Eng.  ed.,  1870,  805-6).    The  only  exception 
to  the  rule  is,  in  those  cases  where  the  knowledge  or 
intent  of  the  party  is  to  be  established,  as  in  passing 
counterfeit  money  (1  Greenl.  Ev.,  §53).     (&.)  "For  a 
reason  similar  to  that  which  precludes  the  government 
from  introducing  evidence  of  the  bad  character  of  "the 
prisoner,  as  a  foundation  on  which  to  raise  the  pre- 
sumption of  his  guilt  in  the  particular  case,  evidence 
also  of  another  crime  than  the  one  charged  is  not  per- 
mitted to  be  brought  forward  against  him"  (1  BisTi. 
Grim.  Pro.,  §  490).     "It  is  even  not  admissible  to 
show  that  the  defendant  has  committed  other  crimes  of 
N.  8.— IT.— 22 
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the  same  kind  as  the  one  for  which  he  is  being  tried  ; 
as,  for  instance,  if  he  is  being  tried  for  larceny,  to  show 
that  he  has  committed  at  other  times  and  places  other 
and    disconnected   larcenies "    (1  Bish.   Grim.   Pro., 
§  490  ;  Barton  V.  State,  18  Ohio,  221  ;  Cole  v.  Common- 
wealth, 5  Or  at.,  696  ;   Regina  v.  Butler,  2  Car.  &  1C. 
[61  Eng.  Com.  £.],  221).     "So  on  the  trial  of  an  in- 
dictment for  stealing  the  property  of  A.,  and  also  for 
receiving  it,  knowing  it  to  have  been  stolen,  evidence 
of  possession  by  the  prisoner  of  other  property  stolen 
from  other  persons  at  other  times,  is  not  admissible  to 
prove  either  the  stealing  or  the  reeeiving"  (Regina?). 
Oddy,  2  Den.,  264  [6  Brit.  Crown  Gas.,  266]).     In  this 
case  Pickering,  for  the  crown,  said  (p.   268) :    ' '  The 
property  here,  to  which  the  evidence  objected  to  re- 
lated, was  shown  to  have  been  in  the  possession  of  the 
prisoner  ;  but  the  question  is  whether  you  may  not  go 
further,  and  prow  that  such  property  was  stolen." 
ALDERSON,  B. :  "May  you  not  as  well  contend  that, 
on  an  indictment  for  burglary,  which  necessarily  averg 
an  intent  to  steal  (or  to  do  some  felonious  act),  you 
may  show  that  the  prisoner  committed  another  burg- 
lary, in  order  to  show  his  intention  to  steal,"  &c.  .  . 
Lord  CAMPBELL,  Ch.  J. :  "The  moral  weight  of  such 
evidence  in  any  individual  case,  would  no  doubt  be 
very  great ;  but  the  law  is  a  system  of  general  rules ; 
and  it  does  not  admit  such  evidence,  because  of  the  in- 
convenience that  would  result  from  it."     In  conse- 
quence of  this  decision,  an  act  was  passed  in  England, 
providing  that  on  a  trial  of  any  person  for  receiving 
stolen  goods,  knowing  them  to  have  been  stolen,  "  evi- 
dence may  be  given  that  there  were  found  in  the  pos- 
session of  such  person,  other  goods  stolen  within  the 
preceding  period  of  twelve  months"  (Best  Ev.,  5  Eng. 
ed.,  1870,  350,  note).    In  Regina  v.  Butler  (2  Car.  &  K. 
[61  Eng.  Com.  L.~\,  221),  "A.  was  indicted  for  stealing 
a  shilling  which  had  been  previously  marked  and  put 
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into  a  till.  A  constable  found  the  shilling,  and  asked 
him  if  he  had  any  more  money  of  Mr.  S.'s  about  him. 
The  prisoner  produced  some  half  crowns,  and  then  made 
a  statement.  Held,  that  this  statement  was  not  receivable 
in  evidence,  on  the  ground  that  it  related  to  another  and 
distinct  felony."  On  the  trial  of  an  indictment  for  lar- 
ceny, it  is  error  to  permit  evidence  to  go  to  the  jury  for 
the  purpose  of  proving  that,  just  before  the  defendant 
committed  the  act  for  which  he  is  on  trial,  he  committed 
another  larceny  (Barton  «.  State,  18  Ohio,  221).  In 
Cole  v.  Commonwealth  (5  Grat,  696),  on  an  indictment 
for  advising  the  slaves  of  E.  L.  to  escape,  it  was  held  im- 
proper to  admit  evidence  to  prove  that  the  prisoner  was 
guilty  of  advising  the  slave  of  another  person,  not 
named  in  the  indictment,  to  escape."  In  People  v.  Dib- 
ble (5  Park.,  28),  this  court  held,  that  "  on  the  trial  of  an 
indictment  for  passing  a  counterfeit  bank  note,  it  is. not 
competent  for  the  prosecution  to  prove  that  two  or 
three  days  after  the  transaction  in  question,  the  pris- 
oner passed  two  other  counterfeit  notes  to  dther  per- 
sons, the  said  notes  not  being  shown  to  have  been  is- 
sued by  the  same  bank  as  the  one  for  passing  which 
the  prisoner  was  on  trial,  and  the  utterance  of  them 
being  in  no  way  connected  with  that  act."  COMSTOCK, 
J.,  says  (p.  30) :  "The  conduct  of  the  prisoner  in  pass- 
ing the  two  bills  to  the  peddlers,  in  exchange  for 
rings,  was  no  doubt  suspicious.  But  these  transactions 
do  not  appear  to  have  any  connection  with  the  alleged 
offense  for  which  he  was  indicted.  The  two  bills  were 
passed  to  the  peddlers  some  two  or  three  days  after  the 
transaction  for  which  he  was  upon  trial.  .  .  .  We 
think,  therefore,  that  these  transactions  were  merely 
calculated  to  excite  suspicion  and  prejudice  against  the 
piisoner,  and  had  no  legal  bearing  upon  the  issue 
which  was  on  trial.  It  is  true,  the  prisoner,  some 
three  or  four  days  before  the  dealing  with  the  ped- 
dlers, said  he  had  no  money.  This  circumstance  only 
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suggests  a  doubt  whether  he  came  honestly  by  the 
bills  which  he  is  proved  to  have  had  so  soon  afterward, 
but  it  does  not  connect  those  bills,  or  the  uttering  of 
them,  with  the  particular  offense  for  which  he  was 
tried."  (c.)  Testimony  of  the  prisoner's  guilt  or  par- 
ticipation in  the  commission  of  a  crime  wholly  uncon- 
nected with  that  for  which  he  is  put  on  trial,  cannot  be 
admitted  (Dunn  v.  State,  2  ArTc.,  229  ;  Commonwealth 
v.  Call,  21  Pick.)  229).  (d.}  Whoever  entered  Austin' s 
house  did  so  with  the  intention  of  committing  a  bur- 
glary ;  this  could  not  be  disputed — all  the  circumstances 
show  it.  Again,  the  Austin  and  Lorrimer  burglaries  were 
committed  on  different  nights.  These  two  features  distin- 
guish this  case  from  Osborne  fl.  People  (2  ParTc.  Or., 
583),  as  there  the  burglaries  were  committed  on  one 
night,  and,  as  Judge  JAMES  remarks,  "must  be  re- 
garded as  one  connected  transaction."  Again  he  says : 
"  The  acts  of  the  prisoner  and  his  associates,  while  in 
the  grocery  of  Hall,  rendered  it  doubtful  whether  the 
entry  was  a  burglary  or  a  trespass  ;  hence  the  neces- 
sity of  proof  to  show  the  intent."  Judge  JAMES  fully 
maintains  our  position,  as  he  declares  that  a  separate 
and  distinct  felony  cannot  be  proved,  unless  a  part  of 
the  same  transaction  (2  ParTc.,  585).  (e.)  The  court  of 
sessions  attempted  to  escape  the  consequences  of  the 
admission  of  this  evidence  by  telling  the  jury  that  it 
bore  only  upon  the  question  of  confederation.  The  an- 
swer to  this  is,  that  this  was  not  a  question  in  the  case ; 
that  it  was  not  competent  for  such  a  purpose,  and  that 
the  prisoners  had  been  injured  by  the  admission  of  the 
evidence.  The  rule  is  well  settled,  that  improper  evi- 
dence should  not  be  admitted  to  go  to  the  jury,  and  it 
is  not  sufficient  afterward  to  direct  them  to  disregard 
it  (Erben  v.  Lorillard,  19  2V.  Y.,  299  ;  Penfield  v. 
Carpenter,  13  Johns '.,  350 ;  Irvine  «.  Cook,  15  Id.,  293.; 
Haswell  v.  Bussing,  10  Id.,  128  ;  Tuttle  0.  Hunt,  2 
Cow.,  436).  (/.)  The  officer  who  testified  that  defend- 
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ants  came  to  the  bridge  with  the  satchel  containing  the 
property  stolen  from  Austin's  house,  testified  pos- 
itively that  defendants  were  the  persons.  His  tes- 
timony, if  believed,  showed  them  in  possession 
of  the  stolen  property,  and  raised  a  presumption 
they  were  the  burglars.  How  does  it  add  to  the 
force  of  his  testimony,  or  even  corroborate  him  to 
show :  First,  that  on  another  occasion,  another  house 
was  burglarized  and  property  stolen  from  it  which  was 
found  under  the  bridge  ?  The  questions  still  would  be, 
first,  whether  Burt  and  Van  Gaasbeck  came  to  that 
spot  with  a  satchel ;  arid,  second,  whether  that  satchel 
contained  the  property  stolen  at  Austin's,  and  when 
those  two  facts  were  shown,  it  was  immaterial  how 
they  came  there  or  what  was  there.  Showing  another 
distinct  burglary  would  not  shed  a  particle  of  light  up- 
on either  of  these  questions,  while  its  tendency  must 
necessarily  have  been  to  prejudice  the  defendants  in 
the  minds  of  the  jury.  If  allowed,  it  raised  another 
and  distinct  collateral  issue  which  defendants  were  un- 
expectedly required  to  meet  and  disprove,  and,  if 
done,  the  court,  instead  of  trying  the  question  at  issue, 
would  have  been  engaged  in  determining  another,  and 
a  collateral  one,  which  when  settled  in  one  way  or  the 
other,  could  have  no  bearing  upon  the  question  at  is- 
sue, except  possibly  to  show,  by  proof  of  a  specific  act, 
the  defendants  were  bad  men  ;  just  what  the  prosecu- 
tion had  no  legal  right  to  do,  even  by  proof  of  general 
reputation, — which  every  man  is  expected  always  to  be 
able  to  meet, — until  the  question  of  character  was 
opened  by  the  accused,  (g.)  For  the  reasons  lastly 
stated,  such  proof  was  not  admissible  to  prove  confed 
eration,  even  had  the  question  been  in  the  case.  Ho\v 
does  proof  that  A.  and  B.  have  property  in  their  pos 
session  stolen  from  C.,  prove  they  confederated  to  steal 
D.'s  property?  Clearly,  not  at  all,  until  the  further 
fact  is  established  that  they  have  D.'s  property  in  their 
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possession,  and  when  that  is  done,  the  confederacy  is 
proven,  without  proof  of  the  stealing  of  C.'s.  (h.)  The 
authorities  cited  by  the  district-attorney  are  not  in 
point.  In  Regina  -».  Henly  (cited  Wills  dr.  H/v.,  marg. 
p.  50),  the  thief  and  receiver  were  indicted  together, 
and  it  was  held  that  evidence  of  the  finding  of  other 
stolen  goods.,  from  aught  that  appears  stolen  at  the 
same  time  as  those  found  with  the  receiver),  was  ad- 
missible. The  case  was  probably  after  the  English 
statute  referred  to  by  BEST,  supra,  was  passed.  In 
Rex  v.  Downie  (cited  Wills'  Cir.  12v.,  50,  supra],  a 
carpenter  shop  was  broken  open,  and  tools  carried  off. 
The  same  night  two  counting-houses  were  broken  open. 
The  prisoners  were  found  with  property  from  one  of 
them  in  their  possession.  In  the  counting-house  from 
which  these  were  taken  was  found  a  brown  coat  and 
other  articles  got  from  tJie  other  counting-house,  and  iu 
that  was  found  tools  from  the  carpenter  shop.  WILLS 
says:  "Thus  the  recent  possession  of  the  articles 
stolen  from  Catto  &  Co.'s  proved  that  the  prisoners 
were  the  depredators  in  that  house ;  while  the  fact  of 
the  articles  taken  from  Davidson's,  having  been  left 
there,  connected  them  with  that  prior  house-breaking  ; 
while  again,  the  chisels  belonging  to  the  carpenter's 
shop,  found  in  Davidson's,  identified  the  persons  who 
broke  into  that  last  house  with  those  who  committed 
the  original  theft  at  the  carpenter's.  The  prisoners 
were  convicted  of  all  the  thefts."  It  is  apparent  the 
prisoners  were  tried  for  all  the  thefts,  and  not  for  one, 
and  evidence  of  the  others  given  to  convict  them  of 
that.  The  cases  cited  in  2  Jtuss.  on  Or.,  774-776,  are 
all  cases  where  but  one,  a  single,  transaction  was  al- 
lowed to  be  proved,  (y.)  It  was  said  below  that  de- 
fendants offered  testimony  rebutting  the  charge  of 
their  being  guilty  of  a  burglary  at  Lorrimer's,  and 
therefore  recognized  the  propriety  of  the  ruling.  After 
the  point  was  ruled  against  them,  what  else  could  they 
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do?  Resistance  to  the  extent  of  a  man's  power  is  cer- 
tainly a  new  kind  of  acquiescence  (3  Hill,  619,  620, 
621 ;  4  Den.,  93 ;  4  Barb.,  545).  Phillips  v.  People, 
will  be  found  in  57  Barb.,  353.  There  the  horse 
and  wagon  were  both  stolen  same  nigJit  and  used  to- 
gether. The  court  says  (p.  346) :  "  The  admission  of  evi- 
dence of  the  accused  taking  a  wagon  on  tJie  same 
niglit  from  another  person  is  charged  as  error.  I  do 
not  think,  under  the  circumstances,  that  this  was  er- 
ror. The  taking  of  a  wagon  to  use  with  the  stolen 
horse,  if  they  were  used  together,  was  evidence  of  a 
corroborating  circumstance  to  the  main  charge,  and 
would  be  used  as  evidence  for  that  purpose,  notwith- 
standing it  was  proof  of  another  felony,  also  not 
charged  in  the  indictment ;  and  yet  there  may  be  a 
case  of  another  distinct  felony  committed  at  another 
time,  and  under  other  circumstances,  which  it  would 
be  error  to  admit  in  proof" 

II.  The  indictment  was  not  sufficient  to  justify  a 
conviction  of  the  defendants  of  burglary  in  the  first 
degree.  The  statute  (2  Rev.  Stat,  668,  §§  10,  11,  12  ;  2 
Rev.  Stat.,  Edm.  ed.,  688)  is  as  follows  :  "  §  10.  Every 
person  who  shall  be  convicted  of  breaking  into  and 
entering,  in  the  night-time,  the  dwelling-house  of 
another,  in  which  there  shall  be  at  the  time  some 
human  being,  with  intent  to  commit  some  crime  there- 
in, either — 1.  By  forcibly  bursting  or  breaking  the 
wall  or  an  outer  door,  window,  or  shutter  of  a  window 
of  such  house,  or  the  lock  or  bolt  of  such  door,  or  the 
fastening  of  such  window  or  shutter ;  or,  2.  Breaking 
in  any  other  manner,  being  armed  with  a  dangerous 
weapon,  or  with  the  assistance  and  aid  of  one  or  more 
confederates,  then  actually  present,  aiding  and  assist- 
ing ;  or,  3.  By  unlocking  an  outer  door  by  means  of 
false  keys,  or  by  picking  the  lock  thereof ; — shall  be 
deemed  guilty  of  burglary  in  the  first  degree.  §  11.  Ev- 
ery person  who  shall  be  convicted  of  breaking  into  any 
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dwelling-house  in  the  day-time,  under  such  circum- 
stances as  would  have  constituted  the  crime  of  burglary 
in  the  first  degree  if  committed  in  the  night-time,  shall 
be  deemed  guilty  of  burglary  in  the  second  degree. 
§  12.  Every  person  who  shall  be  convicted  of  breaking 
into  any  dwelling-house  of  another,  in  the  night-time, 
with  intent  to  commit  a  crime,  but  under  such  circum- 
stances as  shall  not  constitute  the  offense  of  burglary 
in  the  first  degree,  shall  be  deemed  guilty  of  burglary 
in  the  second  degree."  The  indictment  was  defective. 
It  failed  to  allege  either  of  the  modes  of  entry  set  forth 
in  the  statute  to  constitute  burglary  in  the  first  degree 
(Fellinger  v.  People,  15  Abb.  Pr.,  128  ;  S.  C.,  sub  nom. 
People  v.  Fellinger,  24  How.  Pr.,  341  ;  Gen.  T.,  First 
District,  affirmed  in  this  court,  December,  1863,  26  Id., 
599).  (a.}  In  that  case  it  was  held  that  an  indictment 
for  burglary  in  the  first  degree,  which  does  not  charge 
the  entry  to  have  been  in  one  of  the  modes  set  forth  in 
the  statutory  definition  of  that  degree  of  crime,  is 
fatally  defective.  (£>.)  It  is  necessary  to  describe  an 
offense  in  the  language  of  the  statute,  or  its  equivalent 
(State  #.  Noel,  5  Black/.,  548  ;  Ho  well  v.  Common- 
wealth, 5  Graf.,  664 ;  People  v.  Allen,  5  Den.,  76  ; 
Commonwealth  v.  Tucker,  20  PicJc.,  356).  (c.)  In 
Dedieu  v.  People  (22  JV.  T.,  180),  Judge  DENIO  says  : 
"If  any  of  the  ingredients  contained  in  the  statute 
definition  are  omitted,  the  indictment  is  fatally  defec- 
tive, and  the  defect  is  not  cured  by  verdict."  (d.)  This 
case  was  tried  on  the  theory  that  the  plaintiffs  in  error 
were  indicted  for  the  crime  of  burglary  in  the  first  de- 
gree. The  indictment  was  so  indorsed.  The  question 
was  raised  on  a  motion  to  discharge  the  prisoners,  and 
the  judge  charged  that,  under  the  indictment,  they 
might  be  convicted  of  burglary  in  the  first  degree,  (e.) 
The  prisoners  were  sentenced  as  if  convicted  of  burg- 
lary in  the  first  degree.  The  statute  reads  as  follows  : 
"Burglary,  in  the  first  degree,  shall  be  punished  by 
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imprisonment  in  a  State  prison  for  a  term  not  less  than 
ten  years."  Burglary  in  the  second  degree,  not  more 
than  ten  nor  less  than  five  years  (2  Rev.  Stat.,  669,  §  21 ; 
2  Rev.  Stat.,  Edm.  ed.,  689  ;  Laws  of  1869,  347  ;  6  Ret. 
Stat.,  Edm.  ed.,  452).  (/.)  The  positions  of  the  district- 
attorney  below  will  be  noticed  in  their  order.  (1.)  The 
word  "burglariously"  means  nothing  more  than  that 
the  entry  was  unlawful.  It  does  not  indicate  any 
"method"  by  which  the  entry  was  effected.  (2.)  The 
fact  that  the  form  in  question  has  been  used  for  a  long 
time,  proves  nothing,  except  that  the  district-attorneys 
have  given  no  attention  to  the  subject.  It  is  certain, 
however,  that  the  case  of  People  v.  Fellinger  (supra\ 
holding  such  an  indictment  insufficient,  was  decided  as 
early  as  1862,  and  affirmed  by  this  court  in  December, 
1863.  If  no  attention  has  been  paid  to  it,  certainly  the 
courts  are  not  at  fault.  (3.)  The  authorities  holding 
that  on  a  common  law  indictment  for  murder,  the  ac- 
cused may  be  convicted  of  the  statutory  offense,  which 
includes  only  a  portion  of  the  cases  covered  by  the 
common  law,  do  not  apply  ;  for  a  common  law  indict- 
ment covers  not  only  the  cases  provided  for  by  the 
statute,  but  many  others.  No  one  will  question  the 
axiom  that  the  greater  includes  the  less,  and  that  if  one 
is  indicted  for  the  first  degree  of  a  crime,  he  may  be 
convicted  of  a  lesser.  But  reverse  the  case,  and  indict 
for  a  lesser  degree — can  the  accused  be  convicted  of  the 
higher  ?  The  statement  of  the  proposition  is  its  solu- 
tion. In  murder  but  one  punishment,  or  degree  of 
punishment,  can  be  inflicted.  In  burglary  the  extent 
of  punishment  varies  with  the  circumstances  under 
which  the  crime  is  committed,  and  they  should  be  al- 
leged in  order  to  show  to  what  punishment  the  accused 
is  subject.  (4.)  Burglary  at  the  common  law  would 
not  be  burglary  in  the  first  degree  as  defined  by  our 
statutes.  Burglary  at  common  law,  "Is  the  breaking 
and  entering  the  dwelling-house  of  another  in  the 
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night  with  intent  to  commit  some  felony  within  the 
same,  whether  the  felonious  intent  be  executed  or  not" 
(2  Wharf.  Cr.  L.,  6  ed.,  §  1531 ;  1  Russ.  on  Or.,  785 ;  2 
East  PI.  Crown,  481,  Eng.  ed.  1803,  ch.  15,  §  1).  "It 
is  sufficient  that  it  be  a  dwelling-house  or  mansion, 
whether  any  person  be  therein  at  the  time  of  the  burg- 
lary or  not.  EAST  says  2  East,  Eng.  ed.  1803,  496, 
ch.  15,  §  11) :  "  The -other  point  to  be  considered  is  rel- 
ative to  the  inhabitancy,  of  which  there  must  be  some 
token,  either  by  the  present,  or  at  least  by  the  previous 
occupation  of  the  owner,  or  some  part  of  his  family,  in 
order  to  make  the  mansion  an  object  of  this  high  pro- 
tection of  the  law.  However,  it  is  agreed  by  all,  that 
a  house  wherein  a  man  dwells  for  but  a  part  of  the 
year,  or  a  chamber  in  one  of  the  inns  of  the  court,  or 
of  a  college  wherein  any  person  usually  lodges,  may 
be  called  his  dwelling-house,  whether  any  person  were 
actually  ther-ein  or  not  at  the  very  time  of  the  offense. 
Yet  in  all  cases  the  owner  must  have  quitted  the  house 
animo  revertendi,  in  order  to  have  it  still  considered  as 
his  mansion,  when  neither  he  nor  any  part  of  his  family 
were  in  it  at  the  time  of  the  breaking  and  entering"  (1 
Hale  PI.  Crown,  556 ;  1  HawTc.  PI.  Crown,  289,  Leach's 
ed.,  1795,  ch.  38,  §  18).  Our  statute  as  a  prerequisite 
even  to  the  commission  of  the  offense  in  any  of  the 
methods  provided  for  by  it,  requires  that  there  shall  be 
in  the  dwelling-house,  at  the  time  of  the  breaking, 
"some  human  being,"  thus  requiring  the  existence  of 
a  fact  not  necessary  at  common  law.  Is,  then,  a  com- 
mon law  indictment  for  burglary  good  under  the  stat- 
ute, and  does  it  show  every  fact  necessary  to  constitute 
the  crime?  Clearly  not.  The  indictment  in  the  case 
at  bar  contains  no  allegations  showing  under  what  cir- 
cumstances or  how  the  crime  was  committed,  and  de- 
fendants were  not  apprised  that  any  such  facts  would 
be  proved  on  the  trial.  If  not,  it  would  not  have  been, 
and  could  not  be  made,  burglary  in  the  first  degree. 
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They  were  tried,  convicted  and  sentenced  for  an  offense 
for  which,  they  were  never  indicted. 

BY  THE  COURT. — We  are  of  opinion  the  judgment 
of  the  supreme  court  must  be  affirmed,  upon  the  ground 
that  the  indictment  was  defective  as  an  indictment  for 
burglary  in  the  first  degree.  Such  an  indictment 
should  allege  the  manner  in  which  the  breaking  was 
effected,  and  show  it  was  done  by  one  of  the  methods 
prescribed  by  the  statute.  This  is  not  like  an  indict- 
ment for  murder,  for  the  extent  of  punishment  varies 
with  the  circumstances  under  which  the  crime  was 
committed. 

Judgment  of  the  supreme  court  affirmed. 


MATTER  OF  HARMONY  INSURANCE  COMPANY. 

Supreme  Court,  First  Department,  First  District; 
Special  Term,  1869. 

Again,  General  Term,  October,  1870. 

PROCEEDINGS  TO  WIND  UP  CORPORATION. — PROOF  or 
CLAIMS. — ACTION  AGAINST  RECEIVER. 

Where  an  order  has  been  made  under  section  56  of  article  2  of  2  Rev. 
Stat.,  467, — limiting  the  time  for  creditors  of  an  insolvent  corpora- 
tion to  exhibit  their  claims,— and  the  time  thus  fixed  has  expired, 
claims  not  presented  and  not  in  suit,  are  barred ;  and  the  court 
will  not,  on  motion  and  excuse  shown,  require  the  receivers  subse- 
quently to  take  proof  of  such  claims. 

An  order  of  the  court  at  special  term-,  denying  a  motion  to  require  the 


348         ABBOTT'S  PEACTICE  REPORTS. 

Matter  of  Harmony  Ins.  Co. 

receivers  to  allow  such  creditors  to  prove  their  claim,  rests  in  the  dis- 
cretion of  the  court,  and  is  not  the  subject  of  an  appeal. 

Appeal  from  an  order. 

In  this  case  William  McLoon  appealed  to  the  court 
at  general  term,  from  an  order  made  by  Mr.  Justice 
INGKAHAM  in  December,  1869,  denying  a  petition  pre- 
sented by  the  appellant  that  he  be  let  in,  after  the  time 
limited  by  the  statute  and  the  notice  to  creditors,  to 
prove  his  claim  against  the  Harmony  Fire  &  Marine 
Insurance  Company,  a  corporation,  of  the  property  of 
which  receivers  had  been  appointed.  When  McLoon 
presented  his  claim  to  the  receivers,  they  objected  that 
it  was  not  in  time,  and  refused  to  file  it ;  and  the  order 
appealed  from  was  subsequently  made  upon  an  order 
to  show  cause  why  he  should  not  have  leave  to  come 
in,  notwithstanding  the  time  had  expired,  and  why  the 
referee  should  not  be  directed  to  examine  and  pass  up- 
on his  claim,  &c. 

The  facts  were  briefly  these.  The  petitioner,  having 
procured  insurance  on  his  vessel,  by  the  Harmony  In- 
surance Company,  presented  his  claim  against  the 
company  after  the  loss  of  the  vessel  in  1866.  The  com- 
pany filed  a  bill  in  equity  against  him  in  Massachu- 
setts, alleging  fraud  in  the  insurance  and  in  the  loss, 
and  seeking  to  cancel  the  policy.  Issues  of  fact  framed 
in  this  suit  were  determined  in  favor  of  the  defendant, 
the  present  petitioner,  and  the  bill  was  dismissed  in  Jan- 
uary, 1869.  Meantime,  but  after  the  appointment  of  re- 
ceivers, McLoon  sued  on  the  policy,  in  Massachusetts, 
and  recovered  judgment  against  the  company.  Not  being 
able  to  collect  his  judgment  by  execution  in  Boston,  he 
sent  his  claim  to  New  York  about  July  1, 1869,  and  then 
for  the  first  time  ascertained  that  proceedings  had  been 
taken  in  equity  against  the  company  under  the  second 
article  of  the  chapter  of  the  Revised  Statutes  relating 


NEW  SERIES :  VOL.  IX.  349 

Matter  of  Harmony  Ins.  Co. 

thereto  (2  JKev.  Stat.,  462,  §§  39-41),  to  sequester  its 
property  and  wind  up  its  affairs,  and  that  receivers  had 
been  appointed. 

The  six  months'  notice  of  publication  to  creditors 
(§  56),  commenced  on  or  about  October  1,  1868, 
and  in  June,  1869,  upon  the  report  of  the  referee 
stating  the  claims  which  had  been  proved  before  him, 
an  order  was  made  pursuant  to  the  notice  published, 
precluding  from  the  benefit  of  any  decree  in  the  pro- 
ceedings, all  creditors  who  had  not  then  exhibited  their 
claims.  A  dividend  had  previously  been  made  of 
twenty  per  cent.,  and  upon  the  confirmation  of  the  re- 
port, and  after  the  petitioner' s  offer  to  prove  his  claim, 
the  court  directed  a  second  and  final  dividend  of 
twenty-eight  per  cent. 

The  petitioner  alleged  that  the  receivers  had  a  sur- 
plus of  assets,  sufficient  to  make  the  same  dividend  on 
the  petitioner's  claim  as  had  been  paid  on  the  other 
claims,  and  the  receivers'  answer  substantially  ad- 
mitted the  existence  of  such  a  surplus. 

A  similar  petition  was  presented  by  Robert  J.  Hub- 
bard  and  Andrew  J.  Hennion,  assignees  in  bankruptcy 
of  the  New  York  Mail  Steamship  Company. 

Mr.  Justice  INGBAHAM,  before  whom  the  petitions 
were  heard,  denied  them,  assigning  his  reasons  as  fol- 
lows : 

LSTGKAHAM,  J. — My  opinion  is  adverse  to  granting 
this  motion.  The  statute  excludes  all  claimants  who 
do  not  present  their  claims  within  the  time  fixed  by  the 
second  notice.  The  statute  imposes  a  limitation  to  pre- 
senting claims  to  the  receiver,  and  disposes  of  the' 
funds  to  other  parties. 

If  claims  can  be  admitted  afterwards,  the  receiver  is 
prevented  from  complying  with  the  statute  in  this  re- 
spect. 

The  case  may  be  a  hard  one,  but  not  more  so  than 
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in  cases  of  banks,  where  the  bills  are  required  to  be 
brought  in  within  a  certain  time,  or  be  excluded.* 

Motion  denied,'  without  costs. 

From  the  orders  thus  made,  the  petitioners  ap- 
pealed. 

*  On  the  application  of  another  petitioner  in  the  case  of  the  same 
corporation,  it  was  held  that  creditors,  who  had  suits  pending  at  the 
time  of  the  application  for  appointment  of  receiver,  are  not  prevented 
from  receiving  a  dividend  if  they  succeed  in  their  action,  although 
proof  of  the  claim  was  not  previously  presented.  The  pendency  of 
the  suit  relieves  the  creditor  from  the  necessity  of  proving  his  claim 
before  the  referee.  But  the  claimant  may  be  allowed,  if  he  elect,  to 
apply  and  prove  his  claim  instead  of  prosecuting  his  action,  or  may 
have  leave  to  substitute  the  receiver  as  defendant  in  place  of  the  cor- 
poration. 

Mathews  &  Betts,  for  the  petitioners. 

Evarts,  Southmayd  &  Choate,  for  the  receivers. 

INGRAHAM,  P.  J. — Those  creditors  who  had  suits  pending  at  the 
time  of  the  application  for  appointment  of  receiver,  are  not  prevented 
from  receiving  a  dividend  if  they  succeed  in  their  action.  The  section 
(78), — which  requires  the  receiver  to  retain  a  sum  which  would  belong 
to  such  demand  if  established,  and  the  costs,  to  be  applied  according 
to  the  event  of  such  suit,  &c., — does  not  require  the  proof  of  the  claim, 
as  required  in  other  cases.  The  intent  of  the  statute  was  to  require 
that  amount  to  be  retained  until  it  was  ascertained  whether  the  claim- 
ant could  establish  his  claim  in  the  action,  and  the  receiver  was  to  pay 
that  proportion  to  the  claimant  in  the  event  of  his  recovery.  So,  by 
section  81,  creditors  having  suits  against  the  company  or  receiver,  are 
excluded  from  the  second  dividend,  and  the  money  retained  for  these 
creditors  is  reserved  from  such  dividends. 

The  whole  scope  of  the  statute  excludes  from  any  participation  in 
the  funds,  all  persons  having  suits  against  the  company  or  the  re- 
ceivers, until  the  suits  are  decided ;  and  I  think  relieves  them  from  the 
necessity  of  proving  their  claims  before  the  referee. 

If  the  claimant  so  elect  he  may  have  an  order  allowing  him  to  pre- 
sent such  claim  to  the  referee  instead  of  prosecuting  this  action,  and, 
on  proof  thereof,  to  be  paid  the  dividend  the  same  as  if  the  claim  had 
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Thomas  H.  Hubbard,  for  the  appellant  McLoon. — 
I.  McLoon' s  claim  has  the  strongest  equities,  was  es- 
tablished in  a  litigation  obstinately  contested,  and  he 
is  chargeable  with  no  laches.  Who  can  oppose  his 
claim  on  principles  of  equity?  Not  the  receivers. 
They  are  trustees  for  the  creditors.  They  must  have 
known  of  the  litigation  in  Boston,  and  that  McLoon 
did  not  intend  to  waive  his  claim.  Not  the  stockhold- 
ers. Their  rights  are  subservient  to  those  of  all  cred- 
itors. Not  the  creditors,  whose  claims  are  admitted. 
They  have  already  received  a  final  dividend.  They 
can  no  more  profit  by  the  surplus  fund  than  Mc- 
Loon can,  unless  the  order  of  June  30  is  modified  (Gillet 
v.  Moody,  3  N.  T.  [3  Comst.],  476 ;  James  v.  Wood- 
ruff, 10  Paige,  541,  549  ;  3  Rev.  Stat.,  5  ed.,  772,  §  92) 

[§  81]. 

II.  The  orders  and  notice  in  pursuance  of  section 
56,  art.  2,  ch.  8,  title  4,  part  3  of  the  Statutes,  do 
not  compel  the  court  to  deny  the  appellant  relief. 
That  statute  is  not  peremptory.  The  order  is  merely  a 
direction  of  this  court  as  a  court  of.  equity,  which  the 
same  court  may  at  any  time  modify  to  promote  justice. 
Its  object  is  merely  to  foreclose,  as  against  funds  actu- 
ally distributed,  the  equitable  lien  which  every  cred- 
itor of  an  insolvent  corporation  has  upon  its  assets,  and 

been  presented  before  the  second  dividend.  Section  82  only  refers  to 
creditors  who  have  not  taken  proceedings,  either  before  the  referee  or 
by  action,  to  collect  their  claims. 

If  the  claimants  decline  this  privilege,  they  may  have  an  order  al- 
lowing them  to  substitute  the  receivers  as  defendants  instead  of  the 
company.  There  is  no  reason  for  keeping  the  company  as  a  defend- 
ant, and  adding  the  receiver. 

As  the  statute  directs  the  amount  to  be  reserved  by  the  receivers,  it 
can  hardly  be  necessary  to  have  an  order  forbidding  them  from  part- 
ing with  such  moneys,  but  such  order  may  be  made  if  desired  by  the 
claimants. 

Ordered  accordingly. 
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to  afford  the  receivers,  in  case  of  future  actions  brought 
by  creditors,  a  plea  that  they  have  administered  such 
funds  according  to  law  (3  Rev.  Stat.,  5  ed.  767,  §  65  ; 
Judson  v.  Rossie  Galena  Co.,  9  Paige,  597,  600 ;  Mat- 
ter of  City  Bank  of  Buffalo,  10  Id ,  378,  382 ;  Rus- 
sell v.  Lane,  1  Barb.,  519,  523  ;  Pratt  v.  Rathbun,  7 
Paige,  269;  Warner  v.  Hoffman,  4  Edw.  Oh.,  381, 
389;  Greigfl.  Somerville,  1  Russ.  &  M.,  339;  AngeU 
v.  Haddon,  1  Madd.,  529 ;  Lashley  v.  Hogg,  11  Vesey, 
602). 

III.  If  there  there  is  any  other  objection  to  the  re- 
lief, it  is  to  be  found  in  original  sections  81,  82  and  83 
of  article  3,  ch.  8,  title  4,  part  3,  of  the  Revised  Stat- 
utes (vol  3,  p.  772,  5  ed.).  But  these  sections  present 
no  conclusive  objection,  for — 1st.  The  proceedings 
against  the  company  were  taken  under  article  2.  The 
provisions  of  this  article  and  its  purposes  are  distinct 
from  article  3  ;  and  sections  81,  82  and  83  of  the  latter 
are  not  applicable.  The  only  limitation  to  the  power 
of  the  receivers  to  pay  McLoon  from  the  surplus  in 
their  hands,  is  the  order  of  June  30,  made  under  sec- 
tion 56  of  article  2.  2nd.  If  sections  81,  &c.,  of  article 
3,  are  binding,  then  the  receivers  must  follow  section 
83,  and  distribute  the  surplus  (however  large  it  may  be) 
among  the  stockholders.  Thus,  in  an  equitable  pro- 
ceeding, instituted  to  pay  an  insolvent  corporation's 
creditors,  the  creditors  go  unpaid,  and  the  stockhold- 
ers, instead  of  being  made  personally  liable,  get  the 
assets.  3rd.  But  section  81  of  article  3  (vol.  3,  p.  772, 
5  ed.  Rev.  Stat.\  directs  that  "every  creditor  who 
shall  have  neglected  to  exhibit  his  demand  before  the 
first  dividend,  and  who  shall  deliver  his  account  to 
the  receivers  before  such  second  dividend,  shall  re- 
ceive the  sum  he  would  have  been  entitled  to  on  the 
first  dividend,  before  any  distribution  be  made  to  the 
other  creditors."  McLoon  asked  the  benefit  of  this 
provision  before  the  second  dividend,  and  the  receiver, 
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Mr.  Glover,  refused  his  request.  The  receivers  cannot 
object  that  the  petitioner  did  not  file  his  claim  when 
they  refused  to  let  him  do  it.  If  they  rely  on  the 
limitations  of  sections  81  and  82,  they  must  also  per- 
form what  those  sections  require,  and  they  require 
payment  of  both  dividends  to  McLoon  (3  Reti.  Stat., 
5  ed.,  764,  §  51  [sec.  42]  ;  p.  770,  §  79  [sec.  68]  ;  p. 
121,  §  46  [sec.  41] ;  p.  772,  §  92' [sec.  81]). 

John  McDonald,  for  the  assignees,  Hubbard  and 
Hennion,  submitted  the  following  additional  points.— 
I.  The  petitioners'  claim  that  although  they  did  not 
present  their  claim  within  the  time  limited  by  the  or- 
der, they  have  a  right  still  to  do  so,  is  sustained  by  the 
practice  in  chancery,  and  also  by  a  strong  current  of 
authorities  (Gillet  v.  Moody,  3  JV.  Y.  [3  Comst.~\  479; 
2  AtTc.,  15  ;  3  Id.,  564  ;  Sharp  v.  Carter,  3  P.  W.,  379 ; 
Lashly  v.  Hogg,  11  Vesey,  602  ;  Angell  v.  Hadden, 
1  Madd.,  529;  Newl.  Pr.,  3  London  ed.,  p.  534; 
Matter  of  City  Bank  of  Buffalo,  10  Paige,  379,  384). 

II.  These  provisions  of  the  Revised  Statutes  are  in- 
tended to  protect  the  receiver,  and  not  to  work  any 
wrong  to  the  creditor,  and  are  but  the  expressions  of 
decisions  under  the  practice  of  early  American  and  the 
English  courts,  where,  if  a  creditor  did  not  come  in  to 
prove  his  claim  till  after  the  executor  had  paid  away 
the  residue  of  the  money,  he  was  not  without  remedy, 
though  he  was  barred  the  benefit  of  the  decree.     He 
could  sue  the  legatee  to  bring  back  the  fund,  but  he 
could  not  affect  the  executor  at  all  (Gillespie  v.  Alex- 
ander,  3  Russ.,  136;  Sawyer  «.  Birchmore,  2  M.  & 
C.,  611 ;  Marsh  v.  Russell,  3  Id.,  31). 

III.  The  orders  and  notice  which  the  court  is  called 
upon  to  make  and  cause  to  be  given  under  section  56,. 
of  article  2,  ch.  8,  title  4,  part  3  of  the  Revised  Statutes, 
are  not  by  the  statute  such  as  to  preclude  the  court 

N.  s.— ix.— 23 
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from  granting  relief  in  any  other  manner  than  that 
specified  by  the  order,  or  to  any  persons  than  those 
who  may  come  in  and  participate  in  the  distribution 
made  under  the  decree.  The  real  meaning  of  the  sec- 
tion is  to  foreclose  the  lien  which  creditors  may  have 
upon  the  fund  actually  distributed,  and  to  protect  the 
receiver  from  future  actions.  This  order  is  of  no 
greater  effect  than  the  final  decree  in  the  case  of  a  cred- 
itor's  bill,  which  does  not  prevent  a  creditor  from 
taking  steps  to  have  after  discovered  assets  applied  to 
the  satisfaction  of  his  debt.  The  same  principle  obtains 
in  relation  to  the  practice  in  cases  of  estates  of  deceased 
persons  (sections  39  and  40,  article  2,  ch.  6,  part  2,  of 
Revised  Statutes).  But  creditors,  other  than  those  who 
have  come  in  and  proved  their  claims  under  the  order 
for  distribution,  have  been  allowed  to  come  in  after  the 
decree,  and  share  in  the  unexpended  or  after-acquired 
surplus,  provided  the  creditors  are  already  paid  are 
not  placed  in  a  worse  condition  than  if  those  who  came 
in  last  had  proved  their  claims  within  the  time  limited 
by  the  order.  To  say  that  this  section  should  be  con- 
strued to  mean  that  after  the  distribution  there  could 
be  no  relief  to  those  creditors  who  had  failed  to  come  in 
under  the  order,  would  be  to  assert  that  under  the  stat- 
ute relative  to  equitable  proceedings  against  corpora- 
tions, this  court  had  no  power  to  grant  equitable  relief 
(Matter  of  City  Bank  of  Buffalo,  10  Paige,  378,  382 ;  Jud- 
son  v.  Rossie  Galena  Co.,  9  Id.,  597,  600  ;  Pratt  v.  Rath- 
bun,  7  Id.,  269,  and  cases  cited  in  point  II.  of  this 
brief). 

Joseph  H.  CTioate,  for  the  respondents. — I.  The  pe- 
titioner is,  by  the  express  provision  of  the  statute  and 
by  the  order  and  notice  published  under  it,  absolutely 
precluded  from  all  benefit  of  the  decree  which  shall  be 
made  in  this  proceeding,  and  from  any  distribution 
which  shall  be  made  under  it  (2  Rev.  Stat.,  Edm.  ed., 


NEW  SERIES  :  VOL.  IX.  355 

Matter  of  Harmony  Ins.  Co. 

466,  §  56.  (a.)  The  scheme  of  liquidation  and  distribu- 
tion by  the  statute  is  unique  and  consistent,  and  does 
not  admit  creditors  who  have  failed  to  come  in  and  ex- 
hibit their  claims  prior  to  the  second  dividend,  to  come 
in  afterwards,  and  disturb  the  plan  of  distribution  on 
which  that  dividend  was  declared  and  paid.  Each  step 
pointed  out  by  the  statute  is  necessary  to  the  successful 
operation  of  the  scheme,  and  entirely  inconsistent  with 
the  admission  of  claims  like  the  present.  (&.)  The  receiv- 
ers, immediately  upon  their  appointment,  must  (§  70)  give 
notice  thereof,  and  require  all  creditors  to  deliver  their 
respective  accounts  and  demands  to  them  within  a  time 
specified.  Having  reduced  the  assets  into  money,  they 
are,  by  section  78,  prior  to  making  the  first  dividend,  if 
any  suit  be  pending  against  the  receiver  or  the  corpor- 
ation for  any  demand,  to  retain  the  proportion  which 
would  belong  to  such  demand  if  established,  and  the 
necessary  costs,  to  be  applied  according  to  the  event  of 
such  suit,  or  to  be  distributed  in  a  second  or  other  div- 
idend. By  section  79,  they  are  to  distribute  the  resi- 
due of  the  moneys  in  their  hands  among  all  those  who 
shall  have  exhibited  their  claims  as  creditors,  and 
whose  debts  shall  have  been  ascertained.  By  section 
80,  if  the  whole  estate  be  not  distributed  on  the  first  divi- 
dend, the  receivers  shall  within  one  year  make  a  second 
dividend  of  all  the  moneys  in  their  hands  among  the 
creditors  entitled,  of  which,  and  that  the  same  will  be 
a  final  dividend,  public  notice  is  to  be  given.  By  sec- 
tion 81,  the  second  dividend  is  to  be  made  in  all  re- 
spects in  the  same  manner  as  the  first ;  and  no  others 
shall  be  made  thereafter  among  the  creditors  of  such 
corporation,,except  to  the  creditors  having  suits  against 
it  or  against  the  receivers  pending  at  the  time  of  such 
second  dividend,  and  except  of  the  moneys  which  may 
be  retained  to  pay  such  creditors;  but  any  creditor 
who  shall  have  neglected  to  exhibit  his  demand  before 
the  first  dividend,  and  shall  deliver  his  account  to  the 
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receivers  before  the  second  dividend,  shall  receive  a 
dividend.  By  section  82,  after  such  dividend  the  re- 
ceivers are  not  answerable  to  any  creditor,  unless  his 
demand  shall  have  been  exhibited  to  them  in  detail 
and  in  writing  before  or  at  the  time  specified  by  them 
in  their  notice  of  a  second  dividend,  (c.)  There  can  be 
no  doubt  of  the  intention  of  the  statute  to  make  the 
date  of  the  making  of  the  second  dividend  the  absolute 
limit  of  a  short  statute  of  limitations.  This  limitation 
the  court  has  no  power  to  alter  or  abolish,  (d.)  Again, 
the  receivers  had  given  notice  under  section  56.  The 
case  was  deemed  necessary  and  proper  by  the  court ; 
the  order  was  made,  and  notice  published  ;  and  the  pe- 
titioner made  default,  and  was  expressly  precluded. 
There  is  no  power  in  the  court,  even  under  this  pro- 
ceeding, after  the  petitioner  has  once  been  barred  and 
precluded,  to  give  him  a  further  opportunity  for  pre- 
senting his  claim,  (e.)  The  petitioner  is  clearly  in  de- 
fault under  either  mode  of  proceeding.  If  he  claims  to 
come  in  to  the  special  proceeding  instituted  by  the  re- 
ceivers, he  did  not  present  his  claim  to  them  or  to  the 
referee  before  June  23,  1869,  and  was  therefore  ex- 
pressly precluded.  If  he  appeals  to  the  general  pow- 
ers of  the  court  as  a  court  of  chancery,  supervising  the 
statutory  proceedings  of  the  receivers,  his  application 
must  be  denied,  for  he  did  not  deliver  his  account  and 
demand  to  the  receivers  within  the  time  prescribed  by 
their  original  published  notice ;  nor  had  he  a  suit 
pending  against  the  company  or  the  receivers  at  the 
time  of  the  second  dividend  ;  nor  had  he  exhibited  his 
demand  to  the  receivers  in  detail  and  in  writing  before 
or  at  the  the  time  specified  by  them  in  their  notice  of 
the  second  dividend,  viz:  July  24,  1869.  Petitioner's 
counsel  came  with  a  paper  in  his  hand,  said  an  execu- 
tion on  petitioner' s  claim  had  been  sent  to  him  to  col- 
lect, and  asked  leave  to  present  it  to  the  referee  nunc 
pro  tune,  which  was  refused.  And  even  if  it  had  been 
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an  exhibition  of  the  claim,  such  as  section  82  contem- 
plates, yet  as  he  had  no  suit  against  the  receivers  or 
the  company  pending  at  the  time  of  the  second  divi- 
dend, it  is  by  section  81  rendered  absolutely  impossible 
to  admit  him  to  any  dividend.  The  action  against  the 
company  in  Boston,  referred  to  in  the  petition,  was 
wholly  nugatory,  and  the  pretended  record  of  it  is  no 
record.  It  is  alleged  to  have  been  commenced  in  1868, 
a  year  and  more  after  the  receivers  were  appointed,  and 
after  the  company  had  been  dissolved,  and  it,  and  all 
its  officers  had  been  enjoined  from  exercising  any  cor- 
porate functions.  It  was  wholly  unauthorized  by  the 
receivers,  and  unknown  to  them.  Besides,  it  was  not  a 
suit  pending  at  the  time  of  the  second  dividend,  as  re- 
quired by  section  81,  to  save  the  limitations  of  the  stat- 
ute. So  that  if  it  were  not  an  utterly  void  proceeding, 
as  being  wholly  unauthorized  by  the  receivers,  as  judg- 
ment is  claimed  to  have  been  finally  entered  in  it  in 
May,  1869,  two  months  before  the  making  of  the  second 
dividend,  it  was  no  longer  pending  at  that  date.  (/.) 
It  is  essential  to  the  safety  of  receivers  in  such  cases, 
that  they  should  have  the  strict  protection  of  the  pro- 
visions of  the  statute.  If  you  go  at  all  beyond  the  lim- 
itations there  prescribed,  and  give  any  latitude  to  the 
admission  of  straggling  claims,  where  shall  the  end  be  ? 
g.  The  plan  of  the  statute  is,  to  afford  a  prompt, 
speedy  and  practicable  winding  up  of  the  affairs,  and  a 
distribution  of  all  the  assets  within  reach  of  the  court, 
among  all  creditors  who  can  be  brought  in  by  the 
modes  and  within  the  times  prescribed.  The  right  of 
any  creditors,  who  are  so  negligent  or  so  unfortunate 
as  not  to  come  in  in  time,  to  proceed  against  the  other 
creditors  for  a  contribution,  is  not  impaired  or 
affected. 

II.  All  the  questions  raised  at  special  term  as  to  the 
constitutionality,  the  regularity  and  the  expediency  of 
providing  for  the  prompt  and  speedy  liquidation  of 
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the  affairs  of  an  insolvent  insurance  company,  by  such 
proceedings  and  such  a  reference  as  were  contemplated 
in  the  order  of  Judge  INGEAHAM,  of  October  27,  1868, 
have  been  heretofore  in  analogous  cases  substan- 
tially disposed  of  (Matter  of  Empire  City  Bank,  8  Abb. 
Pr.,  192  ;  S.  C.,  18  N.  Y.,  210 ;  Sands  fl.  Kimbark,  27 
Id.,  147;  Slee  v.  Bloom,  19  Johns.,  456;  Briggs  v. 
Penniman,  8  Cow.,  387). 

BY  THE  COURT.* — GEOEGE  G.  BABNAED,  J. — The 
provision  of  the  statute  relied  upon  by  the  re- 
spondents, prescribes  a  bar  which  precludes  creditors 
from  proving  their  claims  after  the  lapse  of  the  speci- 
fied time.  The  petitioner  in  this  case  did  not  apply  with- 
in the  time  prescribed,  and  was  therefore  technically 
guilty  of  negligence.  The  petition  was  an  application 
to  the  court  to  relieve  him  from  the  effect  of  that  negli- 
gence and  allow  him  to  prove  his  claim  after  the  time 
had  passed.  This  was  an  application  to  the  discretion 
of  the  court  to  relieve  the  petitioner  from  the  strict  bar 
of  the  statute,  and  the  court  refused  to  grant  the  ap- 
plication. 

The  order  is  one  which  rested  in  the  discretion  of 
the  court,  and  is  therefore  not  appealable. 

*  Present,  G.  G.  BARNARD  and  CARDOZO,  JJ.  In  this  case,  INGRA- 
HAM,  J.,  having  made  the  order  appealed  from,  did  not  sit. 
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WALDRON  against  RITCHINGS. 

New  York  Common  Pleas ;  General  Term,  December, 

1870. 

LIABILITY  OF  MABBIED  WOMAN.* — FORM  OF  ACTION. 
— CAPACITY  TO  CONTRACT. — LAW  OF  PLACE. 

An  action  will  not  lie  against  a  married  woman,  to  recover  damages 
for  breach  of  a  contract  made  by  her  in  a  business  carried  on  by  her 
as  if  she  were  unmarried,  if  she  was  a  resident  of  another  State,  the 
law  of  which  is  not  shown  to  have  given  her  capacity  to  make  such 
contracts,  and  the  contract  was  made  and  to  be  performed  in  such 
another  State. 

*  For  the  most  recent  exposition  of  the  rules  now  applicable  to  the 
rights  and  powers  of  married  women,  see  the  Corn  Exchange  Insurance 
Co.  v.  Babcock,  Ante,  255. 

It  may  be  further  observed  that  much  of  the  confusion  and  uncer- 
tainty existing  on  this  subject  arises  from  regarding  the  separate  es- 
tate of  a  married  woman  as  an  equitable  estate.  In  the  English  law,  as 
in  our  own  jurisprudence  at  one  time,  the  only  separate  estate  known 
Was  an  equitable  estate,  the  invention  of  the  court  of  chancery.  The 
language  of  most  of  the  cases  in  our  books, — of  all  the  authorities 
prior  to  1848, — was  of  such  an  estate,  and  is  to  be  so  understood. 

But  under  the  existing  statutes,  the  married  woman's  separate  prop- 
erty is  a  legal  estate.  This  was  so  held  by  the  court  of  appeals  in 
Hauptman  v.  Catlin  (20  N.  Y.,  247),  Judge  DENIO  delivering  the 
opinion  of  the  court,  from  which  only  two  judges  dissented.  Over  a 
legal  estate,  such  as  the  statutes  recognize  in  the  married  woman,  a 
court  of  equity  has  not  exclusive  control :  this  was  there  held. 

It  is  obvious,  therefore,  that  the  limitations  of  liability  and  of  val- 
idity, which  were  recognized  by  the  courts  of  equity  in  enforcing 
debts  or  contracts  against  the  equitable  estate  thai  was  the  creation 
of  their  own  equitable  maxims,  are  not  to  be  applied,  ex  proprio  tigorc, 
to  the  cases  arising  under  the  present  statutes. 
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In  the  absence  of  proof  to  the  contrary,  the  court  presumes  that  the 
same  law  exists  in  other  States  in  respect  to  the  relation  of  husband 
and  wife  that  existed  here  before  the  passage  of  the  Married  Women's 
Acts. 

The  acts  of  1860  and  1862, — enabling  married  women  to  make  con- 
tracts in  business  carried  on  by  them,  or  in  relation  to  their  separate 
property,  like  the  acts  of  1848  and  1849,  relative  to  holding  and  dis- 
posing of  separate  property, — are  to  be  construed  as  intended  only 
for  the  benefit  of  married  women  resident  in  this  State,  and  carrying 
on  their  business  here. 

When  negotiations  for  a  contract  are  carried  on  between  two  parties 
living  in  different  States,  partly  by  the  interchange  of  letters,  and 
partly  by  oral  communications  through  an  agent,  the  contract  is  re- 
garded as  made  in  the  State  or  place  where  it  first  takes  effect,  so  as 
to  become  a  binding  obligation  upon  both  parties. 

Plaintiff,  being  in  New  York,  agreed  with  defendant,  the  manager  of 
an  opera  in  Philadelphia,  to  go  there  and  make  her  debut,  she  to  be 
assured,  if  she  did  not  fail  in  the  estimation  of  the  public  and  the 
press,  of  an  engagement  upon  terms  specified  in  the  negotiation  be- 
tween the  parties. — Held,  that  the  contract  was  not  made  in  New 
York ;  but  in  Philadelphia,  upon  her  fulfilling  the  test  of  success. 

In  general,  the  validity  of  a  contract  is  to  be  decided  by  the  law  of 
the  place  where  it  is  made,  unless  it  is  to  be  performed  at  another 
place  ;  and  this  rule  extends  to  the  capacity  of  the  contracting  party 
as  affecting  the  validity. 

Appeal  from  a  judgment  of  the  marine  court. 

This  action  was  brought  by  Laura  Waldron  against 
Caroline  Ritchings,  otherwise  called  Caroline  Bernard. 

The  facts  are  sufficiently  stated  in  the  opinion  of 
the  court. 

Samuel  J.  Crooks,  for  the  appellant. — I.  The  com- 
plaint should  have  been  dismissed,  and  the  verdict 
should  have  been  set  aside  on  the  motions  made  for 
that  purpose. 

II.  The  record  shows  defendant,  at  the  time  of  com- 
mencing the  action,  to  have  been  a  non-resident  of 
this  State,  and  a  resident  of  Pennsylvania ;  and  that 
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the  alleged  services  were  rendered  in  Massachusetts 
under  an  agreement  made  in  Pennsylvania,  and  there 
was  no  proof  that  defendant  had  at  any  time  carried  on 
business  on  her  sole  account  in  this  State. 

III.  The  recovery  was  not  for  services,  but  for  readi- 
ness to  perform,  in  other  words,  damages  for  an  im- 
proper discharge,  and  such  an  action  cannot  be  sus- 
tained (Morgan  v.  Andriot,  2  Sill,  431). 

IV.  Whether  we  refer  to  the  law  of  the  place  of  the 
domicil  of  the  defendant,  or  to  the  law  of  the  place 
where  the  contract  was  made,  to  determine  the  valid- 
ity of  the  contract  sued  on  here,  the  plaintiff  has  no 
right  to  recover  under  the  laws  of  this  State  ;  but  the 
law  of  Pennsylvania  or  Massachusetts  must  control ; 
and  the  court  cannot  presume  that  to  be  the  same  as 
the  statutes  of  this  State. 

Jesse  K.  Furlong,  for  the  respondent. — I.  If  de- 
fendant had  no  separate  estate  or  property,  the  ob- 
jection should  have  been  taken  on  the  trial.  The 
agreement  was  made  in  this  State,  and  therefore  it  does 
not  matter  where  the  services,'  in  their  very  nature 
transitory,  were  performed. 

II.  If  defendant  relies  on  the  fact  that  the  laws  of 
Pennsylvania  or  Massachusetts  are  different  from  our 
own,  she  should  have  proved  them.     The  law  of  the 
forum  furnishes  in  all  cases  prima  facie  the  rule  of  de- 
cision, and  a  party  who  wishes  the  benefit  of  a  different 
rule  must  aver  and  prove  it  (Monroe  v.  Douglass,  5  N. 
r.,  447). 

III.  There  was  no  objection  at  the  trial  that  the  ac- 
tion was  for  services  instead  of  for  a  breach  of  agreer 
ment  to  employ,  and  if  the  objection  be  well  founded, 
the  court  may  amend  the  pleadings  to  conform  to  the 
proof. 

BY  THE  COURT.— DALY,  Ch.  J.— The  recovery  in 


362         ABBOTT'S  PEACTICE  REPORTS. 

Waldron  v.  Bitchings. 

this  case  was  for  two  weeks'  services  by  the  plaintiff  in 
Boston,  as  a  member  of  an  operatic  troupe  called  the 
Ritchings  Opera  Company,  of  which  the  defendant  was 
the  manager,  and  for  the  plaintiff's  expenses  in  return- 
ing to  New  York,  amounting  in  the  whole  to  one  hun- 
dred and  six  dollars. 

The  defendant  is  a  married  woman,  and  admits  in 
her  answer  that  she  is  possessed  of  a  separate  estate  and 
property,  and  that  she  was  and  is  carrying  on  business 
on  her  separate  account ;  the  business,  as  appears  by 
the  evidence,  being  the  proprietorship  and  manage- 
ment of  the  opera  troupe  or  company  which  bears  her 
name.  The  plaintiff  is  a  resident  of  New  York,  the  de- 
fendant of  Philadelphia,  and  the  action  has  been 
brought  against  the  defendant,  as  a  non-resident,  by  at- 
tachment. 

The  plaintiff  being  in  New  York  and  the  defendant 
in  Philadelphia,  a  negotiation  was  commenced  by  the 
defendant's  agent  for  the  engagement  of  the  plaintiff  to 
appear  in  the  leading  female  characters  in  three  speci- 
fied operas,  at  fifty  dollars  a  week,  together  with  trav- 
eling expenses  ;  and  a'fter  various  letters  had  passed 
between  the  defendant' s  agent,  the  defendant  herself, 
and  the  plaintiff's  father,  it  was  agreed  that  the  plain- 
tiff should  come  to  Philadelphia  and  make  her  debut 
in  one  of  the  operas,  and  if,  to  use  the  language  of  the 
defendant,  she  did  not  fail  in  the  estimation  of  the 
public  and  the  press,  that  she  was  to  be  assured  of  an 
engagement  upon  the  terms  above  stated. 

The  plaintiff  accordingly  relinquished  an  engage- 
ment which  she  had  in  the  Academy  of  Music  in 
Brooklyn,  went  to  Philadelphia,  and  appeared  in  one 
of  the  parts  designated.  She  was  laboring  under  the 
disadvantage  of  a  recent  sickness,  but  the  impression 
which  she  produced  was  not,  it  would  seem,  regarded 
as  unfavorable,  and  a  further  trial  in  the  same  charac- 
ter was  determined  upon,  to  be  made  at  Boston, 
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whither  the  troupe  proceeded  immediately  afterward. 
The  second  trial  was  accordingly  made  in  Boston,  and 
in  respect  to  the  result  of  it  there  is  a  direct  conflict  in 
the  evidence ;  the  plaintiff  and  her  father  testifying 
that  she  was  very  well  received,  and  the  defendant  and 
the  defendant' s  agent  that  her  performance  was  a  fail- 
ure ;  that  there  was  a  general  expression  of  disappoint- 
ment among  the  audience,  the  opinion  being  freely  ex- 
pressed that  the  opera  represented  had  failed  through 
the  incompetence  of  the  young  lady  that  had  appeared 
in  the  leading  female  character.  Regarding  the  trial 
as  unfavorable,  the  defendant's  agent  notified  the 
plaintiff's  father  that  the  defendant  would  not  engage 
his  daughter,  but  the  father  insisted  that  she  had  suc- 
ceeded, and  that  the  defendant  was  bound  to  engage 
her.  She  had  been  paid  fifty  dollars  for  her  hotel  ex- 
penses in  Philadelphia,  on  her  debut,  and  fifty  dollars 
for  her  first  week  whilst  there,  to  which  was  added 
fifty  dollars  covering  the  week  of  her  appearance  in 
Boston,  making,  in  all,  one  hundred  and  fifty  dollars  ; 
and  as  she  refused  to  be  discharged,  she  remained  for 
three  weeks  in  Boston,  for  the  two  latter  of  which  she 
recovered  in  the  action  at  the  stipulated  rate  of  fifty 
dollars  a  week. 

The  point  taken  upon  this  appeal  is,  that  the  de- 
fendant, being  a  married  woman  and  a  resident  of  the 
State  of  Pennsylvania,  was  incapable  of  binding  her- 
self by  contract,  and  that  the  assumed  obligation  upon 
which  she  was  sued,  was  nugatory  and  void.  This  was 
not  an  action  to  charge  her  estate  in  equity,  nor  could 
such  an  action  have  been  maintained  in  the  marine  court. 
It  was  an  action  for  a  breach  of  contract,  in  which 
judgment  was  recovered  against  her  the  same  as  if  she  i 
were  a.feme  sole  (Barton  v.  Beers,  35  Barb.,  81). 

At  common  law,  a  married  woman  was  incapable 
of  binding  herself  by  contract.    Such  was  the  law  of 
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this  State  until  the  passage  of  our  enabling  statutes, 
and  we  must  presume,  until  the  contrary  appears,  that 
the  same  law  exists  in  other  States,  in  respect  to  the  re- 
lation of  husband  and  wife,  that  existed  here  before 
the  passage  of  these  statutes  (Savage  v.  O'Neil,  42 
Barb.,  378;  Abel .«.  Douglass,  4  Demo,  309;  Wright 
«.  Delafield,  23  Barb.,  498). 

By  our  enabling  statutes  (Laws  of  1860,  ch.  90 ;  1862, 
ch.  172)  married  women  are  allowed  to  carry  on  any  trade 
or  business,  and  to  bargain  or  contract  in  or  about  carry- 
ing it  on.  The  business  here  referred  to  is,  by  the 
words  of  the  statute,  defined  to  be  one  carried  on  un- 
der any  statute  of  this  State,  very  clearly  indicating 
that  it  is  one  to  be  carried  on  within  the  limits  of  this 
State,  for  our  statutes  have  no  extra-territorial  opera- 
tion, and  our  legislation  upon  such  matters  is  neces- 
sarily confined  to  our  own  State.  Nor  can  we  entertain 
any  presumption  that  the  common  law  has  been  unde- 
fined by  legislation  in  other  States,  as  it  has  been  in 
this  (White  v.  Delafield,  23  Barb.,  498) ;  the  only  pre- 
sumption, in  the  absence  of  proof  of  what  the  law  is  in 
any  particular  State,  being  the  general  one  before  re- 
ferred to. 

In  the  absence  of  proof  to  the  contrary,  then,  we 
must  presume  that  the  defendant  was  incapable,  by  the 
laws  of  Pennsylvania,  of  binding  herself  by  such  a  con- 
tract, and  that  if  the  action  had  been  brought  against 
her  there,  the  State  where  she  resides,  it  could  not  have 
been  maintained.  And  we  must  presume  also,  that  if 
it  had  been  brought  in  the  State  of  Massachusetts,  the 
State  in  which  the  services  were  rendered  for  which 
the  plaintiff  has  recovered,  that  the  same  result  would 
have  followed. 

Can  it  be  maintained  against  her  in  this  State  ?  It 
was  held  in  Savages.  O'Neil  (42  Barb.,  378),  that  a 
married  woman  claiming  the  benefit  of  the  acts  of  1848 
and  1849,  must  show  that  she  was  a  resident  of  this 
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State  at  a  time  and  under  circumstances  to  entitle  her 
to  such  a  benefit ;  and  if  the  same  construction  is  to  be 
applied  to  the  acts  subsequently  passed,  then  the 
operation  of  these  enabling  statutes  is  confined  to  mar- 
ried women  who  are  residents  of  the  State,  for  if  mar- 
ried women  who  are  non-residents  are  precluded  from 
the  benefits  which  these  statutes  confer,  it  necessarily 
follows  that  they  cannot  be  subject  to  the  obligations 
which  arise  from  the  enjoyment  of  the  benefits. 

It  appears  to  me  that  the  construction  put  upon  the 
acts  of  1848  and  1849  is  equally  applicable  to  the  acts 
of  1860  and  1862,  for  the  whole  design  of  this  legisla- 
tion appears  to  have  been  for  the  benefit  of  married 
women  in  this  State. 

This  is  indicated  by  the  clause  in  section  1  of  the  act 
of  1860  which  declares  that  "that  which  a  woman  mar- 
ried in  this  State  owns  at  the  time  of  her  marriage 
shall  remain  her  sole  and  separate  property,"  as  well 
as  by  the  preceding  clause — "the  real  and  personal 
property  which  a  married  woman  now  owns,"  &c.  &c., 
and  the  clause  in  section  8  which  exempts  her  hus- 
band from  all  liability  for  bargains  or  contracts  made 
by  her  in  respect  to  her  separate  property,  or  which  is 
made  "in  or  about  the  carrying  on  of  any  trade  or  bus- 
iness under  any  statute  of  this  State" 

This  latter  provision,  as  I  have  before  said,  indicates 
very  clearly  to  my  mind,  that  the  authority  to  carry 
on  any  trade  or  business,  conferred  by  the  second 
section  of  the  same  act,  means  a  trade  or  business 
carried  on  by  her  in  this  State,  and  not  in  States  or 
countries  where  she  is  preclude^,  by  reason  of  her  cov- 
erture from  binding  herself  by  contract.  In  short,  that 
the  whole  of  the  legislation  was  intended  only  for  the 
benefit  of  married  women  in  this  State,  who  were  resi- 
dents here  when  these  enabling  statutes  were  passed,  or 
who  might  afterwards  become  residents  within  our  ter- 
ritorial limits. 


366         ABBOTT'S  PRACTICE  REPORTS. 
Waldron  v<  Ritchings, 

This  construction  is  a  very  simple  one,  and  is  easily 
carried  out.  The  contract  of  a  married  woman  domi- 
ciled here,  made  in  a  case  authorized  by  our  laws, 
would  be  upheld  in  States  and  countries  where  married 
women  are  precluded  by  reason  of  their  coverture  from 
entering  into  contracts,  unless  there  is  some  positive 
municipal  regulation  to  the  contrary  ;  the  validity  of  a 
contract,  or  the  capacity  of  a  person  to  make  it,  de- 
pending upon  the  law  of  the  place  where  it  is  made. 
If  valid  there,  it  is,  by  the  general  law  of  nations,  held 
valid  everywhere  (Story  Con/I,  of  L.,  564;  2  Kent 
Com.,  457-459,  §  39).  But  to  hold  as  a  consequence  of 
our  enabling  statutes,  that  married  women,  domiciled 
in  States  and  countries  where  they  are  incapable  of 
contracting,  may  carry  on  business  here,  or  make  con- 
tracts which  will  be  enforced  in  this  State,  would  give 
rise  to  innumerable  difficulties.  Chancellor  KENT,  in 
noticing  the  exception  to  the  general  rule  of  the  lex 
loci,  that  a  contract  made  under  one  government  and 
to  be  performed  under  another,  is  to  be  governed  by 
the  law  of  the  country  where  it  is  to  be  performed,  re- 
marks that  the  exception  is  more  embarrassed  than  any 
other  branch  of  the  subject,  by  distinctions  and  jarring 
decisions.  Difficulties  of  this  character,  but  infinitely 
greater  in  degree,  would  be  the  inevitable  consequence 
of  holding  that  married  women  who  are  non-residents 
of  this  State  are  entitled  to  all  the  benefits  of  our  en- 
abling statutes,  and  held  to  all  the  obligations  incident 
to  the  enjoyment  of  such  benefits.  This  view  of  the  law 
would  be  decisive  of  this  case,  as  the  defendant,  when 
this  contract  was  entered  into,  as  well  as  when  the  ac- 
tion was  brought,  was  a  resident  of  Pennsylvania. 

But  there  is  another  objection  to  the  recovery,  of 
equal  force.  The  plaintiff' s  counsel  assumes  that  the 
contract  was  made  in  this  State.  In  this,  I  think,  he  is 
mistaken.  The  plaintiff  was  a  resident  here,  and  the 
negotiation  for  the  engagement  was  begun  here,  but  the 
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contract  in  fact  was  made  in  Philadelphia.    When  ne- 
gotiations for  a  contract  are  carried  on  between  two 
parties  living  in  different  States,  as  in  this  case,  partly 
by  the  interchange  of  letters,  and  partly  by  the  oral 
communications  of  an  agent  of  one  of  the  parties,  the 
contract  is  made  in  the  State  or  place  where  it  first 
took  effect  so  as  to  become  of  binding  obligation  upon 
both  parties.    Now  it  appears  from  the  letters  that 
were  interchanged,  that  the  engagement  of  the  plaintiff 
depended  upon  the  result  of  what  the  defendant  calls 
in  her  letter  a  "  trial  performance,  to  test,"  in  the  lan- 
guage of  the  defendant,  "the  plaintiffs  capabilities  as 
a  prima  donna  in  the  troupe."     If  the  plaintiff  did  not 
fail,  to  pursue  the  language  of  this  letter,  in  the  esti- 
mation of  the  public  and  the  press,  she  was  to  be  as- 
sured of  her  engagement.     The  letters  of  the  plaintiff 
further  show  that  she  went  on  to  Philadelphia  with 
this  understanding  ;  the  language  of  the  letter  of  No- 
vember 10,  1867,  being :  "  My  daughter  has  no  objec- 
tion to  the  terms  you  offer."    A  night  was  fixed  for  her 
debut  in  that  city,  in  a  character  selected  for  her  by  the 
defendant ;  and,  as  appears  by  the  letter  of  the  defend- 
ant's  agent,  her  salary  was  to  commence  on  her  arrival 
in  Philadelphia.     The  defendant  knew  of  the  plaintiff 
as  a  singer,  only  by  reputation  ;  she  had  never  heard 
her,   and  hence  this  condition  that   her  capabilities 
should  be  tested  by  a  trial  performance.     If  in  this 
trial  she  failed  in  the  estimation  of  the  public  and  the 
press,  the  defendant  was  not  bound  to  engage  her.    If 
she  succeeded,  then  the  contract  took  effect,  and  she 
was  engaged  as  a  member  of  the  troupe  for  the  res- 
idue of  the  operatic  season.    This  is  a  matter  in  re- 
spect to  which  there  was  no  conflict  whatever  in  the 
evidence,  and  as  there  was  to  be  no  engagement  unless 
this  trial  proved  successful,  none  was  entered  into 
until  the  trial  took  place.    The  defendant  was  not  alto- 
gether satisfied  with  the  result  of  it ;  but  assuming  that 
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the  plaintiff  and  her  father  are  right, — that  she  did  not 
fail  in  the  estimation  of  the  public  and  the  press, — that 
upon  the  occasion  she  fully  came  up  to  the  test  which 
the  defendant  required,  and  that  the  defendant,  if  com- 
petent to  contract,  was  bound  thereafter  to  employ  her 
for  the  residue  of  the  operatic  season,  and  pay  her  the 
stipulated  reward  of  fifty  dollars  per  week, — the  obli- 
gation, if  any,  arose  in  Philadelphia,  where  all  the 
parties  then  were,  on  November  28,  1867,  the  day  of 
the  trial  performance.  If  I  am  correct  in  this  conclu- 
sion, then  no  contract  was  made  in  New  York.  If  the 
defendant  had  been  under  no  disability  as  a  married 
woman,  and  was  competent  to  contract,  her  agreement 
to  engage  the  plaintiff,  and  to  pay  her  the  stipulated 
salary,  would  have  taken  effect  in  the  State  of  Penn- 
sylvania, and  not  in  the  State  of  New  York,  and  the 
validity  or  invalidity  of  the  contract,  or  rather  her 
legal  capacity  to  make  it,  would  depend,  not  upon  the 
law  of  New  York,  but  of  Pennsylvania. 

It  is  a  general  rule  that  the  validity  of  a  contract  is 
to  be  decided  by  the  law  of  the  place  where  it  is 
made,  unless  it  is  to  be  performed  at  another  place, 
the  rule  of  the  common  law  being  that  the  lex  loci 
contractus  is  to  govern — a  rule  that  extends  to,  and 
embraces,  the  capacity  of  persons  to  contract  (Story 
Gonfl.  of  L.,  241,  242  [1],  242  [a],  243  [2]  ;  2  Kent 
Com.,  4  ed.,  457,  458;  Thompson  V.  Ketchum,  8  Johns., 
189  ;  Robinson  v.  Bland,  2  Burr.,  1077). 

The  contract  in  this  case  was  not  only  made  in 
Philadelphia,  but  the  performance  of  it  was  to  begin  at 
that  place,  and  to  be  continued  at  Boston,  in  the  State 
of  Massachusetts.  It  may  be  inferred  that  it  was  the 
understanding,  from  the  nature  of  such  an  engagement, 
that  the  plaintiff  was  to  perform  in  this  city,  if  the  de- 
fendant brought  her  troupe  here  ;  and  it  appears  that 
the  troupe  did  come  here,  after  they  had  been  in  Boston, 
and  there  was  some  evidence  to  show  that  they  performed 
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here  during  the  season  ;  but  it  is  not  very  material,  as 
the  plaintiff's  recovery  was  for  services  rendered  whilst 
she  was  in  Boston.  The  contract  was  made  in  Phila- 
delphia ;  the  performance  of  it  commenced  there  and 
was  continued  in  Massachusetts,  and  in  neither  of 
these  States,  as  we  must  presume,  is  such  a  contract  of 
any  validity. 

It  is  a  broad  principle,  qualified  by  some  few  excep- 
tions, that  a  contract  void  in  its  inception  at  the  place 
where  it  is  made,  cannot  be  enforced  in  the  tribunals 
of  another  State  or  country  (Story  Conft.  of  L.,  §§  64,  241, 
242  [1],  242,  243  [2]).  "  If  a  married  woman,"  says 
STORY  (§  64),  "is  disabled  by  the  law  of  her  domicil 
from  entering  into  a  contract,  the  transaction  will  be 
held  invalid,  and  a  nullity  in  every  other  country." 
And  the  defendant  being  incapable,  as  we  must  pre- 
sume, by  the  law  of  Pennsylvania,  the  place  of  her 
domicil,  from  entering  into  such  a  contract,  it  cannot  be 
enforced  against  her  here  ;  so  that  upon  both  grounds,— 
1st.  That  the  defendant  was  and  is  a  non-resident  of 
this  State,  and,  therefore,  not  within  the  operation  of 
our  enabling  statutes  ;  and  2nd.  That  that  the  contract 
was  nugatory  and  void  in  the  State  where  it  was  en- 
tered into,— this  judgment  should  be  reversed. 

LOEW  and  VAN  BEUNT,  JJ.,  concurred. 
N.  s.— n.— 24 
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HALL  against  EMMONS. 
Court  of  Appeals  ;  October,  1870. 

RENEWAL  OF  MOTION.  —  MOTION  RENEWED  ON  DIS- 
CRETIONARY GROUNDS. 

The  rule  that  a  motion  denied  by  one  judge  cannot  be  renewed  before 
another  on  the  same  facts,  without  leave,  does  not  apply  to  the  case 
of  an  application  to  the  discretion  of  the  court  to  allow  bail  to  sur- 
render as  matter  of  favor,  upon  excuse  for  delay,  after  an  application 
for  exoneration  as  matter  of  right  has  been  denied  on  the  ground 
that  the  strict  time  had  passed. 

Appeal  from  an  order. 

Asa  Hall  sued  John  Emmons,  Jr.,  James  L.  Paine, 
and  Hanford  Smith  on  an  undertaking  of  bail  given  by 
them  in  a  previous  action  against  Paine,  to  procure  his 
discharge  from  arrest  in  that  action.  The  summons 
was  served  July  17,  1869,  and  the  complaint  August  2. 
Immediately  thereafter,  but  more  than  twenty  days  af- 
ter the  service  of  summons,  Emmons  and  Smith  sur- 
rendered Paine,  and  then  moved  for  a  discontinuance 
of  the  action,  and  release  of  their  liability  as  sureties. 
The  motion  was  denied,  with  costs,  by  Mr.  Justice 
McCuNN. 

Defendants  then  moved  again  ;  this  time  on  affida- 
vits of  attorneys,  that  the  action  was  commenced  in 
the  absence  of  defendants'  attorney,  and  that  the  attor- 
ney who  acted  for  him  demanded  a  copy  of  the  com- 
plaint immediately  on  receiving  the  summons,  but  had 
no  knowledge  of  the  nature  of  the  suit,  until  the  com- 
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plaint  was  received  ;  and  that  Paine  was  insolvent ;  that 
defendant' s  attorney  supposed  he  had  twenty  days 
from  service  of  complaint  in  which  to  surrender,  and 
that  the  motion  was  denied  by  Mr.  Justice  McCuNN, 
as  deponent  believed,  on  the  ground  that  Paine  was 
not  surrendered  within  twenty  days.  This  second  mo- 
tion was  heard  by  Mr.  Justice  BARBOUR,  who  granted 
an  order  allowing  Paine  to  be  surrendered  within  ten 
days. 

On  appeal,  the  order  was  reversed  at  general  term, 
on  the  ground  that  the  second  motion  was  irregular, 
without  previous  leave  to  renew.  The  decision  is  re- 
ported in  8  Abb.  Pr.  N.  S.,  449. 

The  defendants  appealed  to  this  court. 

FT.  Hill  Fowler  and  Alexander  H.  Reavey,  for  the 
appellants. — I.  The  decision  of  a  preliminary  ob- 
jection is  not  a  bar  to  hearing  the  merits  on  a  second 
application  on  the  same  facts.  . 

II.  The  two  motions  are  not  alike. 

Stephen  A.  Walker,  for  the  respondent.— I.  The  or- 
der is  not  appealaole.  Its  effect  is  only  to  deny  leave, 
in  the  discretion  of  the  court,  to  surrender,  which  does 
not  affect  a  substantial  right. 

II.  The  order  entered  on  the  first  motion  was  a 
complete  preliminary  objection  to  the  second  (see  au- 
thorities in  opinion  of  the  court  below). 

III.  It  makes  no  difference  that  the  relief  granted 
on  the  second  motion,  was  not  specifically  asked  for  on 
either. 

BY  THE  COURT.— FOLGER,  J.— The  Code  of  Pro- 
cedure (§  191),  provides  in  one  clause  that  bail  may 
surrender  their  principal  within  twenty  days  after  the 
commencement  of  the  action  to  charge  them  on  their 
undertaking.  The  defendants'  attorney,  mistaking  the 
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practice,  supposed  that  this  twenty  days  began  to  run 
from  the  time  of  serving  the  copy  of  the  complaint. 
The  principal  was  surrendered  within  that  time.  Up- 
on this  erroneous  supposition,  the  first  motion  was 
made,  as  one  of  right.  It  was  denied,  because  thus 
made. 

The  defendants'  attorney  confessing  his  mistake  in 
affidavits,  the  defendants  then  moved  the  court  for  the 
exercise  of  its  discretion  as  a  matter  of  favor,  in  their 
behalf,  under  the  last  clause  of  that  section.  As  mat- 
ter of  favor,  the  court,  in  the  exercise  of  its  discretion, 
made  the  order  that  the  bail  might  surrender  their  prin- 
cipal in  ten  days. 

The  court  at  general  term  were  right  in  their  view 
of  the  practice,  but  two  motions  for  the  same  object 
cannot  be  made  upon  the  same  state  of  facts,  where  the 
first  has  been  denied,  without  leave  to  renew  having 
been  given  or  reserved.  But  they  erred  in  applying 
that  rule  to  this  case. 

The  order  of  the  general  term  must  be  reversed, 
with  costs  to  the  appellants. 

All  the  judges  concurred. 

Order  of  the  general  term  reversed,  and  that  of  the 
special  term  affirmed,  with  costs. 
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^!>  o^*~cf 
LEAYITT  against  DABNEY.^ 


New  York  Superior  Court,  General  Term;  June, 

1870. 

INJUNCTION. — DAMAGES. — JUDGMENT. — UNDER- 
TAKING. 

The  court  have  not  power  to  make  an  order  for  the  payment  of  dam- 
ages sustained  by  defendant,  by  reason  of  an  injunction  to  which 
plaintiff  was  not  entitled,  after  the  entry  of  a  final  judgment  con- 
taining no  provision  directing  payment  by  the  plaintiff  of  such  dam- 
ages ;  nor  have  the  court  power  to  award  such  damages  in  the 
judgment  as  against  a  plaintiff  who  has  not  signed  an  undertaking. 

The  rules  applicable  to  this  subject  stated  as  follows,  per  MONELL,  J. : — 

1.  The  court  has  no  power,  by  its  judgment  in  the  action,  to 
award  damages  against  the  plaintiffs. 

2.  The  only  indemnity  to  a  defendant  in  an  injunction  suit  is  the 
undertaking  required  by  the  Code. 

3.  The  liability  upon  the  undertaking  arises  only  after  final  judg- 
ment dissolving  the  injunction. 

4.  That  after  such  final  judgment,  the  defendant's  damages  may 
be  ascertained  by  a  reference. 

5.  That  the  amount  ascertained  by  the  referee  is  conclusive  upon 
the  persons  signing  the  undertaking. 

6.  That  only  an  action  at  law  can  be  maintained  on  the  undertak- 
ing, in  which  action  the  amount  ascertained  by  the  referee  will  be 
the  measure  of  recovery. 

Appeal  from  an  order. 

This  action  was  brought  by  Rufus  W.  Leavitt  and 
others  against  Charles  H.  Dabney  and  others. 

A  preliminary  injunction  order  had  been  obtained 
from  a  justice  of  the  court,  restraining  the  defendants 
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from  parting  with  certain  moneys  which  had  been  put 
in  their  hands  to  pay  the  interest  about  to  fall  due  up- 
on certain  Peruvian  and  Chilian  bonds. 

Upon  obtaining  the  injunction  the  plaintiffs  gave  an 
undertaking,  with  two  sureties,  but  not  executed  ~by 
themselves,  that  the  plaintiffs  would  pay  to  the  defend- 
ants such  damages,  not  exceeding  one  thousand  dol- 
lars, as  they  might  sustain  by  reason  of  the  injunction. 

Subsequently,  a  motion  was  made  at  the  special 
term,  by  the  defendants,  to  dissolve  the  injunction, 
which,  upon  consideration,  was  granted  (7  Robt., 
350).  . 

Afterwards  a  final  judgment  was  entered  in  favor  of 
defendants  against  the  plaintiffs,  dissolving  the  in- 
junction. 

Thereupon,  a  motion  was  made  for  an  order  re- 
quiring the  plaintiffs  to  pay  the  damages  which  the  de- 
fendants had  sustained,  by  reason  of  the  injunction, 
and  it  was  referred  to  a  referee  to  ascertain  and  report 
to  the  court  the  amount  of  such  damages. 

Upon  the  coming  in  of  the  referee' s  report,  a  motion 
was  made  for  its  confirmation,  and  a  further  order  re- 
quiring the  plaintiffs  to  pay  to  the  defendants  the 
amount  of  damages,  as  reported  by  the  referee  ;  which 
motions  were  denied  on  the  ground  of  want  of  juris- 
diction. 

The  defendants  appealed. 

C.  Tracy,  for  the  appellants. 

L.  Bradford  Prince,  for  the  respondents. 

BY  THE  COURT.* — MQNELL,  J. — The  printed  case 
with  which  we  have  been  furnished  upon  this  appeal, 
does  not  contain  a  copy  of  the  judgment,  and  we  are, 
therefore,  unable  to  ascertain  precisely  what  it  contains. 

*  Present,  MONELL,  McCtnw,  and  JONES,  JJ. 
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It  appears  from  one  of  the  moving  affidavits  that  judg- 
ment final  for  the  defendants  has  been  entered,  but 
nothing  farther  is  stated  of  its  contents  ;  and  we  can- 
not, therefore,  say  whether  it  contains  any  provisions 
which  will  aid  the  defendants  in  reversing  the  order  in 
this  case.  On  the  contrary,  every  presumption  is  in 
favor  of  the  correctness  of  the  order,  and  we  are,  there- 
fore, bound  to  assume  that  the  judgment  dissolving 
the  injunction  did  not  contain  any  provision  or  di- 
rection for  ascertaining  or  for  paying  these  damages. 

This  leaves  the  question  of  jurisdiction  to  depend 
upon  the  power  of  the  court  to  enforce,  by  order,  the 
payment  of  injunction  damages,  after  final  judgment  in 
the  action,  where  such  judgment  contains  no  provision 
directing  their  payment. 

Such  a  provision  in  the  judgment,  if  erroneous  and 
not  within  the  power  of  the  court  to  make,  could  only 
be  corrected  on  appeal,  and,  until  corrected,  could 
probably  be  enforced. 

This  was  not  a  proceeding  to  reach  in  any  shape  the 
liability  of  the  sureties  upon  the  undertaking  given  by 
the  plaintiffs.  In  their  case  the  liability  does  not  at- 
tach until  final  judgment,  that  being  expressly  pro- 
vided for  in  the  instrument  they  have  executed,  and 
nothing  need  be  contained  in  the  judgment,  either  to 
declare  their  liability  or  to  provide  for  its  enforcement. 
It  is  enough  that  by  the  final  judgment  it  is  adjudged 
that  the  plaintiffs  were  not  entitled  to  the  injunction. 
Thereupon  the  court  may  proceed  to  ascertain  the  dam- 
ages, by  reference  or  otherwise,  and  the  report  of  the 
referee  will  be  conclusive  upon  the  sureties,  of  the 
amount  for  which  they  are  liable  (Methodist  Church  of 
New  York  v.  Barker,  18  N.  J".,  463).  Such  liability, 
however,  cannot  be  enforced  by  order,  the  only  remedy 
being  by  action  against  the  sureties  upon  the  under- 
taking, in  which  action  the  amount  ascertained  by  the 
referee,  will  be  conclusive  upon  the  sureties 
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In  the  case  just  cited  it  is  distinctly  held  that,  as  re- 
gards any  proceeding  to  reach  the  liability  of  sureties, 
a  final  judgment  is  no  bar  to  a  reference  to  ascertain 
the  damages  ;  for  the  reason,  as  heretofore  stated,  that 
such  liability  does  not  attach  until  final  judgment. 

The  liability  of  sureties  is  wholly  upon  a  written  in- 
strument, and  must  be  ascertained  from  a  construction 
of  the  instrument  itself.  If  they  undertake  to  pay  the 
damages,  it  is  only  after  a  final  judgment  against  their 
principal,  and  there  is  therefore  no  analogy  whatever 
between  this  secondary  liability  of  the  surety  and  any 
primary  liability  there  may  be  of  the  principal.  In  the 
one  case  such  liability  rests  upon  the  written  engage- 
ment of  the  surety  ;  in  the  other,  upon  the  power  of  a 
court  of  equity  to  award  damages  against  a  party 
whose  injunction  has  caused  such  damage. 

There  is  nothing,  therefore,  either  in  the  nature  of 
the  sureties'  liability,  or  in  the  mode  in  which  it  may  be 
enforced,  which  can  aid  us  in  determining  the  questions 
in  this  case,  which  depend,  for  their  solution,  upon  what 
shall  be  ascertained  to  be  the  power  of  the  court, 
and  not  upon  the  agreement  or  undertaking  of  the 
party. 

It  therefore  becomes  necessary  to  inquire  whether  a 
court  of  equity  may  award  damages  against  a  party 
who  has  im providently  engaged  its  restraining  power 
over  an  adversary,  after  the  court  has  removed  such  re- 
straint, and  determined  that  the  party  was  not  entitled 
to  it.  It  may  be  that  the  court  has  such  power,  but  a 
careful  examination  of  the  subject  will  lead  us,  I  think, 
to  a  different  conclusion.  An  injunction  order  .is  not  a 
writ  of  right.  The  granting  of  it  is  entirely  in  the  dis- 
cretion of  the  court,  and  it  can  be  properly  granted 
only  when  the  cause  of  the  plaintiff' s  action,  or  the 
facts  upon  which  his  application  is  founded,  are  such 
as  to  entitle  him  to  the  relief  sought.  The  sufficiency 
of  such  cause  of  action  or  facts  is  to  be  judicially  deter- 
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mined,  and,  although  the  determination  may  be  after- 
wards reversed,  it  does  not,  and  I  think  should  not, 
follow  that  the  finally  unsuccessful  party  should  suffer 
for  the  error  of  the  court. 

The  thirty-first  rule  of  the  late  court  of  chancery, 
to  which  I  shall  presently  more  fully  refer,  and  the  pro- 
vision in  the  Code  requiring  security,  apply  only  to  in- 
junctions issued  upon  ex-parle  applications,  and  such 
applications  can  be  made  only  before  the  defendant  has 
answered  (Code,  §  221).  Where  the  court,  upon  a  hear- 
ing of  both  parties,  grants  an  injunction,  either  per- 
petual or  pendente  lite,  no  undertaking  or  security 
on  the  part  of  the  plaintiff  is  required.  Yet  the  court 
may  finally  adjudge  that  the  plaintiff  was  not  entitled 
to  the  injunction. 

And  such  a  case  may  fairly  test  the  question.  A 
case  of  no  preliminary  or  ex-parte  injunction,  but  an 
injunction  granted  at  the  hearing  without  an  under- 
taking, which  is  afterwards  vacated  and  set  aside  by  the 
court. 

Can  the  court,  in  such  a  case,  in  its  judgment  dis- 
solving the  injunction,  award  damages  to  the  defend- 
ant against  the  plaintiff  ? 

The  power  of  a  court  of  equity  to  award  damages  is 
very  limited,  and  is  exercised  only  in  exceptional  cases. 
The  general  rule  is  that  such  courts  will  not  entertain 
actions  for  compensation  or  damages,  except  as  in- 
cidental to  other  relief,  and  where  the  subject  is  of  such 
a  nature  that  an  adequate  remedy  at  law  is  not  pro- 
vided ;  and  sometimes,  where,  having  obtained  jurisdic- 
tion for  one  purpose,  that  court  will,  as  an  incident  to 
such  purpose,  give  indemnity  by  the  way  of  damages 
to  prevent  circuity  of  action. 

But  when  the  remedy  at  law  is  ample,  no  power  is 
vested  in  equity  to  make  recompense  in  damages. 

The  rule  in  chancery,  to  which  I  have  referred,  was 
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framed  by  Chancellor  WAL WORTH  in  1830,  and  by  Mm 
made,  for  the  first  time,  a  rule  of  that  court.  He  was 
undoubtedly  led  to  the  adoption  of  the  rule  by  his  con- 
viction of  the  want  of  power  in  the  court  to  give  an  in- 
jured defendant  any  indemnity  ;  and  as  vice-chancel- 
lors and  masters  in  chancery,  whose  offices  were  created 
under  the  constitution  of  1821,  were  empowered  to  grant 
ex-parte  injunctions,  it  may  have  been  thought  that 
the  discretion  of  those  officers  might  sometimes  be  un- 
soundly exercised. 

After  the  incorporation  of  this  rule  into  the  system 
of  equity  practice,  its  observance  was  strictly  enforced 
by  the  chancellor,  which  illustrates  its  importance  in 
his  eyes. 

Hence,  in  Loveland  v.  Burnham,  1  Barb.  Ch.,  65, 
where  a  master  had  approved  of  a  bond  in  the  min- 
imum fixed  by  the  rule,  the  chancellor  dissolved  the 
injunction  on  the  ground  of  the  insufficiency  of  the  se- 
curity. The  chancellor  said :  "  The  officer  allowing  the 
injunction  should  always  require  a  bond  for  a  larger 
sum  than  five  hundred  dollars,  where,  from  the  nature 
of  the  case,  there  is  reason  to  suppose  the  damages  oc- 
casioned by  the  injunction,  if  it  should  continue  till  the 
termination  of  the  suit,  will  exceed  the  minimum  fixed 
by  the  rule." 

And  the  codifiers  and  the  legislature,  in  adopting  so 
valuable  a  precedent  into  the  Code,  were  doubtless  im- 
pressed with  its  importance,  especially  in  view  of  the 
greater  facility  in  obtaining  injunctions  under  the  ju- 
diciary system  of  1846. 

The  views  expressed  by  the  chancellor  in  the  case 
of  the  Cayuga  Bridge  Co.  v.  Magee,  2  Paige,  116,  were 
pointed  and  to  the  purpose,  illustrating  the  propriety 
of  the  rule,  under  what  he  believed  to  be  the  total  want 
of  power  in  the  court  to  make  recompense  for  damages 
sustained  by  reason  of  an  injunction. 

In  that  case,  the  injunction  had  suspended  the  pro- 
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ceedings  of  the  defendants  in  the  erection  of  a  bridge 
across  the  Seneca  river,  and  they  had  sustained  serious 
loss  in  consequence  of  the  restraint.  The  case  came 
before  the  chancellor  upon  bill  and  answer,  and  in  dis- 
solving the  injunction  and  dismissing  the  complaint, 
he  said: 

"  I  regret  that  in  this  case  it  is  not  in  the  power  of 
the  court  to  remunerate  the  defendants  for  the  loss 
they  have  sustained.  The  injunction  has  compelled 
them  for  a  time  to  suspend  their  operations,  to  the  great 
damage  of  their  work,  which  was  partially  completed. 
The  new  rules  of  the  court  (Rule  31)  have  pro- 
vided for  cases  of  this  kind  hereafter,  by  requiring  a 
bond  from  the  complainant  to  pay  the  damage  sus- 
tained by  the  defendant  in  consequence  of  an  injunc- 
tion, if  the  justice  of  the  case  turns  out  to  be  in  favor  of 
the  latter." 

And  in  another  case  (Loveland  v.  Burnham,  ubi 
supra)  this  want  of  power  is  clearly  to  be  implied  from 
the  object,  as  there  stated  by  the  chancellor,  for  adopt- 
ing Rule  31.  He  says  (p.  61) :  u  The  object  of  this  rule 
was  to  afford  to  the  party  enjoined  full  and  ample 
security  for  all  damages  he  might  sustain  by  reason  of 
the  allowance  of  an  injunction  against  him  without 
giving  him  an  opportunity  of  being  heard  in  opposition 
to  such  an  allowance.  And  whenever  the  injunction  is 
issued  without  the  requisite  security  to  indemnify  the 
defendant  against  such  contingent  damage,  it  will  be 
the  duty  of  the  court  to  set  aside  the  injunction,  with 
costs." 

The  chancellor  had  previously  enjoined  the  exercise 
of  a  sound  discretion  in  granting  preliminary  injunc- 
tions (New  York  Printing  and  Dyeing  Establishment 
v.  Fitch,  I  Paige,  97),  and  frequently  afterwards  recog- 
nized the  importance  of  the  rule  which  he  had  adopted 
(see  cases  hereafter  cited).  And  this  court  at  an  Dearly 
day  established  the  requirements  of  the  practice  in  re- 
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gard  to  the  security  on  injunctions,  by  providing 
(Sheldon  v.  AUerton,  I  Sandf.,  700,  note  a),  that  the 
plaintiff's  own  undertaking  would  not  be  received  un- 
less he  would  justify  as  being  a  freeholder  or  house- 
holder, and  worth  double  the  sum  specified,  &c. 

And  a  general  rule  (Court  Rule  6  ;  Rule  9  of  1870) 
requires  sureties  who  are  to  be  approved  by  a  judge 
to  justify  in  all  cases. 

The  rule  in  chancery,  as  well  as  the  Code,  allows 
the  bond  or  undertaking  of  the  plaintiff  only  to  be  re- 
ceived and  without  surety.  But,  if  the  court  can  award 
damages  in  the  action,  then  the  obligation  of  the  plain- 
tiff without  surety  does  not  add  to  the  indemnity  of  the 
defendant,  and  the  rule  or  the  provision  of  law  which 
allows  of  the  original  bond  or  undertaking  of  the 
plaintiff,  must  have  been  conceived  in  the  belief  that 
the  court  possessed  no  other  means  of  protecting  the 
defendant. 

This  is  further  illustrated  in  Sullivan  V.  Judah  (4 
Paige,  444), ,  where  the  chancellor  again  assigns,  or 
perhaps,  more  properly  speaking,  implies,  as  a  reason 
for  adopting  his  rule,  that  it  was  one  of  those  cases  in 
which  the  master  should  have  required  security  from 
the  complainant  before  he  allowed  the  injunction,  at 
least  in  the  complainant's  own  bond. 

Why  in  the  complainant's  own  bond,  if  the  court 
could  award  damages  against  him  in  the  action  ? 

In  a  later  case  the  chancellor  again  says  (Carroll  v. 
Sand,  10  Paige,  298),  the  object  of  allowing  injunction 
masters  to  dispense  with  sureties  in  certain  cases,  was 
to  enable  the  complainant  to  give  Ms  own  bond,  when 
his  personal  responsibility,  in  the  opinion  of  the  mas- 
ter, wouM  afford  ample  protection  to  the  defendant. 

Although  these  cases  do  not,  perhaps,  hold  in  ex- 
press terms  that  a  court  of  equity  has  no  power  to 
award  damages,  yet  the  total  want  of  any  such  power 
is  plainly  to  be  inferred,  as  well  from  the  expressed  re- 
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gret  of  the  chancellor  that  "it  was  not  in  the  power  of 
the  court  to  remunerate  the  defendant"  as  from  the 
necessity  which  led  to  the  adoption  of  Rule  31  and  the 
similar  provision  in  the  Code. 

The  bond  required  by  the  rule  in  chancery  and  the 
undertaking  required  by  the  Code  of  Procedure  afford, 
therefore,  the  only  protection  to  a  defendant  against 
the  consequences  of  an  injunction.  Such  undertaking 
may  be  signed  by  plaintiff  only,  or  may  be  on  behalf  of 
plaintiff  and  signed  by  sureties  only,  or  it  may  be  signed 
byplaintiflf  and  sureties  (LemngwelltJ.Chave,10J.6&.Pr., 
472  ;  S.  C.,  5  Bosw.,  703  ;  19  How.  Pr.,  54).  In  either 
case,  the  undertaking  is  the  only  security  and  protection 
to  defendant  for  his  damages  by  reason  of  the  injunction. 

In  a  case,  therefore,  where  the  undertaking  has  not 
been  signed  by  the  party,  but  by  other  persons,  the 
court  has  no  power,  either  by  its  judgment  or  other- 
wise, to  award  damages  against  the  party ;  nor  can 
such  damages  be  awarded  against  the  sureties  in  such 
action  or  judgment.  The  undertaking  is  the  only  se- 
curity, and  when  a  final  judgment  is  rendered,  an  ac- 
tion at  law  may  be  maintained  upon  it ;  and  that  is  the 
only  remedy,  whether  it  is  the  undertaking  of  the 
plaintiff  alone,  or  with  sureties,  or  that  of  sureties  alone 
(Methodist  Church  v.  Barker,  supra). 

I  do  not,  therefore,  agree  with  the  learned  chief 
justice  that  upon  the  dissolution  of  an  injunction 
during  the  progress  of  a  cause,  before  final  judgment, 
it  is  competent  for  the  court  to  ascertain  the  defendant's 
damages,  and  require  their  payment  by  order  or  other- 
wise. And  I  have  also  endeavored  to  show  that  he  is 
also  in  error  in  supposing  that  such  damages  can  be 
awarded  in  and  by  the  final  judgment.  The  power  to 
do  so  does  not  exist,  and  the  defendant  can  only  look 
to  the  undertaking  for  his  indemnity,  which,  after  judg- 
ment in  the  injunction  suit  he  can  enforce  in  an  action 
at  law. 
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We  were  referred  by  the  appellant's  counsel  to  some 
cases  which  he  claimed  sustain  the  power  of  the  court. 

Askins  «.  Hearns  (3  Abb.  Pr.,  184),  was  an  undertak- 
ing upon  an  order  of  arrest,  and  the  question  was  whether 
the  undertaking  should  have  been  executed  by  the 
plaintiff.  It  was  held  it  need  not  be.  But  the  court, 
in  its  opinion,  say  that  the  sureties  are  an  additional 
protection,  and  that  the  plaintiff  is  also  liable,  although 
not  a  party  to  the  undertaking.  And  in  Patterson  v, 
Bloomer  (37  How.  Pr.,  450,  and  38  Id.,  280;  S.  C.,  7 
Abb.  Pr.  N.  8.,  376),  there  is  a  dictum  to  the  effect 
that  the  court  may  make  an  order  against  a  party  who 
has  not  signed  the  undertaking,  directing  him  to  pay 
the  damages. 

It  may  be  enough,  perhaps,  to  say  that  the  under- 
taking in  the  first  case  was  given  in  an  action  at  law, 
where  the  power  to  give  damages  is  different  from  the 
power  possessed  by  courts  of  equity,  and  it  may  be 
that  in  an  action  for  a  tort,  a  court  of  law  may  award 
damages  against  a  plaintiff,  when  a  court  of  equity 
would  possess  no  such  power.  But  I  do  not  think  it 
can. 

The  latter  case,  however  (Patterson  v.  Bloomer;, 
was  an  undertaking  in  an  injunction  suit,  not  signed 
by  the  plaintiff.  The  plaintiff  had  obtained  leave  to 
discontinue,  without  prejudice  to  the  defendant's 
rights  on  the  undertaking.  The  defendant  thereupon 
moved  for  a  final  adjudication,  and  a  reference  to  as- 
certain his  damages.  Upon  the  referee's  report  coming 
in,  it  was  finally  adjudged  that  the  plaintiff  was  not 
entitled  to  the  judgment,  and  an  order  was  made  "  di- 
recting the  plaintiff  and  his  sureties  to  pay  the  amount 
found  by  the  referee."  Upon  this  order  a  judgment 
was  entered,  execution  returned  unsatisfied,  and  a 
supplemental  order  for  the  plaintiff's  examination  was 
obtained. 

The  motion  was  to  set  aside  the  judgment  and  or- 
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der,  which  was  granted  ;  and  upon  that  motion  the  re- 
mark was  made,  that  the  court  could  make  the  order 
directing  the  payment  of  damages,  which  order  could 
be  enforced  by  attachment.* 

But  I  do  not  think  the  question  was  carefully  con- 
sidered in  either  of  the  cases  cited.  It  was  not  in- 
volved in  them,  and  no  reference  is  made  to  any  adju- 
dications supporting  those  views.  And  I  think  I  have 
shown  that  they  cannot,  upon  a  careful  examination 
of  the  subject,  be  supported.  And  certainly  the  case 
of  Methodist  Church  v.  Barker  (ubi  supra)  is  a  di- 
rect authority  that,  as  respects  the  sureties,  the  only 
remedy  is  by  action  upon  the  undertaking. 

Even  the  power  to  ascertain  the  damages  is  not  in- 
herent in  the  court,  but  is  derived  from  the  Code, 
which  provides  for  the  mode  of  their  ascertainment. 
This  conferred  power  was  recognized,  under  the  rule  in 
chancery,  in  Garcie  v.  Sheldon  (3  Barb.,  232,  where 
the  court  say,  that  without  the  clause,  required  to  be 
inserted  in  the  bond,  consenting  that  the  damages  shall 
be  summarily  ascertained  upon  a  reference,  the  court 
would  have  no  jurisdiction  to  direct  such  a  pro- 
ceeding. 

The  other  cases  to  which  we  have  referred  do  not 
bear  upon  the  questions  I  have  been  discussing. 

From  the  views  which  I  have  expressed,  it  follows, 
if  they  are  correct,  that  the  ground  upon  which  the  de- 
cision below  was  placed,  namely,  that  provision  for 
these  damages  should  have  been  made  in  the  judg- 
ment, cannot  be  sustained. 

But  as  I  think  a  diiferent  reason  exists  for  sustain- 
ing the  order  appealed  from,  it  must  be  affirmed. 

The  conclusions  are :  1.  The  court  has  no  power 


*  Since  the  above  opinion  was  written,  the  case  of  PATTERSON 
against  BLOOMER  has  been  before  the  general  term,  and  the  decision 
here  referred  to  reversed  (9  Abb.  Pr.  N.  8.,  27). 
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by  its  judgment  in  the  action  to  award  damages  against 
the  plaintiffs.  2.  The  only  indemnity  to  a  defendant 
in  an  injunction  suit  is  the  undertaking  required  by 
the  Code.  3.  The  liability  upon  the  undertaking  arises 
only  after  final  judgment  dissolving  the  injunction. 
4.  "That  after  such  final  judgment  the  defendant's  dam- 
ages may  be  ascertained  by  a  reference.  5.  That  the 
amount  ascertained  by  the  referee  is  conclusive  upon 
the  persons  signing  the  undertaking.  6.  That  only  an 
action  at  law  can  be  maintained  upon  the  undertaking, 
in  which  action  the  amount  ascertained  by  the  referee 
will  be  the  measure  of  recovery. 

JONES,  J.,  in  concurring,  desired  to  leave  it  an 
open  question,  whether,  where  the  plaintiff  had  signed 
the  undertaking,  the  defendant  might  not  set  up  by 
answer,  that  he  had  sustained  damages  by  reason  of 
the  injunction,  and  have  such  damages  awarded  to 
him  by  the  judgment. 

Order  affirmed,  with  costs. 
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PARMENTER  against  ROTH. 

Court  of  Appeals,  November,  1870. 

COUNTY  JUDGE'S  ORDER.  —  AMENDMENT. 

Under  an  order  to  show  cause,  with  a  stay  of  proceedings  until  the  de- 
cision of  the  motion,  a  decision  terminates  the  stay,  before  the  ser- 
vice of  the  order  made  thereon. 

A  county  judge  has  no  power  to  make  an  order  in  a  cause  in  the  su- 
preme court,  on  a  contested  motion  or  order  to  show  cause.  His 
power  is  limited  to  a  class  of  orders  which  by  established  practice 
may  be  made  ex-parte,  and  to  cases  in  which  the  applicant's  right  is 
so  clear  that  the  judge  is  willing  to  grant  the  order  ex-parte. 

Where  a  county  judge  granted  an  order  to  show  cause  why  an  ex-parte 
order  previously  made  by  him  should  not  be  modified,  and  after 
hearing  counsel  for  both  parties,  granted  the  modification,  —  Held, 
that  the  modification  was  ineffectual,  because  ordered  on  a  contested 
motion. 

It  seems,  that  a  county  judge,  after  having  granted  an  extension  of  time 
to  answer,  may  modify  it,  ex-parte,  by  annexing  the  condition  that  a 
particular  defense  shall  not  be  pleaded  ;  and  if  defendant  avails 
himself  of  the  extension  as  modified,  he  cannot  interpose  the  ex- 
cluded defense  by  subsequent  amendment  of  course  (Per  GEOVEB 
and  SUTHERLAND,  JJ.). 

Appeal  from  an  order. 

R.  A.  and  F.  J.  Parmenter  sued  John  and  James  C. 
Roth,  in  the  supreme  court,  to  recover  for  services  and 
disbursements.  A  similar  action  was  brought  at  the 
same  time  against  John  Roth  alone. 

The  attorney  for  John  Roth  applied  ex-parte  to  the 
county  judge  of  Rensselaer  county,  and  obtained  or- 
ders extending  the  time  to  answer,  ten  days.  The 
plaintiffs  immediately  applied  ex-parte  to  the  same 
judge,  to  modify  his  orders  by  inserting  a  condition 
N.  s.  —  ix.—  25 
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that  defendant's  answer  should  not  set  up  the  statute 
of  limitations.  The  county  judge  did  not  grant  the 
modification  ex-parte,  but  ordered  the  defendant  to 
show  cause  why  he  should  not  grant  it,  with  the  usual 
stay  meanwhile  ;  and  he  heard  counsel  for  both  parties 
on  the  return  of  the  order  to  show  cause.  Upon  the 
last  day  of  the  extended  time,  he  decided  the  motion 
in  favor  of  the  plaintiffs,  and  made  an  order  directing 
that  his  previous  order  be  modified  by  adding  a  con- 
dition excluding  the  defense  of  limitations.  After  the 
decision,  but  before  service  of  the  order,  defendant 
served  answers  not  containing  that  defense  ;  but  within 
twenty  days  thereafter  he  served  amended  answers, 
which  did  contain  that  defense. 

The  plaintiffs  returned  the  amended  answers,  and 
subsequently  moved,  in  the  supreme  court,  to  have 
them  set  aside.  The  motions  were  granted,  and  de- 
fendant appealed  to  the  general  term,  where  the  orders 
were  affirmed. 

The  defendant  then  appealed  to  this  court. 

At  the  term  at  which  the  appeal  was  first  heard,  it 
was  not  finally  determined,  a  re-argument  being  subse- 
quently ordered.  The  following  opinions  were,  how- 
ever, then  prepared,  which  are  here  presented,  as  show- 
ing the  grounds  of  Mr.  Justice  GEOVEE'S  dissent  upon 
the  ultimate  decision. 

GEOVEE,  J. — This  is  not  an  appeal  from  the  orders 
of  the  county  judge,  extending  the  time  for  the  service 
of  the  answer  and  the  subsequent  order  modifying  the 
same,  but  from  the  order  of  the  general  term  affirming 
that  of  the  special  term,  striking  out  that  portion  of  the 
appellant's  answer  setting  up  the  statute  of  limitations 
as  a  defense.  This  last  order  was  based  upon  the 
validity  and  construction  of  the  former.  Consequently, 
these  are  the  questions  involved  in  this  case.  The  or- 
ders of  the  county  judge  being  only  collaterally  in 
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question,  the  inquiry  as  to  their  validity  is  simply 
whether  he  had  the  power  of  making  them.  They 
cannot  be  assailed  in  this  way  on  the  ground  of  irregu- 
larity, or  the  improper  exercise  of  discretion  in  grant- 
ing them.  The  latter  questions  could  only  be  pre- 
sented upon  an  appeal  from  the  orders,  or  motion  to 
set  them  aside. 

The  Code  of  Procedure  (§  403)  gives  to  county  judges 
the  power  of  the  judge  at  chambers,  in  actions  pending 
in  the  supreme  court.  Section  405  provides  that  the 
time  within  which  any  proceeding  in  an  action,  after 
the  commencement,  except  the  bringing  of  an  appeal, 
must  be  had,  may  be  enlarged  by  a  judge  of  the  court, 
or,  if  the  action  be  in  the  supreme  court,  by  a  county 
judge,  as  therein  specified. 

This  section  clearly  shows  that  the  order  extending 
the  time  is  to  be  granted  without  notice  to  the  opposite 
party.  Section  324  provides  that  orders  made  out  of 
court,  without  notice  to  the  adverse  party,  may  be  va- 
cated or  modified  without  notice,  by  the  judge  who 
granted  them,  or  may  be  vacated  or  modified  on  notice, 
in  the  manner  in  which  other  motions  are  made. 

In  the  present  case,  the  counsel  for  the  appellant 
insists  that  the  county  judge,  although  he  might  have 
had  power  to  make  the  modification  of  an  order,  upon 
an  ex-parte  application  of  the  plaintiff,  yet  he  had  no 
power  to  make  an  order  requiring  the  defendant's  at- 
torney to  show  cause  why  it  should  not  be  made,  and 
direct  such  order,  together  with  affidavits  upon  which 
it  was  founded,  to  be  served,  and  at  the  time  specified 
to  hear  the  motion  for  the  modification,  and  determine 
the  same.  Should  it  be  conceded  that  the  counsel  is 
right  in  this  position,  I  do  not  see  how  it  follows  that 
the  modification  granted  upon  the  hearing  is  invalid. 
The  judge,  under  section  324,  clearly  had  the  power  to 
vacate  the  order,  or  grant  any  proper  modification 
thereof,  upon  the  ex-parte  application  of  the  plaintiff, 
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and  this  power  was  not  lost  in  case  he  saw  fit,  from 
great  caution,  to  give  the  defendant  an  opportunity  to 
show  his  objections,  and  the  grounds  thereof,  to  such 
modification  being  made.  The  mode  of  giving  such 
an  opportunity  is  immaterial.  The  plaintiff '  s  applica- 
tion was  ex-parte.  It  was  the  judge  who  required  that 
the  defendant  should  have  an  opportunity  of  being 
heard. 

The  judge  must  be  considered  as  acting  under  his 
power  to  do  the  act  without  notice  to  the  adverse 
party,  and  the  defendant  cannot  complain  that  while 
so  acting,  he  gave  him  the  right  of  being  heard,  which 
was  not  conferred  by  law. 

The  next  inquiry  is,  whether  the  judge  had  power 
to  attach  any  condition  to  the  original  order,  extending 
the  time  to  answer  ?  If  he  had  such  power,  it  is  ob- 
vious that  he  had  the  power,  upon  the  application  of 
the  adverse  party,  subsequently,  to  modify  it  by  attach- 
ing such  condition. 

The  defendant  having  no  absolute  legal  right  to  an 
extension  of  time  for  serving  his  answer,  his  applica- 
therefor  was  addressed  to  the  discretion  of  the  officer, 
to  be  exercised  in  view  of  all  the  circumstances  ;  and  in 
all  such  cases,  the  court,  or  officer,  may  grant  the  ap- 
plication upon  such  terms  as  justice  may  require  ;  the 
party  applying  for  the  relief  being  at  liberty  to  reject 
it,  if  he  considered  the  terms  imposed  too  onerous.  If 
relief  is  essential  to  his  rights,  he  may  reject  the  order ; 
if  he  accepts  it,  have  the  terms  reviewed  by  the  court 
upon  motion,  and  corrected  if  erroneous. 

It  follows  that  the  county  judge  had  the  power  to 
make  the  modification  of  the  order,  and  we  have  al- 
ready seen  that  if  he  possessed  the  power,  we  cannot 
upon  this  appeal  examine  as  to  its  regularity  01 
propriety,  as  the  order  only  comes  in  question  col- 
laterally. 

The  remaining  question  is,  whether  the  appellant 
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could  avoid  the  condition  imposed  by  the  order  as 
modified,  by  serving  an  answer  in  accordance  there- 
with, and  then  within  the  time  allowed  for  amending 
the  same,  serve  an  amended  answer  setting  up  the 
identical  defense  prohibited  by  the  order  1 

It  is  clear  that  he  cannot.  The  limitation  imposed 
by  the  order  extended  not  only  to  the  first  answer 
served,  but  also  to  the  amended,  or  any  other  answer, 
unless  such  answer  be  expressly  allowed  by  the  court 
upon  proper  application  being  made.  I  have  not  dis- 
cussed the  reasons  assigned  by  the  county  judge,  for  ma- 
king the  modification,  because  the  propriety  of  the  or- 
der in  that  respect  is  not  before  us  upon  this  appeal. 
The  order  appealed  from  should  be  affirmed,  with  costs. 

SUTHERLAND.  J. — The  order  of  the  county  judge  of 
September  24,  modifying  his  order  of  September  14, 
could  not  be  reviewed,  or  attacked  collaterally,  by,  or 
on  the  motion  before  Justice  HOGEBOOM,  to  set  aside 
the  amended  answers,  containing  the  defense  of  the 
statute  of  limitations. 

The  order  of  September  24  could  be  reviewed,  and 
could  regularly  only  be  reviewed,  in  the  same  manner 
as  if  it  had  been  made  by  a  judge  of  the  supreme 
court  (Code,  §  403)  that  is,  by  appeal  from,  or  a  direct 
motion  to  vacate,  the  order. 

Nor  could  the  order  of  the  county  judge  of  Septem- 
ber 24  be  viewed  as  a  nullity. 

The  attorney  for  the  defendant  did  not  treat  it  as  a 
nullity,  nor  did  he  appeal  from  it  or  make  a  motion  to 
vacate  it.  On  the  contrary,  he  served  answers  with  the 
defense  of  the  statute  of  limitations  stricken  out.  He 
says  in  his  affidavit,  that  he  did  this  before  he  was 
served  with  the  order  of  September  24  ;  but  he  does  not 
say,  that  he  was  not  aware  that  that  order  had  been 
made,  or  that  he  did  not  do  it  in  anticipation  of  the 
service  of  that  order.  Mr.  Parmenter  states  in  his  af- 
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fi  davit,  that  the  answers  were  served  after  the  motion 
for  the  modification  of  the  order  of  September  14  was 
decided. 

At  all  events,  the  attorney  for  the  defendant,  when 
he  served  the  answers  on  September  24,  had  not  for- 
gotten that  the  motion  for  the  modifications  had 
been  made  to  the  county  judge,  and  that,  if  it  had  not 
been  decided,  it  was  still  pending  before  him.  I  think 
on  the  papers  before  us,  the  defendant's  attorney,  in 
serving  the  answers  on  September  24,  with  the  defense 
of  the  statute  of  limitations  stricken  out,  should  be  re- 
garded as  having  availed  himself  of  the  order  of  Sep- 
tember 14,  as  modified  by  the  order  of  September  24, 
and  that  he  could  not  afterwards,  as  matter  of  course 
and  of  right,  serve  the  amended  answers  with  the  de- 
fense of  the  statute  of  limitations  in  them,  because  the 
question  of  his  right  to  serve  answers  with  that  defense 
in  them,  must  be  deemed  to  have  been  passed  upon 
by  the  county  judge,  and  to  have  been,  and  to  be,  res 
adjudicata,  whilst  the  order  of  September  24  stood  in 
force,  unreversed  and  unvacated  ;  and  that  the  or- 
der appealed  from  should  be  affirmed,  with  costs. 

On  farther  consideration,  a  re-argument  was  or- 
dered. 

Samuel  Hand,  for  the  appellant. — I.  The  county 
judge  had  no  power  to  modify  the  order  on  a  notice  or 
order  to  show  cause  ( Rogers  «.  McElhone,  12  Abb.  Pr., 
292  ;  20  How.  Pr.,  441  ;  Merritt  v.  Slocum,  3  Id.,  309  ; 
Cayuga  Bank  v.  Warfield,  13  Id.,  439). 

II.  A  judge  extending  time,   cannot  restrict  the 
pleading  (see  Code  of  Procedure,  §  405). 

III.  Defendant' s  right  to  amend,  is  only  limited  by 
liability  to  have  the  amended  pleading  struck  out  on 
motion,  if  put  in  for  delay  and  to  cause  loss  of  a  cir- 
cuit (Code  of  Procedure,  §  172  ;  18  How.  Pr.,  272  ;  11 
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Id.,  273;  1  Abb.  Pr.,  85).  And  this  right  was  not 
waived  by  serving  the  first  answer. 

IV.  Plaintiff  noticed  the  cause  before  moving  to 
strike  out  the  answer,  which  was  a  waiver  (17  How. 
Pr.,  561  ;  14  Abb.  Pr.,  120;  Id.,  444;  Burr.  Pr.,  473, 
434). 

It  was  said  by  the  judge  who  granted  the  order 
striking  out  the  answer,  that  we  should  have  appealed 
from  the  county  judge's  order.  But  if  he  had  power 
to  make  it,  the  appeal  would  have  been  dismissed,  for 
the  order  would  have  been  discretionary  ;  and  if  other- 
wise, our  time  to  answer  would  have  expired  before 
the  appeal  could  possibly  be  heard. 

J?.  A.  Parmenter,  for  the  respondents. — I.  The  val- 
idity and  regularity  of  the  county  judge's  order  cannot 
be  assailed  on  this  appeal.  1.  Defendant  should  have 
appealed  from  it.  2.  The  power  to  make  an  order  in- 
cludes power  to  modify  it.  3.  That  power  is  expressly 
given  by  section  324.  4.  Conceding  that  the  modifica- 
tion should  have  been  ex-parte,  defendant' s  remedy  was 
to  appeal  or  move  to  set  it  aside.  5.  Rogers  v.  McElhone, 
relied  on,  turned  on  the  objection  that  an  order  of  ar- 
rest could  be  vacated  only  on  motion  to  the  court,  and 
that  one  day  was  insufficient  notice.  6.  The  affidavits 
show  that  defendant's  attorney  was  not  misled  by  re- 
liance on  the  original  order.  7.  He  complied  with 
the  modified  order,  and  is  therefore  estopped  from  ask- 
ing its  review  (Vail  v.  Remsen,  7  Paige,  206  ;  Brady  v. 
Donnelly,  1  N.  Y.,  126 ;  D'lvernois  v.  Leavitt,  8  Abb. 
Pr.,  60). 

II.  Defendant,  having  applied  for  a  favor,  and  ac- 
cepted it  with  the  modification,  is  bound  by  the  modi- 
fication. 

III.  He  should  not  be  relieved  in  order  to  plead  the 
statute  (King  v.  Merchants'  Exchange  Co.,  2  Sandf., 
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693  ;  Hawes  /o.  Hoyt,  11  How.  Pr.,  454  ;  Lovett  v.  Cow- 
man, 6  Hill,  223 ;  Morris  v.  Slatery,  6  Abb.  Pr.,  74). 

BY  THE  COUET. — RAPALLO,  J. — It  appears  from 
the  affidavits,  that  the  original  answer  was  served  after 
the  decision  of  the  motion  to  modify,  though  before  the 
service  of  the  order  thereon.  The  decision  of  the  mo- 
tion terminated  the  stay  contained  in  the  order  to  show 
cause,  and  it  was  therefore  regular  to  serve  an  answer 
at  that  time. 

The  service  was  also  within  the  time  given  by  the 
original  order  extending  the  time  to  answer.  If  that 
order  had  not  been  modified,  the  defendant  would  have 
had  the  right,  within  twenty  days  after  service  of  the 
original  answer,  to  amend  it  of  course,  as  he  did,  by 
adding  the  defense  of  the  statute  of  limitations. 

If  the  order  modifying  the  order  extending  time  was 
absolutely  void,  for  want  of  jurisdiction  in  the  county 
judge  to  make  it,  the  original  order  extending  time  re- 
mained in  force,  and  the  defendant  had  the  same  rights 
which  he  would  have  had,  if  no  attempt  had  been 
made  to  modify  it. 

It  is  claimed  that  this  modification  is  void  on  two 
grounds.  1.  That  a  judge  has  no  right  to  prohibit  a 
party  from  interposing  any  particular  defense.  2. 
That  the  order  of  modification  was  not  made  ex-parle, 
but  was  made  on  a  special  motion  or  notice. 

The  power  of  a  county  judge  to  make  orders  in  ac- 
tions pending  in  the  supreme  court  extends  only  to 
such  orders  as  are  made  out  of  court  and  without  no- 
tice. He  has  no  jurisdiction  to  hear  and  decide  a  con- 
tested motion  (Code,  §  401,  subd.  3 ;  §§  403,  405  ;  Merritt 
v.  Slocum,  3  How.  Pr.,  309  ;  Rogers  v.  McElhone,  12 
Abb.  Pr.,  292  ;  S.  C.,  20  How.  Pr.,  441). 

The  order  in  question  was  made  after  a  hearing  of 
both  parties  on  the  return  of  an  order  to  show 
cause. 
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An  order  to  show  cause  is  equivalent  to  a  notice  of 
motion.  It  merely  shortens  the  notice  prescribed  by 
law  (Code,  §  402). 

The  order  containing  the  modification  recites  the  or- 
der to  show  cause,  the  hearing  of  the  arguments  of 
counsel  for  both  parties,  and  adjudges  that  the  cause 
shown  against  the  granting  of  the  motion  is  not  suf- 
ficient, and  thereupon  grants  the  relief  moved  for. 
This  presents  every  feature  of  a  contested  motion  heard 
on  notice.  It  was  not,  therefore,  such  an  order  as  a 
county  judge  had  power  to  make. 

It  is  urged  that  the  county  judge  could  have  modi- 
fied his  first  order  ex-parte,  and  therefore  his  hearing  of 
the  parties  on  notice  of  motion  or  order  to  show  cause, 
did  not  invalidate  that  which  he  could  have  done  with- 
out such  notice  or  hearing. 

That  conclusion  does  not  necessarily  follow.  The 
power  of  the  county  judge  is  limited  to  a  class  of  or- 
ders which  may,  according  to  established  practice,  be 
made  without  notice  to  the  adverse  party,  and  to  which 
the  applicant  exhibits  a  right  so  plain  that  the  judge  is 
willing  to  grant  the  order  without  such  notice.  But 
when  the  case  is  not  so  clear,  the  judge,  even  though 
having  the  power  to  act  on  the  ex-parte  application  of 
one  party,  may  decline  to  do  so,  and  require  notice  of 
motion  to  be  given,  or  grant  an  order  to  show  cause. 
The  application  then  becomes  a  special  motion,  and  the 
order  made  thereon  can  only  be  reviewed  like  other 
orders  made  on  notice. 

In  this  case,  even  if  it  be  conceded  that  the  county 
judge  would  have  had  the  power  to  make  the  modifi- 
cation ex-parte^  it  must  also  be  conceded  that  he  did 
not  exercise  such  power,  but  very  justly  decided  that 
it  was  a  proper  case  for  a  motion  on  notice,  and  granted 
an  order  to  show  cause,  with  a  stay  of  proceedings  till 
the  hearing  and  decision  of  the  motion.  Such  a  motion 
could  only  be  heard  and  decided  by  a  judge  of  the 
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court  in  which  the  action  was  pending.  The  county 
judge  not  having  jurisdiction  to  hear  and  decide  the 
motion,  his  order  thereon  was  void,  and  the  original 
order  extending  the  time  stood  unmodified. 

This  conclusion  renders  it  unnecessary  to  pass  up- 
on the  question  raised,  as  to  the  power  of  the  court,  or 
a  judge  thereof,  to  attach  to  an  order  extending  time,  a 
prohibition  of  any  legal  defense.  The  wrong,  in  this 
particular  case,  does  not  consist  so  much  in  attaching 
the  condition,  as  the  manner  in  which  it  was  done.  If 
the  county  judge,  when  applied  to  for  the  extension, 
had  insisted  on  annexing  the  condition,  the  defend- 
ant's attorney  might  have  declined  to  accept  such  an 
order,  and  himself  verified  and  served  the  answer,  the 
time  not  having  then  expired.  But  by  granting  the 
first  order,  he  induced  the  defendant' s  attorney  to  al- 
low the  time  to  answer,  which  still  remained  to  Mm,  to 
elapse,  and  by  the  subsequent  modification  deprived 
the  defendant  of  any  opportunity  to  interpose  his  de- 
fense. This  was  an  exceedingly  strict  proceeding,  and 
the  powers  of  the  county  judge  should  not  be  enlarged, 
by  construction,  for  the  purpose  of  giving  effect 
to  it. 

The  orders  appealed  from  should  be  reversed. 

CHUECH,  Ch.  J.,  and  ALLEN  and  FOLGEE,  JJ., 
concurred. 

PECKHAM,  J.,  did  not  sit. 

GEOVEE,  J.,  was  for  affirmance. 

Order  reversed,  and  motion  denied  with  costs. 
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BOWEN  against  BRADLEY. 
Buffalo  Superior  Court;  General  Term,  October,  1870. 

LAW  OF  PLACE. — FOREIGN  USURY  LAWS. — PAPER 
NEGOTIATED  IN  ANOTHER  STATE. 

A  note  dated,  signed,  and  indorsed  for  accommodation,  -within  this 
State,  by  parties  resident  here,  and  by  its  terms  payable  here,  but 
first  delivered  by  the  maker,  in  another  State,  to  his  creditors  resi- 
dent there,  on  account  of  advances  made  by  them  on  goods  he  had 
consigned  thither,  is  not  to  be  held  usurious  in  our  courts,  if  it  be 
not  so  by  the  law  of  the  latter  State. 

The  weight  of  authority  seems  to  be  that  in  a  note  made  in  one  State 
and  payable  in  another,  interest  at  the  rate  allowed  by  the  laws  of 
either  State  may  be  lawfully  reserved. 

The  rules  as  to  the  validity  and  as  to  the  interpretation  of  contracts, 
and  the  distinction  between  them  in  reference  to  the  law  of  place, — 
stated. 

The  case  of  Jewell  v.  Wright  (30  N.  T.,  259)  discussed,  and  opposed 
on  a  review  of  other  authorities.* 

Appeal  by  plaintiffs  from  a  judgment  entered  upon 
the  report  of  a  referee,  in  favor  of  the  defendants. 

The  action  was  brought  by  Bowen  and  Bowen  upon 
a  promissory  note,  made  by  the  defendant,  Bradley, 
dated  Buffalo,  February  29,  1869,  for  two  thousand 
two  hundred  and  forty-five  dollars,  payable  to  the  or- 
der of  the  defendant,  Briggs,  nine  months  after  date, 
at  a  bank  in  the  city  of  Buffalo,  N.  Y.,  and  indorsed 
by  defendant,  Briggs. 

*  Compare  Cope  t.  Wheeler  (41  N.  T.,  808;  affirming  53  Barb., 
859 ;  and,  as  to  other  contracts,  Backman  «.  Jenks  (55  Barb.,  468) ; 
Waldron  ?.  Ritchings  (Ante,  p.  359). 
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The  defense  was  usury  under  the  laws  of  the  State 
of  JSTew  York.  The  referee  found  that  the  plaintiffs  re- 
sided, and  were  commission  merchants,  at  the  city  of 
Chicago,  m.  That  the  defendants  resided  at  the  city 
of  Buffalo,  K  Y.  That  the  defendant,  Bradley,  was 
indebted  to  the  plaintiffs  for  advances  made  to  him 
upon  goods  which  he  had  consigned  to  them  at  Chi- 
cago, for  sale  there.  That  Bradley  desired  that  the 
payment  of  this  indebtedness  should  be  extended  by 
the  plaintiffs  for  nine  months.  That  on  February  29, 
1869,  the  plaintiffs  made  out  their  account  against 
Bradley  and  drew  up  the  note  in  suit,  and  sent  the 
account  and  note  by  letter  from  Chicago,  to  the  defend- 
ant Bradley,  at  Buffalo.  That  the  sum  specified  in  the 
note  was  the  amount  due  from  Bradley  to  the  plain- 
tiffs, with  interest  thereon,  at  the  rate  of  ten  per  cent, 
per  annum,  added,  for  the  time  the  note  had  to  run. 
That  Bradley  signed  the  note  and  procured  the  defend- 
ant, Briggs,  to  indorse  it  for  his  accommodation.  That 
the  note  was  signed  and  indorsed  at  Buffalo.  That 
Bradley  then  went  to  Chicago,  taking  said  note  with 
him,  and  finding  the  account  of  the  plaintiffs,  as  stated, 
to  be  correct,  delivered  the  note  to  them  at  Chicago. 
That  the  delivery  of  the  note  to  the  plaintiffs  at  Chi- 
cago, was  its  first  legal  inception.  That  by  the  laws  of 
Illinois,  conventional  interest  at  the  rate  of  ten  per  cent, 
per  annum  is  lawful,  and  that  when  a  greater  rate  of 
interest  than  ten  per  cent,  per  annum  is  taken  or  re- 
served, the  contract  is  not  void,  but  the  interest  only 
is  forfeited. 

The  referee",  on  the  authority  of  Jewell  v.  Wright 
(30  N.  Y.,  259),  held  that  the  note  being  payable  in 
this  State,  its  validity  was  to  be  tested  by  the  usury 
laws  of  this  State,  and  it  was  therefore  void,  and  or- 
dered judgment  for  the  defendants. 

J.  Ganson,  for  the  plaintiffs,  appellants. 
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N.  B.  McNeal,  for  the  defendants,  respondents. 

BY  THE  COURT.* — HASTEN,  J. — The  precise  ques- 
tion now  presented  for  our  consideration,  was  decided 
by  this  court  in  1866,  in  the  case  of  Moss  v.  Rainey. 
The  case  of  Jewell  ».  Wright  (30  N.  F.,  259  ;  S.  C.,  18 
Abb.  Pr.j  80),  is  in  conflict  with  our  decision,  and  sup- 
ports the  judgment  of  the  referee. 

Being  fully  persuaded  that  the  decision  of  this 
court  in  Moss  «.  Rainey  was  right,  I  procured  the 
printed  papers  upon  which  Jewell  v.  Wright  was  pre- 
sented to,  and  disposed  of,  by  the  court  of  appeals,  to 
see  if  there  was  any  error  in  the  report  of  it.  From 
these  papers  it  appears  that  the  complaint  was  on  a 
promissory  note  made  by  the  defendant,  Wright,  dated 
Lockport,  May  30,  1857,  for  four  hundred  dollars, 
payable  to  the  order  of  the  defendant,  Dunlap,  one 
year  after  date,  at  Niagara  County  Bank,  and  indorsed 
by  the  defendant,  Dunlap,  and  the  defendant,  Taylor. 
The  action  was  against  Wright,  Dunlap  &  Taylor.  Their 
answer  contained  a  general  denial,  and  allegations  that 
the  note  was  discounted  at  a  greater  rate  of  interest  than 
seven  per  cent,  per  annum,  to  wit,  that  on  such  dis- 
count forty- eight  dollars  were  taken  out  and  retained, 
contrary  to  the  statute  in  such  case  made  and  provided, 
and  by  reason  whereof  such  note  was  usurious  and  void. 

The  answer  did  not  refer  to  or  set  up  the  statute  of 
Connecticut  relating  to  the  interest  of  money. 

On  the  trial,  the  making  and  indorsing  of  the  note, 
&c.,  were  admitted,  and  the  note  was  read  in  evidence, 
and  the  plaintiffs  rested. 

The  defendants'  counsel,  in  opening  the  case  to  the 
jury,  stated  "  that  the  note  was  made  at  Lockport  by 
defendant  Wright,  and  indorsed  by  defendant  Dun- 
lap,  for  the  accommodation  of  defendant,  Taylor,  with- 

*  Present,  VKRPLANK,  MASTEN  and  CLINTOM,  JJ. 
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out  any  consideration,  and  was  payable  at  a  bank  in 
Lockport,  in  the  State  of  New  York.  That  the  note 
was  taken  by  defendant,  Taylor,  to  Hartford,  in  the 
State  of  Connecticut,  who  there,  without  the  know- 
ledge or  consent  of  defendants,  Wright  &  Dunlap,  in- 
duced the  plaintiff,  who  resided  and  now  resides  at 
Hartford,  Connecticut,  to  guarantee  the  payment  of 
said  note  for  the  benefit  and  accommodation  of  said 
Taylor,  and  said  Taylor  delivered  said  note  to  one 
Albert  Day,  at  said  city  of  Hartford,  at  a  discount  at 
the  rate  of  twelve  per  cent.,  receiving  in  full  payment 
therefor  the  sum  of  three  hundred  and  fifty-two  dollars 
and  no  more,  and  that  this  was  the  first  negotiation  of 
said  note.  That,  after  the  maturity  of  said  note,  the 
plaintiff,  by  reason  of  his  guarantee,  took  up  said 
note."  The  plaintiff  conceded  this  statement  to  be 
true,  and  the  defendants  rested. 

The  plaintiff  then  read  in  evidence  the  statutes  of 
Connecticut  concerning  the  interest  of  money,  and 
the  case  of  Fisher  v.  Bid  well  (27  Conn.,  363),  and 
rested.  The  plaintiff  claimed  to  recover  three  hundred 
and  fifty-two  dollars,  and  interest  thereon  at  the  rate  of 
six  per  cent,  per  annum  from  the  maturity  of  the 
note. 

The  court  directed  a  verdict  accordingly,  subject  to 
the  opinion  of  the  court  at  general  term.  At  general  term 
of  the  supreme  court,  judgment  for  the  plaintiff  was  or- 
dered on  the  verdict.  The  court  of  appeals  reversed 
this  judgment,  for  the  reason  stated  in  the  report  of  the 
case  in  30^.  T. 

I  do  not  understand  why  the  plaintiff  put  in  evi- 
dence the  laws  of  Connecticut,  in  respect  to  usury ; 
possibly  he  thought  that  otherwise  they  would  be  pre- 
sumed to  be  the  same  as  those  of  this  State. 

The  evidence  put  in,  showed  that  the  legal  rate  of 
interest  in  Connecticut  was  six  per  cent,  per  annum  ; 
that  if  a  greater  rate  of  interest  is  taken  or  reserved,  the 
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contract  is  not  void,  but  no  interest  prior  to  the  matu- 
rity of  the  paper  can  be  recovered,  and  if  interest  has 
been  actually  taken,  it  is  to  be  deducted.  Hence,  if 
the  contract  in  that  case  was  to  be  governed  by  the  laws 
of  Connecticut,  the  verdict  was  properly  directed. 
(Curtis  v.  Leavitt,  15  N.  T.,  9,  296,  Resolution  10). 

The  single  question  which  was  presented  by  the 
case  for  solution,  is  clearly  stated  by  the  learned  judge 
who  delivered  the  opinion  of  the  court  of  appeals,  thus : 
"  The  question  in  the  case  is,  whether  the  laws  of  New 
York  or  Connecticut  are  to  control  as  to  the  defense  of 
usury.  The  note  was  negotiated  in  Hartford,  but  was 
payable  at  Lockport,  in  New  York."  The  decision  was 
that,  because  the  note  was  payable  in  New  York,  "its 
laws  are  to  control  as  to  the  defense  of  usury."  This 
examination  of  the  appeal  papers  in  Jewell  v.  "Wright 
shows  that  the  single  point  in  that  case  is  identical 
with  the  only  one  in  the  case  before  us. 

I  am  embarrassed  as  to  what  action  this  court 
should  take  upon  the  case  in  hand.  It  is  a  delicate 
matter  to  question  the  decision  of  a  court  to  whose  re- 
view our  judgments  are  subject. 

The  question  involved  is  one  of  vast  commercial  im- 
portance, and  from  the  intercourse  between  this  city 
and  the  Western  States,  is  daily  presented  here. 

The  doctrine  of  Jewell  v.  Wright,  if  maintained, 
must,  under  the  diversified  rules  and  regulations  of 
the  different  States  of  this  Union,  give  rise  to  conflict 
in  the  administration  of  justice,  disturb  the  comity,  and 
embarrass  the  intercourse  which  should  exist  between 
them. 

The  decision  in  that  case  is,  in  my  judgment,  con- 
trary to  law,  to  sound  reason,  and  the  necessity  of  com- 
merce.* 

*In  the  case  oi  Jewell  v.  Wright,  Judge  DAVIES  dissented  from  the 
decision  reported.  And  as  the  views  of  that  learned  judge  sustain  the 
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I  believe  that  the  court  on  that  occasion,  in  the 
haste  consequent  upon  tbe  large  amount  of  business 
which  was  pressing  upon  it,  confused,  or  failed  to  dis- 

principles  on  which  the  decision  in  our  text  is  placed,  we  present  his 
opinion  in  that  case,  which  has  not  before  been  published. 

DAVIES,  J. — This  action  is  upon  a  note,  made  and  dated  at  Lock- 
port,  in  this  State,  May  30,  1857,  for  four  hundred  dollars,  payable 
one  year  after  date,  to  the  order  of  William  J.  Dunlap,  at  the  Niagara 
County  Bank,  also  in  this  State.  The  note  was  made  by  Wright,  and 
indorsed  by  Dunlap,  for  the  accommodation  of  the  other  defendant, 
Virgil  Taylor,  and  to  enable  him  to  raise  money  upon  it.  Taylor  in- 
dorsed the  note,  took  it  to  Hartford,  in  the  State  of  Connecticut,  and 
there  induced  the  plaintiff,  who  resided  there,  to  guarantee  the  pay- 
ment of  the  note  for  the  benefit  and  accommodation  of  Taylor ;  and 
Taylor,  at  Hartford,  then  sold  and  delivered  the  note  to  one  Albert 
Day,  also  residing  there,  at  a  discount  of  twelve  per  cent.,  receiving 
therefor  only  the  sum  of  three  hundred  and  fifty-two  dollars.  This  was 
the  first  negotiation  of  the  note.  The  plaintiff,  after  the  note  became 
due,  paid  it.  All  that  occurred  in  Hartford  was  without  the  know- 
ledge or  consent  of  the  defendants,  Wright  and  Dunlap.  The  court 
directed  a  verdict  for  plaintiff  for  four  hundred  and  one  dollars  and 
sixty-six  cents,  this  being  for  the  sum  of  three  hundred  and  fifty-two 
dollars  originally  paid  by  Day  for  the  note,  and  the  interest  at  six  per 
cent  on  such  sum  from  the  time  the  note  became  due,  and  protest  fees 
seventy-five  cents. — to  which  direction  exception  was  taken, — and  also 
directed  the  exceptions  to  be  heard  in  the  first  instance  at  the  general 
term.  The  general  term  overruled  the  exceptions  and  gave  judgment 
thereon  for  the  plaintiff,  and  the  defendants  appeal  to  this  court. 

It  is  conceded  on  the  part  of  the  defendant,  that  the  contract  upon 
which  this  action  is  sought  to  be  maintained,  is  a  Connecticut  con- 
tract. The  note  sued  on  had  no  vitality  until  it  was  negotiated  in  that 
State.  It  had  its  inception  there.  The  lex  loci  contractus  must  there- 
fore govern  (Story  on  Confl.  of  L.,  §§  241,  242).  This  author  says, 
"  Generally  speaking,  the  validity  of  a  contract  is  to  be  decided  by  the 
law  of  the  place  where  it  is  made.  If  valid  there,  it  is,  by  the  general 
law  of  nations,  jure  gentium,  held  valid  everywhere,  by  the  tacit  or  im- 
plied  consent  of  the  parties.  The  rule  is  founded  not  merely  in  the 
convenience,  but  in  the  necessities  of  nations ;  for  otherwise  it  would 
be  impracticable  for  them  to  carry  on  an  extensive  intercourse  and 
commerce  with  each  other.  The  whole  system  of  purchases  and  sales, 
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tinguish  between  the  principles  of  law  by  which  the 
validity  of  purely  personal  contracts  is  to  be  tested, 
and  the  rules  which  have  been  adopted  for  the  inter- 

of  mutual  credits,  and  of  transfers  of  negotiable  instruments,  rests  on 
this  foundation."  By  the  laws  of  Connecticut,  this  contract,  although 
usurious,  was  not  utterly  void  ;  but  void  only  as  to  the  whole  sum  and 
amount  reserved  or  taken  for  forbearance  (Rev.  Stat.  of  Conn.,  1849,  pp. 
618,  619;  Compilation  of  1854,  p.  867;  Fisher  v.  Bidwell,  27  C&nn., 
363.  By  these  statutes,  as  construed  by  the  courts  of  that  State,  the 
holder  of  this  note  could  have  recovered  thereon  the  amount  actually 
advanced  thereon,  with  interest  by  way  of  damages.  This  is  what 
the  plain  tiff  has  been  allowed  to  take  a  verdict  for  in  this  State. 

But  it  is  strenuously  urged  on  the  part  of  the  defendants,  that 
the  note  in  this  action,  being  made  payable  in  this  State,  is  to  be 
deemed  a  contract  made  in  this  State,  and  to  be  governed  by  its  laws. 
That  when  the  contract  by  its  terms  is  to  be  performed  in  a  State, 
other  than  that  in  which  it  was  made,  effect  will  only  be  given  to  the 
Jaws  of  the  place  of  performance. 

Conceding  the  soundness  of  this  proposition  as  a  general  rule,  it 
will  be  found  that  the  present  case  presents  an  exception,  well  recog- 
nized, and  abundantly  sustained  by  authority.  What  does  the  per 
formance  of  the  contract  require  to  be  done  in  this  State  ?  It  is  to 
repay  here,  the  money,  which,  by  the  laws  of  the  State  of  Connecticut, 
the  plaintiff  might  legally  demand  and  collect  there.  No  law  of  this 
State  is  violated  by  the  use  of  the  power  of  the  court  here,  to  enforce 
a  contract  lawful  in  the  place  where  it  was  made.  There  is  nothing 
on  the  face  of  the  contract  showing  an  intent  to  do  any  act  within  this 
State  prohibited  by  its  laws. 

The  law  on  the  point  now  under  consideration  has  long  been  re- 
garded as  settled  in  this  State,  and  we  see  no  reason  for  now  disturb- 
ing it.  As  early  as  1837,  Chancellor  WALWORTH,  in  Chapman  v.  Rob- 
ertson (6  Paige,  634)  held  that  if  a  contract  for  the  loan  of  money  is 
made  here,  and  upon  a  mortgage  of  lands  in  this  State  which  would 
be  valid  if  the  money  was  payable  to  the  creditor  here,  it  cannot  be  a 
violation  of  the  English  usury  laws,  although  the  money  is  made  pay- 
able to  the  creditors  in  that  country,  and  at  a  rate  of  interest  which  is 
greater  than  is  allowed  by  the  laws  of  England.  The  chancellor  refers 
to  the  opinion  of  MARTIN,  J.,  in  Depau  v.  Humphreys  (3  Mart.  N.  £,  1), 
in  which  decision  he  says  he  fully  concurs.  In  that  case  the  supreme 
court  of  Louisiana  held  that  in  a  note  given  at  New  Orleans,  upon  a 
loan  of  money  made  there,  the  creditor  might  stipulate  for  the  highest 
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pretation  of  them,  I  remark  that  Jewell  «.  Wright 
was  decided  in  March,  1864,  but  not  reported  in  the  reg- 
ular reports  until  1866. 


conventional  interest  allowed  by  the  laws  of  Louisiana,  although  the 
rate  of  interest  thus  agreed  to  be  paid  was  higher  than  that  which 
could  be  taken  upon  a  loan  by  the  laws  of  the  State  where  such  note 
was  made  payable.  The  precise  point  presented  in  this  case  arose  in 
that  of  Pratt  u.  Adams  (7  Paige,  636).  There  certain  promissory  notes 
were  made  and  indorsed  in  this  State,  and  were  made  payable  at 
banks  in  this  State,  and  taken  into  the  State  of  Pennsylvania  and  first 
negotiated  there,  and  there  discounted,  usuriously,  by  the  laws  of  this 
State.  By  the  laws  of  that  State,  if  the  usurious  premium  was  actu- 
ally received,  the  usurer  was  liable  to  forfeit  the  whole  amount  of  the 
value,  to  be  recovered  in  a  qui  tarn  action  for  the  use  of  the  State  and 
the  common  informer,  but  he  had  the  legal  right  to  recover  the  loan 
and  legal  interest  from  the  borrower.  The  chancellor  held  that  the 
contract  must  be  governed  by  the  laws  of  Pennsylvania,  although  the 
notes  were  payable  at  a  bank  in  New  York,  and  that  the  amount  ac- 
tually lent  upon  the  note,  with  the  legal  interest  thereon,  formed 
good  consideration  for  a  direction  to  the  trustees  to  pay  that  money 
out  of  the  assigned  property  to  the  bank  in  Pennsylvania  which  held 
and  discounted  the  notes.  The  like  doctrine  has  been  affirmed  in  the 
supreme  court  of  this  State,  in  City  Savings  Bank  V.  Bidwell  (29  Barb., 
325).  That  action  was  upon  a  promissory  note  made  by  the  defend- 
ant, Bidwell,  on  July  20,  1855,  payable  to  the  order  of  the  defendant. 
Parker,  eight  months  after  date,  at  the  Bank  of  New  York,  and  in- 
dorsed by  Parker.  The  note  was  signed  by  Bidwell,  at  the  city  of  New 
York,  and  there  indorsed  by  Parker,  as  an  accommodation  indorser, 
for  the  use  and  benefit  of  Bidwell.  The  note  so  signed  and  indorsed, 
was  delivered  at  the  city  of  New  York,  to  one  Post,  to  get  discounted 
for  the  use  and  benefit  of  Bidwell,  at  the  city  of  New  Haven,  where 
Post  then  resided.  Post  presented  the  note  to  the  plaintiffs  for  dis- 
count, at  their  office  in  New  Haven,  who  discounted  the  same  at  the 
rate  of  twelve  per  cent,  per  annum.  The  referee  found,  as  matter  of 
law,  that  the  transaction  was  not  affected  by  the  laws  of  this  State 
against  usury,  and  gave  judgment  for  plaintiffs.  The  same  was  affirmed 
at  general  term.  The  court  in  its  opinion  says,  it  is  claimed  that  the 
note  being  made  payable  in  New  York,  the  question  must  be  deter- 
mined by  the  laws  of  New  York.  If  the  thing  to  be  done,  on  the  face 
of  the  contract,  was  contrary  to  the  laws  of  New  York,  the  rule  thai 
the  law  of  the  place  of  performance  must  control,  might,  perhaps,  ap- 
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In  November,  1865,  The  Bank  of  the  State  of  Georgia 
v.  Lewin  (45  JBarb.,  340),  was  decided  by  the  supreme 
court  at  general  term.  It  was  an  action  on  a  bill  of  ex- 
change drawn  at  Savannah,  Georgia,  upon  the  defend- 
ant, payable  at  the  city  of  New  York,  and  accepted  by 
him.  It  was  discounted  at  Savannah,  at  the  rate  of 
eight  per  cent,  per  annum.  By  the  law  of  Georgia,  the 
rate  of  interest  is  seven  per  cent,  per  annum,  and  if  a 
greater  rate  of  interest  is  reserved,  the  borrower  is  lia- 
ble only  for  the  principal  sum  lent,  without  interest. 

The  defense  was  usury  under  the  law  of  New  York. 
The  court  overruled  the  defense,  holding  that  the  fact 
of  the  bill  being  payable  in  New  York,  did  not  affect 
its  validity.  The  opinion  of  the  court  was  delivered  by 
the  learned  judge  who  delivered  the  opinion  in  the 
court  of  appeals  in  Jewell  v.  Wright.  He  cited  the  case 
of  Balme  fl.Wombough  (38  Barb.,  352),  with  approba- 
tion ;  but  made  no  reference  to  Jewell  «.  Wright. 
Balme  «.  Wombough  was  decided  in  November,  1862, 
by  the  supreme  court  at  general  term.  The  same 
judge  participated  in  its  decision.  In  that  case,  a  loan 
of  five  thousand  dollars  was  made  at  St.  Paul,  Minne- 
sota, where  parties  may  lawfully  .agree  upon  any  rate 
of  interest,  and  a  note  was  taken  therefor  on  time,  pay- 
able at  a  bank  in  Addison,  N.  Y.,  with  interest  (by  its 
terms)  at  the  rate  of  twenty-six  and  a  half  per  cent,  per 
annum.  The  question  was,  whether  the  laws  of  New 

ply.  But  in  this  case,  the  loan  was  clearly  made  in  Connecticut,  and  the 
excessive  interest  was  taken  there.  If,  therefore,  no  more  interest  was  ta- 
ken than  the  laws  of  that  State  allowed,  it  surely  cannot  be  illegal  to  re- 
pay it,  in  the  State  of  New  York.  So  in  the  case  at  bar.  The  plaintiff 
was  entitled,  by  the  laws  of  the  State,  when  the  money  was  advanced, 
to  recover  such  advance,  and  the  damages  for  its  retention.  It  is  not 
unlawful,  by  the  laws  of  this  State,  for  the  parties  to  agree  to  pay  here, 
what  it  was  lawful  to  recover  there.  The  judgment  appealed  from 
should  therefore  be  affirmed,  with  costs. 

(The  judgment  was,  however,  reversed,  as  above  stated.) 
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York  or  Minnesota  were  to  control,  as  to  usury.  The 
court  answered  that  the  laws  of  Minnesota  were  to  con- 
trol, and  that  the  note  was  valid.  In  his  opinion  in 
Jewell  v.  Wright,  the  learned  judge  made  no  reference 
to  Balme  v.  Wombough.  We  were  on  the  argument 
referred  to  the  cases  cited  in  the  elaborate  briefs  of  the 
counsel  in  Jewell  v.  Wright,  as  reported  in  27  How.  Pr. 

I  have  examined  them,  and  also  the  additional  ca- 
ses cited  by  the  counsel.  I  do  not  purpose  to  incor- 
porate in  this  opinion  an  analysis  or  statement  of  them. 
I  shall  simply  lay  down  the  law  applicable  in  this  case, 
as,  upon  principle  and  authority,  I  understand  it  to  be. 

Parties  to  a  personal  contract  may  stipulate  by 
what  laws  or  rules  their  contract  shall  be  interpreted,  i. 
e.,  those  by  which  their  intent  and  meaning  is  to  be  as- 
certained, and  then  those  laws  and  rules  become  a  part 
of  the  contract  itself.  But  the  validity  of  their  con- 
tract must  be  tested  by  the  law,  which  they  can  neither 
alter  nor  evade.  And  the  courts,  not  the  parties,  must 
determine  by  what  law  the  test  is  to  be  made. 

1.  As  to  the  validity  of  a  purely  personal  contract. 
Everywhere,  in  civilized  nations,  by  just  comity  and 
public  convenience,  it  is,  as  a  general  rule,  essential 
to  the  validity  of  a  personal  contract,  that  it  be  entered 
into  in  the  manner  and  form  required  by  the  law  of  the 
place  where  it  was  made.  If  valid  in  the  country  where  it 
wa's  made  and  is  to  be  performed,  it  is  valid  everywhere. 

If  made  in  contravention  of  the  law  or  of  the  clear 
and  settled  policy  of  the  government  where  it  was 
made  and  is  to  be  performed,  it  will  not,  upon  the 
plainest  reason,  be  enforced  by  the  courts  of  such 
country,  and,  by  comity,  is  invalid  everywhere. 

If  it  be  made  in  a  State  or  country  where  it  would  be 
lawful  to  do  all  the  acts  which,  by  the  contract,  it  is 
agreed  shall  be  done,  but  provides  that  one  or  more 
of  such  acts  shall  be  done  in  another  State  or  country  in 
yiolation  of  its  known  laws,  the  courts  (at  least  of  the 
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latter  State  or  country)  will  not  enforce  the  contract. 
Nor  should  the  courts  of  any  civilized  country  en- 
force it.  If  entered  into  according  to  the  law  of  the 
place  where  it  was  made,  and,  by  its  terms,  some  act  is 
to  be  done  in  that  State  or  country,  and  other  acts  are 
to  be  done  in  other  States  or  countries,  the  test  whether 
it  is  valid  everywhere  is,  does  it  require  an  act  to  be 
done  in  a  State  or  country  in  violation  of  its  laws  ? 

2.  Interpretation.  Contracts  are  to  be  construed  ac- 
cording to  the  intention  of  the  parties  to  them. 

When  a  personal  contract  is  made  in  one  country, 
and  is  to  be  performed  in  another,  the  question  arises, 
where  there  is  a  difference  between  the  laws  of  the  two 
countries,  how  did  the  parties  intend  that  part  of  the 
contract  which,  by  its  terms,  is  to  be  performed  in  a 
different  country  from  that  in  which  it  was  made, 
should  be  performed, — whether  according  to  the  law  of 
the  place  where  made,  or  the  law  of  the  place  of 
performance  ? 

If  a  different  intention  be  not  apparent,  the  rules  of 
interpretation  pronounce  the  intention  to  be,  that  it 
should  be  performed  according  to  the  law  of  the  place 
of  performance,  and  thus  the  law  of  that  place  is  si- 
lently incorporated  into  the  contract.  Thus,  if  a  prom- 
issory note  be  made  in  a  State  where  there  are  days  of 
grace,  and,  by  its  terms,  it  is  payable  in  a  State  where 
there  are  none,  or  vice  versa,  payment,  by  force  of  the 
above  stated  rule  of  interpretation,  must  be  made  ac- 
cording to  the  law  of  the  place  of  payment.  And  yet 
the  parties  could  agreee  upon  a  different  rule  of  inter- 
pretation. 

So  too  (for  I  consider  it  to  be  settled  law),  if  a  prom- 
issory note,  payable  with  interest  without  specifying 
the  rate,  be  made  and  delivered  in  one  State,  and  by 
its  terms  is  payable  in  another  State,  there  being  a  dif- 
ferent rate  of  interest  in  the  two  States,  the  note,  by 
force  of  the  above  rule  of  interpretation,  is  to  be  paid 
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with  interest  according  to  the  rate  of  the  State  where 
payable,  whether  the  rate  be  greater  or  smaller  than 
that  of  the  State  where  the  note  was  made. 

Such  rule  of  construction  as  to  the  rate  of  interest 
would  not  have  been  applied,  if  in  either  case  it  would 
render  the  contract  illegal,  for  that  construction  will  be 
given  to  a  contract  which  will  render  it  valid,  if  It  can 
reasonably  be  done. 

The  municipal  laws  of  a  State  or  country  do  not 
extend  beyond  its  territorial  boundaries. 

The  policy  of  the  usury  law  is  strictly  internal. 

I  am  unable  to  understand  how,  in  a  case  like  the 
one  in  hand,  there  could  ever  have  been  any  doubt  or 
conflict.  The  consideration  on  the  part  of  the  plaintiffs, 
for  the  promise  of  the  defendants,  is  executed— lawfully 
executed,  at  the  place  where  it  was  done,  and  the  prom- 
ise of  the  defendants  is  to  do  an  act  here  innocent  in 
itself,  to  wit,  to  pay  a  certain  sum  of  money. 

The  traffic  in  lottery  tickets  is  lawful  in  several  of  the 
States  of  this  Union,  but  is  prohibited  here — is  a  misde- 
meanor here. 

If,  upon  a  sale  and  delivery  of  lottery  tickets  in  a 
State  where  it  is  lawful,  by  one  of  its  citizens  to  another, 
the  purchaser  should,  for  the  price,  draw  his  bill  of  ex- 
change on  his  banker  or  correspondent  here,  or  give 
his  promissory  note  payable  in  this  State,  would  the 
bill  or  note  be  illegal  or  invalid  ?  Or,  if,  in  a  State 
where  the  traffic  is  lawful,  a  contract  should  be  entered 
into  by  v,  hich  one  of  the  parties  to  it  should  agree  to 
sell  and  deliver  to  the  other  party  certain  lottery  tickets, 
on  a  certain  day,  and  at  a  certain  place  in  such  State, 
and,  in  consideration  thereof,  the  other  party  should 
agree  to  pay  to  him  a  certain  sum  of  money,  on  a  cer- 
tain day,  at  a  certain  place  in  this  State,  would  the 
contract  be  illegal  and  void  ?  And  would  it  make  any 
difference,  if  the  contract  by  its  very  terms  provided 
that  "this  contract  is  to  be  governed  by  the  laws  of  the 
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State  of  New  York"  ?  I  know  of  no  principle,  upon 
which  it  can  logically  be  maintained,  that  such  bill, 
note,  or  contract  would  be  invalid.  No  law  or  policy 
would  be  violated.  The  transaction  would  be  lawful 
where  it  was  made.  The  act  (payment  of  money)  to  be 
done  in  this  State,  is  lawful  here,  and  neither  the  law 
nor  policy  of  this  State  in  respect  to  such  traffic  extends 
beyond  its  territory  (Commonwealth  of  Kentucky  v. 
Bassford,  6  Sill,  526 ;  Hyde  ».  Goodnow,  3  If.  Y. 
[3  Comsf],  266;  Merchant's  Bank  v.  Spalding,  12 
Barb.,  302,  and  9  N.  Y.  [5  Seld.~],  63). 

Nor  can  the  parties  to  a  contract,  which  provides 
that  an  act  shall  be  done  in  a  State  or  country  where  it 
is  unlawful  to  do  such  act,  give  legality  to  the  contract, 
by  providing  that  the  lawfulness  of  the  act  shall  not  be 
determined  by  the  law  of  the  State  or  country  where  it 
was  or  is  to  be  done,  but  by  the  law  of  some  other 
selected  State  or  country. 

It  is  equally  plain  to  my  mind,  that  the  parties  to  a 
contract,  by  which  a  certain  act  is  to  be  done  at  a  place 
where  it  is  lawful  to  do  the  act,  cannot  by  force  of  such 
act  make  the  contract  illegal,  by  stipulating  that  the 
contract  is  to  be  governed  by  the  law  of  another  coun- 
try where  it  is  unlawful  to  do  such  act. 

That  would  be  to  put  the  citizen  or  subject  above  the 
government  and  its  courts,  and  to  subvert  the  theory  and 
policy  of  government. 

The  weight  of  authority  seems  to  be  that  in  a  note 
made  in  one  State  and  payable  in  another,  interest  at 
the  rate  allowed  by  the  laws  of  either  State  may  be  law- 
fully reserved. 

We  are  of  the  opinion  that  the  usury  law  of  this 
State  has  no  application  to  the  case  before  us,  and  that 
the  note  in  suit  is  valid  (Depau  v.  Humphreys,  8  Mart. 
N.S.,I;  Peck  v.  Mayo,  14  Vt.,  33 ;  Chapman  V.  Robert- 
son, 6  Paige,  627 ;  Pope  v.  Nickerson,  3  Story,  466). 

Judgment  must  be  reversed,  and  a  new  trial  ordered. 
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THE    PEOPLE,  ex   rel.   JOHNSON,    against   THE 
SUPERVISORS    OF    DELAWARE. 

[No.  1  of  this  name.] 

Supreme  Court,  Third  Department,  Sixth  District ; 
General  Term,  June,  1870. 

ATTACHMENT. — BOARD  OF  SUPERVISOES. — APPEAL. — 

MANDAMUS. — ATTORNEY  OF  EXCISE  BOARD.— 

AUDIT  OF  CHARGES. — INTEREST. 

The  remedy  against  the  board  of  supervisors  for  disobedience  of  a 
mandamus,  is  not  by  attachment  against  the  board,  but  against  the 
individual  members  guilty  of  contempt. 

On  appeal  from  an  order  denying  a  motion  for  an  attachment  for  con- 
tempt in  disobeying  a  writ  of  mandamus,  the  court  may  direct  a 
new  peremptory  writ  to  issue,  in  such  form  as  to  meet  the  exigen- 
cies of  the  case. 

The  charges  and  disbursements  for  subpoenaing  witnesses,  by  the 
attorney  of  a  board  of  excise,  if  reasonable  in  amount,  and  necessary, 
in  actions  brought  by  him  in  the  course  of  his  official  duty,  are  law- 
ful charges  against  the  county  ;  and  the  supervisors  may  be  compelled 
by  mandamus  to  audit  his  account  presenting  them. 

So  also  his  compensation  for  his  services,  in  an  action  brought  in  good 
faith,  although  unsuccessful. 

The  failure  of  the  supervisors  to  allow  anything  for  such  charges  is  not 
a  judicial  act,  which  cannot  be  redressed  by  mandamus. 

In  the  absence  of  any  custom  known  to  all  the  parties,  the  attorney  is 
not  entitled  to  interest  upon  such  charges,  except  from  the  time  the 
demand  has  been  formally  adjusted. 

Appeal  from  an  order. 

The  commissioners  of  excise  of  Delaware  county,  in 
May,  1859,  employed  the  relator,  Stephen  C.  Johnson, 
to  receive  complaints  and  prosecute  violations  of  the 
excise  law  of  1857. 
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It  was  agreed  that  he  was  to  endeavor  to  obtain  his 
compensation  out  of  recoveries  in  such  prosecutions, 
but  should  there  be  a  deficiency,  the  commissioners 
were  to  use  their  influence  in  having  his  charges  allowed 
by  the  supervisors  of  the  county. 

The  relator  brought  action,  in  the  name  of  the  com- 
missioners of  excise,  against  one  Sackrider,  in  which 
the  plaintiffs'  recovery  in  a  justice's  court  was  reversed 
on  appeal. 

Another  action,  brought  against  one  Coan,  was  ter- 
minated by  the  defendant's  death. 

The  relator  presented  his  claim  for  costs  in  these 
cases  to  the  board  of  supervisors,  who  made  an  order 
offering  to  pay  him  a  specified  sum  if  he  would  file  a 
release  of  his  claim  for  costs,  &c.,  as  attorney  of  the 
excise  commissioners.  This  he  refused  to  do,  and  sub- 
sequently procured  a  writ  of  mandamus  to  issue,  re- 
quiring the  board  of  supervisors  to  vacate  their  first 
order,  and  examine  and  audit  his  account,  and  allow 
the  sum  of  such  items  thereof  as  were  legal  charges 
against  the  county,  distinguishing  between  such  items 
as  should  be  allowed  and  such  as  were  partly  allowed 
and  partly  or  wholly  disallowed,  so  as  to  allow  their 
action  upon  such  audit  to  be  examined,  and  reviewed 
by  items. 

The  relator  then  made  out  a  new  bill  of  charges,  and 
verified  and  presented  it  anew. 

The  supervisors  subsequently  referred  the  accounts 
to  a  committee,  who  reported,  allowing  all  the  usual 
taxable  charges  in  the  Coan  case,  except  charges  of 
disbursements  and  services  in  subprenaing  and  pro- 
curing attendance  of  witnesses,  other  than  statute  feet; 
and  also  rejecting  the  charges  in  the  Sackrider  case. 
This  report  the  board  adopted  ;  but  there  was  nothing 
to  show  the  reasons  for  a  disallowance  of  the  rejected 
claims.  . 

The  defendants,  however,  subsequently  interposed 
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affidavits,  stating,  among  other  things,  that  the  claims 
were  rejected  in  part  on  the  ground  that  the  relator  had 
received  considerable  sums  from  other  actions. 

During  the  time  which  elapsed,  a  new  board  of 
supervisors  was  elected  ;  and  only  seven  members  of  the 
former  board  were  re-elected  to  serve  upon  the  new 
board. 

In  April,  1869,  the  relators  applied  for  an  attachment 
against  the  board  of  supervisors,  or  for  a  reference  to 
determine  the  amount  due,  or  for  such  other  relief  as  to 
the  court  should  seem  just.  The  motion  was  denied, 
the  following  opinion  being  delivered : 

BOAEDMAN,  J. — This  application  for  an  attachment 
must  be  denied  for  several  reasons  : 

1.  The  proceedings  should  not  have  been  against  the 
board  as  a  corporation,  but  against  such  officers  of  the 
board  as  were  guilty  of  a  contempt  in  refusing  to  obey 
any  order  of  the  court. 

2.  K"o  case,  is  made  for  an  attachment.     The  account 
for  the  auditing  of  which  a  mandamus  was  issued  was 
amended,  increased,  verified  anew,  and  then  in  its  new 
form  presented  for  audit  and  allowance.     The  order  of 
the  court  had  no  reference  to  such  new  account. 

8.  The  mandamus  granted  did  not  attempt  to  direct 
the  board  what  to  do.  The  board,  before  that,  had  done 
nothing,  except  to  offer  a  specific  sum  by  way  of  com- 
promise. That  being  unsatisfactory  to  the  relator,  lie 
had  the  right  to  require  the  board  to  proceed  and  audit 
his  account  in  the  ordinary  way.  That  the  court 
ordered  the  board  to  do.  It  has  been  done,  and  if  there 
be  any  error  in  such  audit,  it  must  be  determined  and 
settled  by  the  court  upon  a  review  of  such  audit  before 
more  specific  directions  can  be  given  the  board,  or  any 
attachment  issue  for  disobedience  of  such  specific  direc- 
tions. The  mandamus  already  issued  was  simply  to  set 
the  board  in  motion.  It  did  not  purport  to  control  the 
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action  to  be  had.  I  am  satisfied  the  audit  of  the  Coan 
costs  is  fair  and  liberal  to  Mr.  Johnson.  Whether  the 
Sackrider  costs,  or  any  portion  of  them,  should  be 
allowed,  I  am  not  prepared  to  say  ;  unless  there  be  some 
ground  of  opposition  to  it  which  I  cannot  see,  it  would 
seem  that  Mr.  Johnson  should  be  allowed  a  reasonable 
compensation  for  his  services  rendered  in  good  faith  in 
the  Sackrider  case.  Though  his  authority  was  insuffi- 
cient in  law  to  sustain  the  action,  it  would  seem  to. have 
been  sufficient  as  between  himself  and  the  commission- 
ers of  excise.  If,  then,  the  commissioners  of  excise  as 
a  board  are  legally  bound  to  him  for  his  service,  and  if 
they  have  in  no  way  provided  for  his  payment,  it  would 
seem  equitable  that  the  county  of  Delaware  should  do 
what  the  commissioners  of  excise,  from  want  of  funds, 
are  unable  to  do — audit  and  pay  justly  for  services  ren- 
dered. This  is  not,  however,  before  me  now,  and 

1  should  not  be  considered  as  expressing  any  opinion  to 
govern  my  action  in  future. 

The  motion  for  an  attachment  or  for  a  reference  to 
determine  the  amount  due  is  denied  with  ten  dollars 
costs. 

From  the  order  entered  on  this  decision  the  relator 
appealed. 

S.  C.  Johnson,  relator  in  person, — Cited  SOflmo.  Pr., 
173,  180  ;  20  Barb.,  294  ;  18  Johns.,  242  ;  2  Crary  Pr., 
55,  85 ;  3  Keyes,  334  ;  S.  C.,  3  Abb.  Pr.  N.  S.,  381  ; 

2  Am.  Com.  L.,  33  ;  5  Cow.,  587,  331  ;  1  Johns.,  315  ; 
11  Wend.,  477 ;  3  Abb.  XT.  T.  Dig.,  §§  1,  20,  54  ;  1  Sill, 
154  ;  1  Crary  Pr.,  200 ;  2  Abb.  Pr.,  390  ;  7  How.  Pr., 
567;   Voorhies'   Code,  §  400,  note^;  9  Paige,  372:  2 
Sand/.,  724  ;  4  How.  Pr.,  369 ;  10  Johns.,  323.  » 

William  Gleason,  for  the  respondents,—  Cited  2 
Crary  Pr.,  69 ;  2  Johns.  Gas.,  2  ed.,  2,  17,  note  69  and 
cases'  there  cited ;  26  Barb.,  118  ;  2  Crary  Pr.,  58  ;  11 
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Wend.,  91,  95  ;  19  Id.,  56,  58 ;  18  Id.,  79 ;  9  Id.,  508  ; 
14  Barb.,  52,  446  ;  39  Id.,  652  ;  33  Id.,  603  ;  12  Jolins., 
414  ;  1  Hill,  362,  367 ;  5  Den.,  565  ;  14  East,  395  ;  9 
Pet,  602  ;  4  Barn.  &AI.,  300  ;  5  Sinn.,  103  ;  2  Bibb,  573. 

BY  THE  COURT.* — MILLER,  J. — This  is  not  a  case  for 
an  attachment  against  the  board  of  supervisors  for  dis- 
obeying the  order  for  a  peremptory  mandamus,  as  the 
remedy  in  such  cases  should  be  against  those  mem- 
bers of  the  board  who  were  guilty  of  a  contempt  in  re- 
fusing to  obey  the  orders  of  the  court. 

It  is  evident,  however,  that  the  relator  is  entitled  to 
some  relief,  and  I  am  inclined  to  think  that  the  board  of 
supervisors  have  failed  to  comply  with  the  terms  of  the 
order,  substantially  granting  a  peremptory  mandamus. 
Such  being  the  case,  I  think  the  relief  required  can 
properly  be  obtained,  and  should  have  been  granted 
upon  the  motion,  on  the  return  of  the  order  to  show 
cause  in  this  case  ;  and  that  upon  this  appeal,  such 
modification  can  properly  be  made  of  the  order  of  the 
special  term  as  will  meet  the  exigencies  of  the  case  and 
promote  the  ends  of  justice. 

It  is  not  denied  that  the  relator  is  entitled  to  costs 
in  the  case  of  Board  of  Excise  v.  Coan.  The  board 
of  supervisors  have  allowed  all  the  items  of  taxable 
costs  in  the  bill  originally  presented,  and  have  dis- 
allowed the  charges  made  for  subprenaing  witnesses, 
and  the  disbursements  necessarily  made  in  connection 
therewith.  As  to  these  last  mentioned  items,  they  have 
refused  to  allow  any  sum  whatever.  There  is  nothing, 
however,  in  the  papers,  to  show  that  there  is  any  dis- 
pute that  the  per  diem  charges  for  subpoenaing  the  wit- 
nesses were  reasonable,  and  had  been  incurred,  nor 
that  the  disbursements  had  not  actually  been  made. 
No  question  is  made  that  the  charges  for  these  services 

*  Present,  MILLER,  PARKER  and  POTTER,  JJ. 
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were  too  large  ;  and  as  no  lesser  sum  was  allowed,  and 
there  is  no  dispute  as  to  their  being  rendered,  or  their 
value,  it  must  be  assumed,  I  think,  that  they  were  fair 
and  just.  It  is  also  clear  that  these  disbursements 
were  a  proper  charge  for  the  attorney  within  the  scope 
of  his  powers  and  duties,  and  especially  within  the 
spirit  and  meaning  of  the  authority  conferred  upon  him 
by  the  commissioners  of  excise  in  conducting  the  suit, 
the  same  as  any  other  lawful  disbursement  in  the  pro- 
gress of  the  case.  These  charges,  as  well  as  the  dis- 
bursements, were  incurred  under  the  directions  of  the 
proper  officers,  within  their  lawful  sphere  of  action ; 
and  the  services  rendered  and  moneys  expended  were 
absolutely  essential  for  the  successful  prosecution  of 
the  suit  which  had  been  instituted  by  them,  and,  under 
the  circumstances,  the  attorney  would  have  utterly 
failed  in  the  suit  and  neglected  his  duty,  had  he  omit- 
ted to  see  that  needful  steps  were  taken  to  secure  the 
attendance  of  witnesses  upon  the  trial.  The  propriety 
and  accuracy  of  the  charges  made,  is,  in  fact,  conceded, 
and  no  lawful  excuse  is  given  why  they  should  not  be 
allowed  as  rendered  in  the  account.  They  were  un- 
questionably a  lawful  charge  against  the  county,  the 
same  as  any  other  legitimate  claim  for  services  rendered 
or  moneys  necessarily  expended  by  a  public  officer  in 
the  discharge  of  the  duties  of  his  office  (People  «.  Su- 
pervisors of  New  York,  32  N.  Y.,  473  ;  People  v.  Su- 
pervisors of  St.  Lawrence,  30  How.  Pr.,  173 ;  Bryce  V. 
Supervisors  of  Cayuga  County,  20  Barb.,  294  ;  Bright 
v.  Supervisors  of  Chenango,  18  Johns.,  242). 

As  to  the  costs  in  the  Sackrider  case,  although  en- 
tirely rejected,  no.  special  objection  is  made  to  any  of 
the  items  charged,  or  to  the  amount,  and  it  is  not 
claimed  that  the  services,  for  which  remuneration  was 
claimed,  were  not  actually  rendered. 

The  relator  was  lawfully  retained  in  this  case,  and  I 
am  unable  to  discover  any  good  ground  for  refusing  to 
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award  him  a  proper  compensation,  at  least  some  amount 
for  liis  services.  He  acted  in  good  faith,  by  virtue  of 
the  authority  of  the  excise  commissioners  ;  and  it  is  no 
reason  why  he  should  not  be  paid  for  his  services, 
that  the  action  was  unsuccessful.  There  is  no  evi- 
dence of  any  neglect  of  duty  on  his  part,  nor  anything 
to  interfere-  with  the  allowance  of  his  claim  for  the  ser- 
vices rendered  and  expenses  actually  laid  out,  which 
constitute  no  insignificant  portion  of  the  claim  pre- 
sented. 

I  think  that  the  board  of  supervisors  failed  to  com- 
ply with  the  requirements  of  the  writ  of  mandamus,  in 
entirely  rejecting  the  charges  made  in  the  case  of  Coan 
for  services  rendered  and  moneys  expended,  which  it 
must  be  conceded,  upon  every  just  principle,  were 
proper  and  lawful  charges  ;  and  also  in  rejecting  en- 
tirely the  claim  made  for  costs  and  disbursements  in 
the  case  against  Sackrider.  By  allowing  no  sum  for  the 
rejected  charges,  the  board  have  clearly  failed  to  exer- 
cise their  discretion,  and  neglected  a  plain  duty.  It  is 
no  answer  to  say  that  the  relator  had  received  sums  of 
money  for  penalties  and  costs  in  other  cases,  so  long  as 
no  payment  had  been  made  or  applied  upon,  or  was 
claimed  as  on  offset  against,  the  demands  in  contro- 
versy. He  had  a  valid  claim  for  those  services  and  ex- 
penses, and  the  board  of  supervisors  were  bound  to  al- 
low and  audit  some  amount  for  those  which  were  in 
their  discretion,  and  the  law  had  not  fixed,  which  they 
have  completely  failed  to  do. 

The  failure  to  audit  and  allow  any  sum  for  the  ser- 
vices rendered  and  the  disbursements  made,  which  are 
conceded,  can  not  be  considered  as  a  judicial  act, 
which  precludes  the  relator  from  invoking  the  remedy 
of  a  mandamus.  Such  cases  arise  where  the  whole 
amount  is  rejected  for  want  of  proof,  or  because  of  the 
charges  being  illegal,  or  where  some  amount  is  audited  ; 
but  the  rule  has  no  application  where  there  is  no  dis- 
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puto  that  the  services  have  been  rendered,  or  of  the  lia- 
bility to  pay,  and  the  amount  of  the  charges  and  items 
is  not  contested. 

I  am  inclined  to  think  that  the  relator  is  not  enti- 
tled to  the  allowance  of  interest,  as  the  demands  have 
never  been  formally  adjusted,  and  there  is  no  proof  to 
establish  a  custom  to  charge  interest  which  was  known 
to  all  the  parties  or  generally  understood. 

I  am  of  the  opinion  that  the  order  of  the  special 
term  was  erroneous,  denying  the  motion  absolutely, 
and,  as  the  order  to  show  cause  includes  other  re- 
lief, and  all  the  facts  are  before  us,  that  an  order  should 
be  entered  reversing  the  order  of  the  special  term  and 
directing  that  a  peremptory  mandamus  issue  to  the 
board  of  supervisors  commanding  them  to  allow  the  re- 
lator the  bills  rendered  in  the  two  cases  referred  to. 
The  relator  should  also  have  ten  dollars  costs  of  mo- 
tion and  ten  dollars  costs  of  this  appeal. 

The  order  may  be  drawn  and  served  upon  the  at- 
torney for  the  respondents,  who  may  serve  amendments 
within  five  days  thereafter,  and  the  order  may  be  set- 
tled upon  not  less  than  five  days'  notice. 
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THE   PEOPLE,    ex  rel.    JOHNSON,   against   THE 
SUPERVISORS  OF  DELAWARE. 

{No.  2  of  this  name.'] 

Supreme    Court,  Third  Department,   SixtJi  District ; 
General  Term,  June,  1870. 

MANDAMUS. — AUDIT    OF   ACCOUNTS. —  PRESENTATION 
OF  CLAIM  TO  SUPEEVISOES. 

The  refusal  of  the  board  of  supervisors  to  audit  a  claim  will  not  be 
reviewed  and  a  mandamus  issued,  unless  the  claim  was  presented  in 
the  form  of  an  account  duly  verified. 

Neither  the  report  of  a  committee  of  the  supervisors,  setting  forth  the 
items  of  the  claim,  nor  an  official  report  made  by  the  claimant  as  a 
public  officer,  can  be  regarded  as  a  presentation  of  the  claim,  for  this 
purpose. 

Appeal  from  an  order  refusing  a  mandamus. 

The  relator,  Stephen  C.  Johnson,  being,  in  1861,  an 
attorney  of  the  board  of  commissioners  of  excise  of 
Delaware  county,  reported  to  the  commissioners  a 
statement  of  his  account  with  them,  showing  a  balance 
due  him  of  one  hundred  and  thirteen  dollars  and  forty- 
three  cents.  The  commissioners  reported  the  same,  at 
his  request,  to  the  defendants,  who  referred  the  report 
to  their  committee,  by  whom  the  report  was  approved 
as  correct.  In  the  following  year  the  relator  made 
another  verified  report,  in  which,  among  other  things, 
he  re- stated  the  balance  of  the  former  report,  and 
requested  payment. 

The  commissioners  laid  the  second  report  before  the 
defendants,  and  it  was  referred  by  them  to  the  commit- 
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tee ;  and  subsequently  the  defendants,  without  ques 
tioning  the  accuracy  of  the  account,  made  an  order, 
requesting  him  to  collect  the  fees  of  which  it  consisted, 
from  the  persons  prosecuted.  At  a  subsequent  annual 
meeting  of  defendants,  the  relator  again  presented  his 
verified  account  for  the  aforesaid  balance.  They  refer- 
red the  account  to  the  committee,  who  subsequently, 
and  without  assigning  reasons,  rejected  the  account. 

The  relator's  application  for  a  mandamus  was 
denied  at  special  term  ;  the  following  opinion  being 
rendered : 

BOAKDMAN,  J. — The  account  is  not  presented  by 
items,  in  such  form  as  required  by  law.  Nor  is  the 
original  report  made  by  Mr.  Johnson  to  the  excise  com- 
missioners, in  1861,  in  any  better  condition.  Neither 
the  one  nor  the  other  show  the  items  of  the  account,  nor 
the  sources  of  the  indebtedness.  The  report  made  to 
the  commissioners,  and  by  them  filed  as  part  of  their 
report  to  the  board  of  supervisors,  is  not  a  presentation 
by  Mr.  Johnson  of  a  claim  against  the  county  to  the 
board.  Nor  has  the  board,  by  filing  such  report,  con- 
taining a  statement  of  amount  claimed  by  Mr.  Johnson 
to  be  his  due,  recognized  its  correctness,  or  been  estop- 
ped from  its  examination.  As  no  reason  has  been 
given  why  the  claim  was  rejected,  we  are  left  to  con- 
jecture. It  may  have  been  rejected  for  want  of  form  ; 
but  in  that  case  it  should  have  been  returned,  and 
notice  given  to  Mr.  Johnson  that  the  bill  should  be 
made  out  in  items,  so  that  the  supervisors  could  judge 
of  their  legality  and  necessity.  It  may  have  been 
rejected  because  the  excise  commissioners  had  no  au- 
thority to  employ  an  attorney,  and  charge  the  county 
with  the  expense  thus  incurred ;  or  it  may  have  been 
rejected  upon  the  plea  that  the  claim  was  so  old  and 
stale  that  the  relator  should  not  be  permitted  to 

recover  it. 

N.  s. — LX— 27 
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Whatever  view  the  board  took  should  have  been  com- 
municated to  the  relator,  so  that  he  could  remedy  the 
defect,  or  satisfy  the  judgment  of  the  supervisors  that 
the  bill  was  correct,  and  should  be  paid.  I  cannot  see, 
however,  how  the  court  can  order  this  bill,  as  presented, 
to  be  audited  and  paid.  It  is  not  possible  to  determine 
that  it  is  just  and  proper  to  be  allowed,  because  it  con- 
tains nothing  from  which  such  judgment  can  fairly  be 
formed.  The  items  constituting  this  account  may  be, 
when  seen,  all  legal  and  proper,  or  they  may  be  wholly 
or  partially  illegal,  and  improper  to  be  allowed. 

For  this  reason  the  motion  must  be  denied  ;  but  as 
the  board  have  neglected  to  make  known  the  cause  of 
rejecting  the  bill,  and  as  the  denial  of  the  motion  is 
upon  a  ground  which  could  have  been  obviated  if  made 
known  to  the  relator,  the  motion  is  denied  without 
costs. 

From  the  order  entered  on  this  decision  the  relator 
appealed  to  the  court  at  general  term. 

Stephen  O.  Johnson,  relator  in  person, — Insisted  that 
by  reason  of  adopting  the  report,  without  objection, 
the  account  had  become  liquidated,  and  defendants 
were  estopped  from  questioning  it  (2  N.  Y.  [2  Comsi.~], 
170  ;  10  Barb.,  213  ;  4  Paige,  481 ;  4  CrancTi,  306  ;  1 
Story  Eq.,  §  526  ;  2  Atk.,  251  ;  1  Abb.  N.  T.  Dig.,  19  ; 
35  Barb.,  408;  20  Id.,  294;  18  Johns.,  242;  2  Crary 
Pr.,  55;  10  N.  T.  [6  Seld.~\,  202;  5  Den.,  401;  26 
Wend.,  404;  11  Id.,  477;  7  Id.,  441;  15  Johns.,  424; 
30  How.  Pr.,  173;  35  Barb.,  408;  Moses  on  Mand., 
125;  1  Crary  Pr.,  200;  1  Hill,  154;  7  Paige,  364; 
2  Id.,  327). 

William  Gleason,  for  the  defendants,  respond- 
ents,— Referred  to  the  cases  cited  by  him  in  the  preceding 
cause. 
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BY  THE  COTJKT.*—  MILLER,  P.  J.— The  relator's 
claim  against  the  county  of  Delaware,  to  enforce  the  pay- 
ment of  which  he  invokes  the  remedy  of  a  mandamus, 
appears  to  be  equitable  and  just,  and  would  seem  to 
have  been  a  demand  which  might  properly  and  fairly 
have  been  audited  by  the  board  of  supervisors.  But  as 
they  have  refused  to  allow  it,  and  as  it  was  not  pre- 
sented in  a  shape  from  which  it  can  be  determined  on 
its  face  that  the  demand  was  a  lawful  charge  against 
the  county,  it  is  difficult  to  see  how  this  court  can  make 
a  peremptory  order  that  the  bill  be  audited  and  paid  as 
presented.  There  are  no  items  before  us,  or  statements 
in  the  papers  which  show  what  specific  charges  in  the 
way  of  items  were  presented  to  the  board  of  super- 
visors. 

Not  only  was  the  account  not  presented  by  items  as 
the  law  requires,  but  there  is  nothing  to  show  what  the 
items  were. 

The  claim  made,  that  it  was  fixed  and  liquidated  by 
the  board  on  a  prior  occasion,  does  not  obviate  the 
difficulty  in  allowing  a  mandamus  for  a  demand  which 
the  court  cannot  see  is  unquestionably  lawful  as  well  as 
just.  An  account  of  items  is  not  furnished  from  which 
it  is  apparent  what  specific  charges  are  made  in  the 
account ;  and  even  if  the  report  of  the  relator  showed 
a  detailed  statement,  no  such  statement  was  presented 
in  the  form  of  an  account,  duly  verified,  according  to 
law.  The  report  of  the  commissioners  or  of  the  relator 
cannot,  I  think,  be  considered  as  a  presentation  of  a 
claim  against  the  county  according  to  law. 

It  does  not  distinctly  appear  upon  what  ground  this 
claim  was  rejected.  While  it  would  be  eminently  just 
to  the  relator,  for  the  board  to  advise  him  of  the  alleged 
defect,  and  furnish  him  an  opportunity  to  remedy  the 
difficulty  if  he  could  do  so,  yet,  as  the  case  stands,  I 

*  Present — MILLER,  POTTER,  and  PARKER,  JJ. 
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cannot  but  regard  the  action  of  the  board  as  a  judicial 
act,  which  we  cannot  review,  and  with  which  we  are 
not  at  liberty  to  interfere. 

The  order  of  the  special  term,  therefore,  must  be 
affirmed,  with  ten  dollars  cost  of  appeal. 


SMITH  against  SMITH. 

Buffalo  Superior  Court ;  Special  Term,  October,  1870. 
VENDOK'S  LIEN. — ASSIGNABILITY. 

A  vendor's  lien  is  assignable,  with  the  debt  -which  it  secures ;  but  the 
lien  ceases  to  exist  whenever  the  acts  of  the  vendor  manifest  that  it 
is  not  relied  upon.  Hence,  if  he  so  assigns  the  debt  as  to  have  no 
further  interest  in  its  payment,  and  omits  to  assign  the  lien  in  terms, 
the  lien  is  destroyed. 

This  action  was  brought  by  George  W.  Smith 
against  Emily  Smith  and  others,  to  enforce  an  alleged 
equitable  lien,  asserted  upon  the  following  facts  : 

On  April  25,  1865,  one  Daniel  Hibbard,  by  war- 
ranty deed  bearing  date  that  day,  conveyed  a  certain 
lot  of  land  situate  in  the  city  of  Buffalo,  to  William  H. 
Smith,  in  fee,  for  the  price  of  six  hundred  and  seventy- 
five  dollars. 

There  were  certain  outstanding  taxes  and  assess- 
ments which  were  liens  on  the  land,  and  which  Hibbard 
was  to  discharge. 

Smith,  upon  the  delivery  of  the  deed,  paid  five  hun- 
dred dollars  to  Hibbard  and  gave  to  Mm  a  written 
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agreement  to  pay  the  balance,  one  hundred  and  sev- 
enty-five dollars,  when  the  land  should  be  freed  of  said 
liens. 

These  taxes  and  assessments  were  subsequently 
paid  by  Hibbard,  and  the  land  discharged  from  the 
liens  thereof,  and  Hibbard  was  entitled  to  the  said  one 
hundred  and  seventy-five  dollars.  Smith  paid  him  a 
portion  of  it. 

In  December,  1865,  Smith  died,  seized  of  the  land, 
leaving  a  widow  and  two  infant  children,  the  defend- 
ants in  this  action. 

On  March  22, 1870,  Hibbard  delivered  to  the  plaintiffs 
the  aforesaid  agreement  with  an  assignment  annexed 
to  it  in  the  following  words,  to  wit : 

' '  For  and  in  consideration  of  the  sum  of  one  hundred 
and  eleven  dollars  and  five  cents,  being  the  amount 
now  unpaid  upon  the  annexed  contract  made  by  W. 
H.  Smith  to  me,  dated  April  25, 1865, 1,  Daniel  Hibbard, 
hereby  sell  and  assign  said  contract  to  George  W. 
Smith,  to  be  collected,  however,  only  in  Ms  name  and  at 
Ms  cost,  risk,  and  expense,  and  without  recourse  to  me. 

"  Dated  March  22,  1870. 

"  DANIEL  HIBBAED." 
\ 

The  action  is  to  enforce  an  equitable  lien  on  the 
land  which,  it  is  claimed,  exists  for  the  unpaid  pur- 
chase money. 

Bowen  &  ^Rogers,  for  plaintiffs. 
Spencer  Clinton,  for  infant  defendants. 

MASTER,  J.— It  is  contended  on  the  part  of  the  de-  • 
fendant.— 1.  That  Hibbard,  the  vendor,  had  no  lien  on 
the  land  for  the  unpaid  purchase  money. 

2.  That  if  he  had,  it  was  personal  to  himself,  and  not 
assignable. 
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3.  If  assignable,  it  did  not  pass  to  the  plaintiff  by 
the  assignment  proven. 

By  the  settled  law  of  this  State,  Hibbard,  the  ven- 
dor, had  a  lien  on  the  land  in  equity  for  the  unpaid 
purchase  money. 

The  lien  of  the  vendor  upon  the  land  for  the  unpaid 
purchase  money,  after  an  absolute  conveyance  of  the 
land,  is  an  anomaly,  and  is  subject  to  the  marked 
qualification,  that  whenever  a  vendor  manifests  an  in- 
tention not  to  rely  upon  it  for  the  purchase  money,  it 
is  regarded  as  waived — it  ceases  to  exist  (Colt  v.  Fou- 
gera,  36  Barb.,  195 ;  Fish  v.  Potter,  2  Keyes,  64).  In 
many  of  the  States  of  this  Union,  it  is  not  recognized. 

This  lien  affects  the  vendor  in  his  estate.  And 
therefore,  under  our  law,  upon  the  death  of  the 
vendor,  it  is  transmitted,  with  the  debt  for  which  it  is  a 
security,  to  his  personal  representatives,  and  can  be  en- 
forced by  them. 

In  this  State,  everything  which  can  be  transmitted 
to  personal  representatives,  is  the  subject  of  assignment 
inter  mvos. 

"  The  power  to  assign  and  transmit  to  personal  rep- 
resentatives, are  convertible  propositions"  (Zabriskie 
«.  Smith,  13  N.  Y.,  322;  Fried  v.  New  York  Central 
K.  R.  Co.,  25  How.  Pr.,  285). 

It  therefore  follows,  as  a  logical  conclusion,  that  the 
equitable  lien  of  a  vendor  of  land,  for  the  payment  of 
the  purchase  money,  is  capable  of  being  assigned 
with  the  debt  for  the  payment  of  which  it  is  a  se- 
curity. 

I  do  not  understand  that  there  is  any  doubt  or  dif- 
ference of  opinion  in  respect  to  the  questions  presented 
for  consideration  in  this  case,  when  the  vendor  has  only 
given  a  bond  or  an  agreement  to  convey  the  land. 

For  the  the  courts  of  all  the  States,  with  the  ex- 
ception of  those  of  Ohio,  which  recognize  the  equitable 
lien  of  the  vendor  for  the  unpaid  purchase  money  after 
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the  conveyance  of  the  land,  but  consider  it  personal  to 
the  vendor,  and  not  assignable,  hold  that  when  the 
vendor  has  simply  given  a  bond  or  an  undertaking  to 
convey  the  land,  his  assignment  or  transfer  of  the  pur- 
chase money  debt,  carries  with  it,  to  his  assignee,  as  an 
incident,  the  right  of  recourse  to  the  land  to  enforce  its 
payment  (Roper  v.  McCook,  7  Ala.,  318 ;  Hall  n. 
Click,  5  Id.,  363  ;  Kelly  v.  Payne,  18  Id.,  371  ;  Wells 
V.  Morrow,  38  Id.,  125  ;  More  v.  Andus,  14  Ark.,  634  ; 
Shall  v.  Biscoe,  18  Id.,  142  ;  Rakestraw  v.  Hamilton, 
14  Iowa,  147 ;  Ferry  v.  George,  37  Miss.,  539  ;  Adams 
v.  Cowherd,  30  Mo.  [9  Jones'],  658). 

But,  when  there  has  been  an  absolute  conveyance 
of  the  land  by  the  vendor,  the  courts  are  not  agreed  as 
to  the  exact  nature  of  the  vendor' s  lien  for  the  unpaid 
purchase  money. 

Some  of  them  hold  that  the  lien  is  not  an  original, 
specific,  and  absolute  charge  on  the  land,  but  only  an 
equity  to  resort  to  the  land  after  all  remedy  at  law  has 
been  exhausted  against  the  personal  estate  of  the  debt- 
or (Roper  •».  McCook,  supra;  Bottorf  v.  Conner,  1 
BlacTcf.,  287;  Russell  v.  Todd,  7  Id.,  239;  Pratt  v. 
Van  Wyck,  6  GUI  &  J.,  495  ;  Richardson  v.  Stillinger, 
12  Id.,  478). 

While  others  hold  that  such  lien  may  be  enforced 
in  equity,  without  any  previous  proceedings  at  law 
(Richardson  v.  Baker,  5  J.  J.  Marsh.,  323 ;  Galloway 
v.  Hamilton,  1  Dana  [Ky.],  576 ;  Bradley  v.  Bosley, 
1  Barb.  Ch.,  125. 

The  courts  of  Alabama,  Arkansas,  California, 
Georgia,  Illinois,  Iowa,  Mississippi,  Ohio  and  Tennes- 
see hold  that  the  equitable  lien  of  the  vendor  of  land 
after  conveyance,  is  personal  to  him,  and  except  under 
peculiar  equitable  circumstances,  is  not  assignable. 
And  that  when  the  vendor  assigns  the  purchase  money 
debt,  so  that  there  is  no  recourse  to  him,  the  lien  is 
gone  (Hall  v.  Click,  5  A  la.,  363  ;  White  v.  Stover,  10 
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Id.,  441 ;  Shall  v.  Biscoe,  18  ArTc.,  142 ;  Baum  t>. 
Grigsby,  21  Cal.,  172  ;  Lewis  v.  Cavillaud,  21  Id., 
178;  Williams  V.  Young,  21  Id.,  227;  Wellborn  v. 
Williams,  9  Geo.,  86 ;  Webb  «.  Robinson,  14  Id.,  216 ; 
Richards  v.  Learning,  27  III.  431 ;  Keith  v.  Homer,  32 
Id.,  524  ;  Dickinson  v.  Chase,  1  Morris,  492  ;  Briggs  v. 
Hill,  6  How.  \_Miss. \  362;  Walker  v.  Williams,  30 
Miss.,  165  ;  Stratton  v.  Gold,  40  Id.,  778  ;  Jackman  v. 
Hallock,  1  Ohio,  318  ;  Tiernan  v.  Beam,  2  7^.,  383 ; 
Bush  i).  Kinsley,  14  Id.,  20;  Horton  v.  Horner,  Id., 
437;  Green  v.  Demoss,  10  Humph.,  371;  Gann  v. 
Chester,  5  Yerger,  205 ;  Graham  v.  Me  Campbell, 
Meigs,  52.) 

In  Adams  v.  Cowherd  (30  Mo.  [9  Jones],  458),  there 
is  an  obiter  dictum  to  the  same  purport. 

The  court  of  chancery  of  Maryland  held  the  same 
doctrine  (Iglehart  «.  Armiger,  1  Bland  Gil.,  519 ; 
Dixon  v.  Dixon,  1  Md.  <Jh.  Dec.,  220). 

Subsequently,  the  court  of  appeals  of  that  State 
declared  its  unwillingness  to  go  to  the  extent  of  holding 
that  the  lien  was  not  assignable,  but  ruled  that  it 
required  an  assignment  of  it,  in  terms,  to  pass  it,  and 
that  when  the  assignment  was  without  recourse,  and 
did  not  in  express  terms  include  the  lien,  it  was  extin- 
guished. 

The  courts  of  Kentucky  and  Indiana  hold  that  the 
equitable  lien  of  the  vendor  of  land  after  conveyance, 
is  assignable,  and  passes  with  the  assignment  of  the 
purchase  money  debt,  as  an  incident  to  it  (Johnson  v. 
Gwathmey,  4  Litt.,  318;  Kenny  v.  Collins,  Id.,  289; 
Honore  v.  Bakewell,  6  B.  Monroe,  67 ;  Ripperdon  v. 
Cozine,  8  Id.,  465 ;  Eubanks  v.  Poston,  5  Monr.,  286 ; 
Fisher  v.  Johnson,  5  Ind.,  492 ;  Kern  v.  Hazlerigg, 
11  Id.,  443). 

The  question,  whether  the  transfer  of  the  note  of  the 
vendee  of  land  given  for  the  purchase  money,  carries 
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with  it  the  vendor's  lien,  was  u]5  in  the  case  of  White 
v.  Williams  (I  Paige,  502). 

Its  solution  was  not  necessary  to  the  decision  of  the 
case. 

The  chancellor  seemed  to  be  of  the  opinion  that  the 
lien  did  not  pass  ;  that,  if  it  was  not  lost,  it  could  only 
be  enforced  in  the  name  of  the  vendor,  as  trustee  of  it 
for  his  assignee. 

In  Hallock  v.  Smith  (3  Barb.,  267),  it  was  held  that 
the  lien  was  assignable,  and  could  be  enforced  by  the 
assignee,  when  the  vendor  continued  to  have  a  pecu- 
niary interest  in  the  payment  of  the  assigned  debt. 

The  court  said  :  "If  the  note  or  bond  of  the  vendee 
is  assigned  or  transferred  to  a  third  person,  for  his 
benefit,  the  security  is  gone  forever. 

' '  The  reason  is,  that  there  is  no  peculiar  equity  in 
favor  of  the  third  person.  But  that  does  not  apply 
where,  as  in  this  case,  the  transfer  is  only  for  the  pur- 
pose of  paying  the  debt  of  the  vendor,  so  far  as  it  may 
be  available,  and  is  therefore  for  his  benefit.  There  the 
equity  continues." 

Chancellor  BLAND,  in  Iglehart  v.  Armiger,  supra, 
speaking  of  the  vendor' s  lien  after  conveyance,  said  : 
"  It  is  a  vendor's  security  or  privilege.  It  is  indispen- 
sably necessary  to  the  existence  of  such  a  lien  that  par- 
ties should  stand  in  the  relation  towards  each  other  of 
vendor  and  vendee  of  real  estate,  the  purchase  money 
of  which  has  not  been  fully  paid. 

"If  that  relationship  is  in  any  manner  whatever  put 
off,  altered,  or  relinquished,  an  equitable  lien  either 
cannot  arise,  or  will  be  destroyed. 

"The  pure  relationship  of  creditor  and  debtor  is 
incompatible  with  the  existence  of  an  equitable  lien, 
excludes  or  extinguishes  it." 

Judge  NISBET,  in  Williams  v.  Williams,  supra, 
said  :  "The  question  is,  whether,  upon  a  naked  assign- 
ment of  the  notes  of  the  vendee,  the  lien  of  the  vendor 
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attaches  to  the  notes  in  the  hand  of  the  assignee  ?  Upon 
principle  and  authority,  our  judgment  is  that  it  does 
not.  I  admit  that  a  contrary  idea  is  sustained  by  some 
of  the  analogies  of  the  law.  Generally,  for  example, 
incidents  follow  the  principal.  But  the  vendor1  s  lien  is 
peculiar ;  it  is  sui  generis,  and  distinguished  from 
those  things  to  which  it  has  some  resemblance.  ...  It 
does  not  exist  by  virtue  of  the  civil  law  ;  it  is  the  crea- 
ture of  the  courts  of  equity  ;  and  it  is  of  force  according 
as  it  is  regarded  by  those  courts." 

The  counsel  of  the  plaintiff  said,  that  in  marshaling 
securities  the  vendor  will  be  compelled  to  enforce  his 
lien.  This  is  doubtless  so.  But  that  does  not  show 
that  it  is  assignable,  or  that  it  passed  to  the  plaintiff 
by  the  assignment  in  this  case.  That  is  merely  com- 
pelling the  vendor  to  enforce  Ms  lien  or  privilege,  so 
that  the  just  expectations  of  those  persons  who  have 
claims  upon  the  personal  estate  of  the  vendee  may  not 
be  disappointed. 

I  conclude  that  the  lien  of  the  vendor,  in  equity, 
upon  the  land,  for  the  unpaid  purchase  money,  after  he 
has  absolutely  conveyed  the  land,  does  not  rest  upon 
principle,  but  is  a  creature  of  chancery,  with  the  anom- 
alous element  that  it  ceases  to  exist,  whenever  the 
vendor,  by  act,  manifests  that  it  is  not  relied  upon. 
Hence,  if  at  the  time  of  the  conveyance,  the  vendor 
takes  security  for  the  payment  of  the  purchase  money, 
the  lien  cannot  arise  ;  or,  if  he  subsequently  takes  secu- 
rity, the  lien  is  thereby  destroyed. 

It  is  therefore  distinguishable  from  those  incidents 
which  generally  follow  the  principal. 

When  the  vendor  assigns  the  purchase  money  debt, 
and  continues  to  have  a  pecuniary  interest  in  its  pay- 
ment, he  does  nothing  manifesting  an  intention  not  to 
rely  upon  the  lien.  His  interest  to  preserve  it  remains. 

But,  when  he  assigns  the  debt  in  such  manner  and 
form  as  to  have  no  further  interest  in  its  payment,  and 
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omits  to  assign  the  lien  in  terms,  he  manifests  the  intent 
that  the  lien  is  no  longer  to  be  relied  upon  ;  and  that 
destroys  it. 

I  am  of  the  opinion  that  in  this  case,  both  on  prin- 
ciple and  authority,  the  vendor's  lien  is  gone. 

The  complaint  must  be  dismissed. 


MASON  against  BRESLIN. 

New   York  Superior  Court;   General  Term,  Febru- 
ary^ 1870. 

EXCEPTIONS  TO  BE  HEARD  AT  GENERAL  TEEM.— RE- 
VIEWING NONSUIT. — PAEOL  EVIDENCE  OF 
LIABILITY  ON  LEASE. — PLEADING. — 
EQUITABLE  ASSIGNMENT. 

Plaintiff's  exception  to  a  nonsuit  ordered  at  the  trial  before  the  court 
and  a  jury,  may  be  ordered  to  be  heard  at  general  term  in  the  first 
instance,  although  he  has  taken  exceptions  to  rulings  as  to  evidence. 
That  ground  of  objection  to  a  hearing  in  the  first  instance  at  gen- 
eral term  only  holds  good  against  a  verdict  taken  subject  to  the 
opinion  of  the  general  term. 

The  only  two  cases  in  which  proceedings  at  a  jury  trial  can  be  reviewed 
at  a  general  term  in  the  first  instance,  and  before  judgment, — 
stated ;  and  the  practice  explained. 

In  an  action  for  rent  due  upon  a  written  lease  executed  by  two  of  four 
defendants  named  in  the  complaint,  parol  proof  offered  by  plaintiff 
of  the  existence  of  an  understanding  between  him  and  all  the 
defendants,  to  the  effect  that  the  lease  should  be  executed  by'the 
first-named  two  defendants  for  the  benefit  of  a  copartnership  to  be 
formed  between  all  the  defendants,  which  partnership  was  subse- 
quently formed,  is  not  admissible  for  the  purpose  of  fastening  an 
original  liability  under  the  lease  upon  all  the  defendants. 

A  defendant  will  not  be  held  liable  for  rent  as  equitable  assignee  of  a 
lease,  upon  the  ground  of  the  privity  of  estate  existing  between  him 
and  the  lessor,  unless  charged  as  such  in  the  pleadings. 
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Appeal  from  an  order. 

The  action  was  brought  by  Rodney  I.  Mason  against 
Patrick  Breslin  (and  also  other  defendants  who  did  not 
appear),  to  recover  a  balance  of  rent  upon  a  lease  under 
seal.  The  defendant  Breslin,  by  separate  answer,  de- 
nied each  and  every  allegation  contained  in  the  com- 
plaint. 

Upon  the  trial  it  appeared,  before  plaintiff  rested 
his  case,  that  the  lease  bore  date  October  17,  1868,  and 
was  executed  by  the  plaintiff  to  the  defendants,  Thomas 
J.  Stevens  and  Moses  Isles  ;  that  the  term  was  to  com- 
mence on  October  20,  1868,  and  to  end  on  May  1,  1872. 

It  further  appeared,  that  subsequently  articles  of 
copartnership  were  entered  into  between  the  defendants, 
Thomas  J.  Stevens,  Moses  Isles,  Joseph  Martin,  and 
Patrick  Breslin,  bearing  date  October  20,  1868,  and 
executed  October  30,  1868,  whereby  a  copartnership 
was  formed  between  the  four  parties  named  therein, 
which  was  to  commence  on  October  20,  1868,  and  to 
continue  until  May  1,  1872.  By  these  articles  it  was 
agreed  that  Breslin  was  to  supply  all  the  funds  neces- 
sary for  the  purposes  of  the  copartnership ;  that  he 
should  have  the  entire  and  exclusive  management  of 
the  financial  department ;  that  Isles,  Stevens,  and  Mar- 
tin were  to  supply  the  lease  above  described  ;  that  all 
rents  and  expenses,  however,  should  be  equally  dis- 
charged, and  all  profits  and  losses  equally  divided 
between  the  partners.  The  firm,  so  composed,  occupied 
the  premises  described  in  the  lease  during  the  period 
for  which  rent  was  claimed.  Plaintiff  proved  the 
amount  of  rent  due  under  the  lease  ;  that  the  lease  was 
made  out  before  the  formation  of  the  copartnership,  but 
not  delivered  until  afterwards,  and  that  the  defendant 
Breslin  had  promised  to  pay  the  rent. 

The  following  questions  were  propounded  to  the 
plaintiff,  on  his  direct  examination : 
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u  Was  it  agreed  between  you  and  these  defendants 
that  Mr.  Breslin  should  be  in  the  concern  ?" 

'  *  Did  he  ever  say  anything  to  you  about  his  being 
a  tenant  in  the  premises?" 

These  questions  were  severally  objected  to  by  the 
defendant,  and  excluded  by  the  court.  Plaintiff  ex- 
cepted. 

The  plaintiff  thereupon  offered  to  prove  that  it  was 
the  understanding  between  the  plaintiff  and  the  defend- 
ant, Breslin,  that  the  lease  should  be  taken  in  the  name 
of  Stevens  &  Isles,  for  the  benefit  of  the  copartnership 
composed  of  the  defendants. 

The  court  excluded  the  evidence,  and  plaintiff  ex- 
cepted. 

Plaintiff  having  rested,  defendant  moved  for  a  dis- 
missal of  the  complaint,  which  motion  was  granted. 
Plaintiff  excepted,  and  a  formal  order  was  thereupon 
drawn  up  and  entered,  which,  after  setting  forth  the 
title,  &c.,  reads  as  follows  : 

"  This  case  coming  on  for  trial  before  the  court  and 
a  jury,  and  a  motion  being  made  by  Freling  H.  Smith, 
of  counsel  for  the  defendant  Breslin,  that  the  com- 
plaint herein  be  dismissed,  it  is  ordered  that  said  mo- 
tion be  granted,  subject  to  the  opinion  of  the  general 
term  on  a  case  and  exceptions  to  be  made  by  the  plain- 
tiff, the  same  to  be  heard  in  the  first  instance  at  gen- 
eral term,"  &c.  &c.  Plaintiff  excepted. 

The  order  also  directed  a  stay  of  proceedings  until 
the  decision  at  general  term. 

Taylor  &  Andrews,  attorneys  for  plaintiff. 
Freling  H.  Smith,  attorney  for  defendant. 
Br   THE    COURT.* — FREEDMAW,    J. — It   has    been 
*  Present,  BARBOTJB,  Ch.  J.,  McCtmw  and  FREEDMAN,  JJ. 
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settled  by  a  long  series  of  decisions  that  there  are  but 
two  cases  in  which  the  proceedings  upon  a  trial  before 
a  court  and  jury  can  be  reviewed  at  a  general  term  in 
the  first  instance,  before  judgment. 

One  is  where  the  unsucessful  party  desires  to  move 
for  a  new  trial  upon  exceptions  taken  by  him  upon  the 
trial,  and  the  trial  judge  directs  that  such  motion  upon 
said  exceptions  be  heard  in  the  first  instance  at  a  gen- 
eral term,  and  that  the  entry  of  judgment  be  suspended 
until  the  decision  of  the  general  term.  In  such  case, 
the  exceptions  must  be  there  heard  in  the  first  instance, 
and  judgment  there  given  under  section  265  of  the 
Code.  Upon  such  hearing,  no  question  of  fact  can  be 
discussed,  nor  the  point  that  the  verdict  of  the  jury  is 
against  the  weight  of  evidence  (Hotchkins  v.  Hodge,  38 
Barb.,  118).  If  the  exceptions  are  sustained,  the  gen- 
eral term  will  grant  a  new  trial ;  if  overruled,  render 
final  judgment. 

The  other  case  is,  where,  upon  the  trial,  an  uncontro- 
verted  state  of  facts  is  presented,  involving  only  ques- 
tions of  law,  without  exceptions  on  either  side  to  the 
reception  or  rejection  of  evidence,  and  the  trial  judge 
directs  a  verdict  subject  to  the  opinion  of  the  court  at  a 
general  term  (§  265).  In  form,  the  verdict  may  be  di- 
rected in  favor  of  one  party  or  the  other,  and  it  is  quite 
immaterial  which.  The  only  effect  of  rendering  the 
verdict  in  favor  of  a  party  is,  that  it  devolves  on  him  to 
prepare  the  case  upon  which  the  general  term  is  to  ren- 
der judgment  (16  N.  Y.,  605).  Such  a  verdict  suspends 
the  entry  of  judgment  until  the  decision  at  general 
term  (Gilbert  v.  Beach,  16  N.  Y.,  608  ;  Roosa  v.  Sny 
der,  12  How.  Pr.,  286).  Application  for  judgment 
must  be  made  at  general  term,  and  upon  such  applica- 
tion the  question  to  be  decided  is  never  whether  a  new 
trial  shall  be  granted,  but  which  party,  upon  the  con- 
ceded state  of  facts,  shall  have  final  judgment.  The 
facts  must  be  undisputed  or  specially  found  by  the 
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jury,  for  the  general  term  in  such  case  has  no  right,  of 
itself,  to  deduce  facts  from  disputed  or  uncertain  evi- 
dence (Cobb  v>  Cornish,  16  If.  Y.,  205 ;  S.  C.,  6  Alb. 
Pr.,  129  ;  15  Now.  Pr.,  407  ;  Gilbert  a.  Beach,  16  N. 
Y.,  608 ;  Purchase  v.  Matteson,  25  N.  Y.,  211  ;  S.  C., 
15  Abb.  Pr.,  402 ;  Havemeyer  «.  Cunningham,  8  Id.,  1 ; 
Beebe  v.  Ayres,  28  Barb.,  283 ;  Whitaker  v.  Merrill, 
28  Id.,  526  ;  Sackett  v.  Spencer,  29  Id.,  188 ;  Bell  v. 
Shibley,  33  Id.,  614 ;  Porter  «.  Lobach,  2  Bosw.,  188 ; 
Brower  n.  Orser,  2  Id.,  365 ;  Chambers  T.  Grantzon,  7 
Id.,  414 ;  Purchase  «.  New  York  Exchange  Bank,  10 
Id.,  564). 

In  the  case  under  consideration  the  order  made  at 
the  trial  term  was  drawn  up  in  a  very  objectionable 
form,  but  is  in  effect  an  order  directing  that  the  ex- 
ceptions be  heard  at  general  term  in  the  first  instance, 
and  must  be  considered  and  treated  as  such.  The  po- 
sition assumed  by  the  plaintiff  on  the  argument,  that 
the  order  is  unauthorized  for  the  reason  that  exceptions 
were  taken  by  him  to  the  exclusion  of  evidence,  is, 
therefore,  untenable.  An  objection  upon  this  ground, 
as  above  shown,  holds  good  only  in  a  case  where  a  ver- 
dicfhsis  been  directed,  subject  to  the  opinion  of  the 
court  at  general  term.  Nor  is  there  any  merit  in  the 
point  discussed  by  the  plaintiff,  that  a  trial  judge  can- 
not nonsuit  a  plaintiff  and  order  plaintiff's  exception 
to  such  a  ruling  to  be  heard  in  the  first  instance  at  a 
general  term,  and  that  such  disposition  of  the  case 
amounts  to  a  mistrial,  for  which  reason  a  new  trial 
should  be  ordered.  The  decision  to  this  effect  of  the 
supreme  court  in  Hoagland  v.  Miller  (16  Abb.  Pr.,  104), 
was  subsequently  reversed  by  the  same  court  in  Lake 
v.  Artisan's  Bank  (17  Id.,  237),  and  by  the  court  of 
appeals  in  Huntington  v.  damn  (38  N.  Y.,  182). 

Section  265  of  the  Code  contains  no  limitation  re- 
stricting the  exceptions  which  may  be  directed  to  be 
heard  at  general  term  in  the  first  instance,  to  a  particu- 
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lar  class  taken  at  the  trial.  An  exception  to  the  grant- 
ing of  a  motion  for  a  nonsuit  or  dismissal  of  the  com- 
plaint, stands  upon  the  same  footing  as  an  exception 
taken  by  the  plaintiff  to  the  judge's  rulings  in  the  ad- 
mission or  rejection  of  evidence,  and  where  the  judge 
at  the  same  time  directs  a  suspension  of  the  entry  of 
judgment,  the  exception  to  the  order  of  dismissal  is 
not  an  exception  to  the  final  judgment  or  decision  of 
the  action,  for  such  final  disposition  of  the  case  is  made 
by  the  general  term,  if  the  exceptions  are  overruled. 
In  such  case,  all  the  exceptions  will  be  heard  together, 
at  general  term. 

The  order  dismissing  the  complaint  operates  as  a  dis- 
missal against  the  defendant,  Patrick  Breslin,  only,  and 
can  in  no  wise  prejudice  plaintiff's  rights  against  the 
other  defendants,  who  have  not  appeared  in  the  action. 

Having  disposed  of  the  questions  of  practice  in- 
volved in  this  case,  I  will  now  consider  the  questions 
presented  by  the  exceptions  taken  at  the  trial. 

The  provisions  of  title  2  of  chapter  7  of  part  2 
of  the  Revised  Statutes,  entitled  "Of  fraudulent  con- 
veyances and  contracts,  relative  to  goods,  chattels,  and 
things  in  action"  (3  Itev.  Stat.,  5  ed.,  p.  221),  have  no 
application  to  contracts  concerning  lands  or  any  in- 
terest therein  (Young  «.  Dake,  5  N.  Y.  [1  Seld.],  463  ; 
Taggard  v.  Roosevelt,  2  E.  D.  Smith,  100  ;  S.  C.,  8 
How.  Pr.,  141). 

Such  contracts  are  regulated  by  the  first  title  of  the 
same  chapter,  which  is  entitled  "  Of  fraudulent  convey- 
ances and  contracts  relative"  to  lands"  (3  Rev.  Stat.,  5 
ed.,  p.  219) ;  and  section  8  of  this  title  provides  that 
"  every  contract  for  the  leasing  of  a  longer  period  than 
one  year,  or  for  the  sale  of  any  lands,  or  any  interest  in 
lands,  shall  be  void,  unless  the  contract,  or  some  note 
or  memorandum  thereof,  expressing  the  consideration, 
be  in  writing,  and  be  subscribed  by  the  party  by  whom 
the  lease  or  sale  is  to  be  made."  Under  this  section  it 
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is  not  necessary  that  the  promise  of  the  purchaser  or 
lessee  should  be  in  writing  (Thomas  v.  Dickinson,  12 
jy.  T.  [2  Kern.\  364,  reversing  14  Barb.,  90). 

As  a  general  rule,  one  who  is  neither  described  as  a 
party  to  a  written  contract,  nor  executes  it,  cannot  be 
sued  thereon.  There  must  be  a  privity  of  contract. 
Under  this  rule,  which  binds  a  man  to  do  as  he  lias 
agreed,  a  covenantor  is  liable  upon  his  covenant  pre- 
cisely as  upon  any  other  contract.  But  in  regard  to 
contracts  concerning  real  property,  a  further  rule  exists, 
which,  when  applicable,  makes  third  persons  person- 
ally liable.  It  applies  usually  in  the  case  of  a  covenant 
running  with  the  land,  whenever  there  is  a  privity  of 
estate  between  the  parties,  and  especially  to  contracts 
of  lease  or  demise.  Such  privity  of  estate,  although 
not  existing  between  a  lessor  and  undertenant,  exists 
between  a  lessor  and  the  assignee  of  the  lessee,  who  has 
acquired  by  assignment  the  whole  estate  which  the  les- 
see had  in  the  premises.  In  a  case  of  this  description, 
the  contract  comes  to  the  assignee  by  force  of  the 
assignment,  and  makes  him  liable  to  fulfill  all  the  stip- 
ulations and  covenants  contained  on  the  part  of  the 
lessee  in  the  original  lease,  which  run  with  the  land  as 
a  burden.  An  agreement  to  pay  rent  is  a  covenant 
of  this  kind  (see  Constantine  «.  Wake,  argued  at  a 
general  term  of  this  court  held  in  March,  1869, 1  Sweeny, 
239,  and  cases  there  cited). 

It  has  also  been  repeatedly  held  by  this  court  that 
the  equitable  assignee  of  a  lease,  who  as  such  has 
entered  into  possession,  and  occupied  the  demised 
premises,  is  liable  for  the  rent  accruing  during  such 
occupancy  (Astor  «.  Lent,  6  Bosw.,  612  ;  Morton  v. 
Pinckney,  8  Id.,  135). 

Such  assignment  may  be  established  by  presumptive 
evidence  which  remains  unexplained  and  uncontra- 
dicted.     In  the  absence  of  any  evidence  of  the  agree- 
ment under  which  parties  entered  into  the  possession 
N.  s.— H  —  28 
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of  demised  premises,  subsequent  to  the  lessees,  if  it  is 
shown  that  they  occupied  during  the  whole  of  the 
unexpired  term  of  the  lease,  the  fair  presumption  is 
that  they  entered  for  the  whole  of  such  unexpired 
term  ;  and  as  such  an  interest  is  given,  not  by  an  under- 
lease, but  by  an  assignment,  the  presumption  must  be 
that  the  occupants  are  in  as  assignees  and  not  as  under- 
tenants (Bedford  ».  Terhune,  30  If.  Z.,  453). 

But,  on  the  other  hand,  an  action  at  law  for  the 
recovery  of  rent  due  upon  a  lease  cannot  be  maintained 
against  a  defendant  in  the  occupation  of  the  demised 
premises  and  charged  as  assignee,  when,  upon  the  trial, 
such  defendant  rebuts  the  presumption  of  an  assign- 
ment arising  from  the  fact  of  his  occupation,  by  positive 
proof  that  in  point  of  fact  no  assignment  of  the  lease 
was  ever  made  to  him,  and  that  consequently  no  legal 
estate  became  vested  in  him.  In  such  case  plaintiff 
must  seek  his  remedy  in  equity  (Quackenboss  ?j. 
Clarke,  12  Wend.,  555  ;  Astor  v.  Lent,  6  Bosw.,  617). 

According  to  these  decisions,  the  proof  introduced 
by  plaintiff  upon  the  trial  of  this  action  might  probably 
be  held  sufficient  to  charge  the  defendants,  Breslin 
included,  as  equitable  assignees  of  the  lease  in  the  first 
instance ;  and  in  this  aspect  of  the  case  the  evidence 
offered,  but  excluded,  might  probably  be  admissible  for 
the  purpose  of  showing  that  it  was  the  intention  of  all 
the  defendants,  from  the  very  beginning,  that  their  firm, 
when  formed,  should  become  such  equitable  assignees. 
But  the  evidence  excluded  was  not  offered  for  any  such 
purpose,  nor  did  the  complaint  contain  an  averment  of 
an  assignment  of  any  kind.  Plaintiff  did  not  proceed 
against  the  defendant  Breslin  upon  any  such  theory, 
but  attempted  to  fasten  upon  Breslin  an  original  lia- 
bility by  parol  proof,  that  an  understanding  existed 
between  him  and  Breslin,  to  the  effect  that  the  lease 
should  be  taken  in  the  name  of  Stevens  and  Isles,  for 
the  benefit  of  the  copartnership  to  be  formed  by  all  the 
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defendants.  This  lie  could  not  do.  There  are  some 
cases,  it  is  true,  in  which  it  has  been  held  that  where  a 
written  contract  has  been  fully  executed,  so  that,  irre- 
spective of  the  writing,  an  action  may  be  maintained 
against  a  party  who  has  had  the  benefit  of  the  contract, 
such  party  may,  under  certain  circumstances,  be  held 
liable.  Where  the  action,  however,  is  based  upon  the 
writing  itself,  as  in  the  present  case,  a  plaintiff  cannot 
travel  outside  of  it,  or  contradict  or  alter  it  by  parol 
proof,  and  consequently  cannot  recover  against  a  party 
not  named  in  the  writing  (Fenly  v.  Stewart,  5  Sandf., 
101 ;  Williams  v.  Christie,  10  How.  Pr.,  12): 

It  is  equally  clear  that  plaintiff  cannot  recover  in 
this  action  for  use  and  occupation  under  the  statute  (3 
JRev.  Slat.,  5  ed.,  p.  37,  §  20),  for  that  applies  only  to 
cases  where  the  relation  of  landlord  and  tenant  had 
subsisted  by  some  agreement  not  under  seal. 

The  plaintiff,  having  failed  to  move  for  and  to  obtain 
leave  to  amend  his  complaint  by  the  insertion  of  proper 
averments  charging  defendants  as  assignees  of  the 
lease,  cannot  now  be  permitted  to  insist  that  the  rulings 
of  the  learned  judge  presiding  at  the  trial  were  erro- 
neous. 

Plaintiff's  exceptions  must  be  overruled,  and  judg- 
ment ordered  for  defendant,  dismissing  the  complaint. 

BAEBOUE,  Ch.  J.,  and  McCuNN,  J.,  concurred. 
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CUTTING  against  LINCOLN. 

Before  F.  R.  Coudert,  Esq.,  Referee,  Supreme  Court, 
First  District,  July,  1870. 

PLEADING. — CONVERSION   OF   REALTY. — ESTATE   OP 

LUNATIC. 

An  admission  of  a  legal  conclusion  by  the  defendant  in  his  answer  is 

in  no  way  binding  upon  the  court,  nor,  a  fortiori,  upon  a  referee, 

whose  duty  it  is  to  apply  the  law,  as  it  exists,  to  the  facts  proved  or 

admitted  in  the  case. 

The  sale  of  real  estate  belonging  to  a  lunatic,  made  under  a  decree  of 
,    the  supreme  court  in  a  partition  suit,  does  not  alter  the  nature  of  the 

property,  which  still  remains  realty,  the  lunatic  being  unable  to  give 

any  assent,  either  express  or  implied,  to  such  sale. 
Upon  the  same  principle,  an  award  made  for  real  estate  of  the  lunatic 

taken  by  the  city,  should  be  treated  as  realty. 
"Where  the  proceeds  of  the  sale  of  the  real  estate  of  a  lunatic  retain  the 

character  of  realty,  the  income  from  the  investment  of  such  proceeds, 

derived  during  the  life  of  the  lunatic,  is  to  be  deemed  personal 

property. 
But  the  increase  or  gain  derived  from  the  sale  of  the  securities  in  which 

such  proceeds  of  real  estate  have  been  invested  is  to  be  deemed 

realty. 


Walter  L.  Cutting,  committee,  brought  this  action 
against  Patty  Lincoln  and  others. 

In  1845,  the  plaintiff  was  appointed  by  the  late 
court  of  chancery,  committee  of  the  estate  of  Elijah 
Whiting,  in  the  State  of  New  York,  said  Whiting 
having  been  adjudged  to  be  a  lunatic,  and  being  a  resi- 
dent of  Norfolk  county,  Massachusetts. 

Whiting   died  in  Massachusetts,  on  January  19, 
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1869,  and  William  S.  Batchelor,  one  of  the  defendants 
herein,  was  duly  appointed  administrator  of  his  estate, 
and  requested  that  the  plaintiff  account  with  him  in 
respect  of  the  part  of  said  estate  in  his  hands,  part  of 
which  consisted  of  the  proceeds  of  real  estate  which 
had  been  sold  by  decree  of  the  supreme  court  in  a  par- 
tition suit,  and  of  an  award  made  for  land  taken  in 
New  York  by  the  city  authorities. 

This  action  was  brought  by  the  committee  of  the  lu- 
natic, to  obtain  the  directions  of  the  court  as  to  the 
distribution  of  his  estate,  there  being  several  conflicting 
claims. 

The  case  was  referred  to  F.  R.  COUDEET,  Esq.,  and 
his  report  and  decision  were  subsequently  confirmed, 
without  objection,  by  this  court  at  special  term,  July, 

1870,  JOHN  R.  BRADY,  J.,  presiding. 

C.  A.  Hand,  for  plaintiff. 

Benjamin  K.  True,  for  the  defendants,  Patty  Lin- 
coln, W.  S.  Batchelor  and  others. 

Waller  L.  Livingston,  guardian  ad  litem,  for  in- 
fants, &c. 

The  opinion  of  the  referee  is  as  follows  : 

The  complaint  sets  out  the  facts  and  also  the  views 
of  the  plaintiff  as  to  the  distribution  of  the  funds  in  his 
hands.  He  claims  that  after  making  the  proper  de- 
ductions, "so  much  thereof  as  is  proceeds  of  the  real 
estate  so  sold  during  the  lunacy  of  this  lunatic  will 
pass  and  belong  to  persons  who,  by  the  law  of  this 
State,  would  have  inherited  the  said  real  estate,  if  it  had  ' 
remained  unsold,  and  the  remainder  thereof  will  pass 
and  belong  to  the  personal  representatives  of  the  said 
lunatic." 

As  to  the  income,  plaintiff  claims  that  the  income  of 
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all  the  said  estate,  and  funds  accrued  prior  to  the  de- 
cease of  the  said  lunatic,  was  and  is  personalty,  form- 
ing part  of  the  share  so  passing  to  the  personal  repre- 
sentatives, and  all  income  since  accrued  or  accruing, 
and  also  all  profits  on  the  sale  or  disposition  of  the 
principal,  will  be  properly  distributable  between  realty 
and  personalty  in  the  proportion  of  the  amounts  there- 
of respectively,  computed  up  to  the  said  time  of  the 
decease  of  said  lunatic. 

The  answer  of  the  defendants  represented  by  Mr. 
True,  admits  these  legal  propositions,  but  claims  for 
those  defendants  such  rights,  shares,  and  interests  in 
the  said  funds  and  estates  as  the  court  may  deem  them 
entitled  to,  anything  in  said  answer  contained  to  the 
contrary  notwithstanding.  A  suggestion  was  made  by 
the  counsel  for  the  other  defendants,  that  this  admis- 
sion of  the  law,  touching  the  distribution  of  the  assets 
in  the  hands  of  the  plaintiff,  concluded  him  from  as- 
serting any  different  rule,  and  that  the  referee  was 
therefore  bound  to  accept  the  law  as  admitted  by  all 
parties  to  be  correct.  This  view  I  cannot  adopt.  The 
admission  in  the  answer  as  to  the  proper  mode  of  dis- 
tributing the  funds  is  merely  an  admission  of  a  legal 
conclusion,  in  no  way  binding  upon  the  court.  The 
facts  being  conceded,  it  is  for  the  latter  to  apply  the 
law  ;  this  it  must  do  on  its  own  responsibility.  Besides 
which,  the  order  of  the  reference  directs  that  the  referee 
shall  "report  upon  the  issues  or  questions  involved  in 
this  action,  with  his  opinion  as  to  the  proper  distribu- 
tion or  disposition  to  be  made  of  the  said  estate,  and 
the  rights  and  interests  of  the  respective  parties 
therein." 

It  is,  therefore,  my  duty  to  form  and  report  my  opin- 
ion on  the  legal,  results  flowing  from  the  facts  estab- 
lished before  me.  The  counsel  for  the  next  of  kin  (with 
the  exception  of  the  defendants  represented  by  Mr.  Liv- 
ingston), claims : 
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1.  "  That  the  property  in  the  hands  of  the  commit- 
tee, consisting,  as  it  does,  of  money  and  personal  securi- 
ties, should  be  treated  as  personalty,  and  therefore  go 
to  the  administrator."  In  support  of  this  proposition,  he 
argued  that  we  should  be  guided  by  the  common  law 
of  England,  as  it  stood  before  the  passage  of  the  recent 
statute  on  the  subject ;  that  under  that  law,  the  fund 
resulting  from  the  sale  of  the  lunatic's  real  estate,  be- 
came personalty,  and  should  be  so  treated.  He  ad- 
mitted that  the  rule  was  now  otherwise  in  England,  but 
urged  that  the  change  was  owing  to  the  passage  of  the 
statute  above  referred  to.  This  act  of  the  legislature  of 
Great  Britain,  counsel  contended,  was  of  itself  proof 
that  the  law  had  been  otherwise,  prior  to  its  exact- 
ment.  I  was  referred  on  this  subject  to  Stock  on 
Non  Compos  Mentis,  9  Eng.  Com.  Law  Lib.,  JV.  £, 
p.  126,  under  head  of  "Succession."  Also,  as  to  the 
powers  of  a  court  of  chancery  to  convert  the  real  estate 
of  a  lunatic  into  personalty,  to  the  Matter  of  Saulsbury 
(3  JoJins.  C7i.,  347;  2  Greene  CJi.,  20;  Robinson  v. 
McGregor,  16  Barb.,  531  ;  Rev.  Stat.,  part  2,  ch.  6, 
tit.  2,  §  25). 

2.  The  learned  counsel  also  insisted  that  the  profit  that 
the  committee  had  made  by  his  judicious  management 
of  the  estate  was  in  fact  nothing  more  nor  less  than  in- 
come that  he  had  earned  for  the  estate,  not  six  or  seven 
per  cent,  but  fifteen  or  twenty,  as  the  case  might  be  ; 
hence,  the  so-called  increase,  being  merely  the  return 
that  he  had  received  from  his  investment,  should  be 
treated  as  personalty. 

Mr.  Livingston,  in  opposition,  insisted  that  the  dis- 
tribution of  the  estate  should  be  made  upon  the  princi- 
ples set  out  in  the  complaint,  and  cited  Swezey  v. 
Thayer,  I  Duer,  286. 

Practically,  the  difference  between  the  counsel 
amounts  to  this :  If  the  funds  are  paid  out  to  the  foreign 
administrator  without  reference  to  the  source  from 
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which  they  proceed,  Mr.  Livingston's  clients  would 
receive  nothing — the  law  of  Massachusetts  not  recog- 
nizing any  claim  on  their  part ;  whereas  a  different 
result  would  follow  from  the  operation  of  the  statutes 
of  this  State,  should  they  control  in  the  distribution  of 
any  of  the  funds  in  the  committee's  hands. 

After  a  careful  consideration  of  the  points  and 
authorities  submitted  by  the  learned  counsel,  I  can  find 
no  warrant  for  holding  that  the  lunatic's  property 
changed  its  character  in  law,  from  the  mere  fact  of  a  sale 
having  taken  place.  The  simple  circumstance  that  the 
assets  in  the  hands  of  testator  consist  of  money,  is  not 
at  all  conclusive  as  to  the  rule  of  distribution.  It  is 
well  settled  that  money  may  have,  as  it  frequently  has, 
the  character  of  realty  attached  to  it,  so  far  as  being 
heritable,  and  the  like  (Bouv.  L.  Die.,  Real  Property) ; 
while  real  property,  on  the  other  hand,  may  be  treated 
and  distributed  as  personalty,  where  equity  requires 
that  it  should  be  so  considered.  Thus  a  devise  of  lands 
to  trustees,  in  trust  to  sell  the  same  and  pay  the  whole 
proceeds  to  an  alien  cestui  que  trust,  is  in  equity  a  be- 
quest of  personalty,  and  the  alien  may  take  and  hold 
the  proceeds,  and  can  compel  the  execution  of  the  trust, 
even  as  against  the  State  (Craig  v.  Leslie,  3  Wheat. 3 
295). 

That  a  considerable  part  of  the  assets  in  the  hands 
of  the  committee  is  derived  from  the  sale  of  the  lunatic' s 
land  is  not  disputed  ;  it  is  also  unquestioned  that  such 
sale  was  made  at  times  when  the  lunatic  could  not  have 
any  will  or  intention  on  the  subject.  In  most  cases 
where  the  doctrine  of  equitable  conversion  has  been  in- 
voked, the  presumed  intent  of  the  owner  of  the  prop- 
erty has  been  deemed  controlling  by  the  courts  in 
determining  its  character.  But  in  this  instance  the  law 
has  established  the  fact  that  the  owner  was  entirely 
incompetent  to  exercise  any  act  of  ownership,  or  to  make 
any  disposition  whatsoever  of  his  estate.  If,  then,  I  am 
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to  hold  that  the  character  of  the  real  estate  was  changed 
by  the  partition  sale,  it  must  be  on  some  grounds  en- 
tirely distinct  from  any  assent,  express  or  implied,  on 
the  part  of  the  lunatic. 

I  can  find  no  such  ground.  It  is  not  necessary  for 
me  to  determine  whether  the  powers  of  the  court  of 
chancery  are  as  broad  as  they  are  claimed  to  be  by  the 
learned  counsel  for  the  defense  (Mr.  True).  The  case 
cited  by  him  (Re  Saulsbury,  3  Johns.  Ch.,  347)  simply 
holds  that  in  the  management  of  the  lunatic' s  estate,  the 
interest  of  the  lunatic  is  more  regarded  than  the  contin- 
gent interest  of  those  who  may  be  entitled  to  the  suc- 
cession, and  that  his  (the  lunatic' s)  real  estate  may  be 
converted  into  personal,  or  personal  into  real,  if  for  the 
benefit  of  the  lunatic.  I  do  not  see  that  this  general 
proposition  is  at  all  applicable  to  the  case  under  con- 
sideration. The  property  sold  was  sold  in  a  partition 
suit  brought  by  cotenants  of  the  lunatic,  and  not  upon 
his  petition,  or  on  the  petition  of  his  committee,  or  for 
his  benefit.  True,  it  may  be  inferred  from  the  fact  of 
the  decree  having  been  made  by  a  court  which  is  pre- 
sumed to  watch  over  the  interests  of  the  lunatic,  that  it 
was  not  deemed  that  his  interests  would  be  impaired  by 
a  sale  in  partition.  Yet  it  is  not  claimed  that  there  is 
anything  in  the  decree  showing  the  sale  to  have  been 
made,  in  whole  or  in  part,  for  the  protection  or  further- 
ance of  these  interests. 

The  cases  cited  in  Re  Saulsbury  all  go  to  show  that 
the  action  of  the  court  was  based  upon  affirmative  proof 
that  the  estate  of  the  lunatic  (or  infant)  was  to  be  mani- 
festly benefited,  and  that  the  decree  was  placed  upon 
that  particular  element  in  the  case.  There  is  no  con- 
flict between  this  case  and  the  English  cases  holding 
that  "the  first  and  paramount  rule  to  be  observed  is 
the  comfort  of  the  lunatic ;  the  next,  not  to  vary  the 
nature  of  the  property  so  as  to  affect  the  right  of  the 
succession,  unless  it  be  for  the  benefit  of  the  lunatic" 
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(1  Beatty  C7i.,  and  other  cases  cited  in  Sweney  v. 
Thayer,  1  Duer,  294.  See,  also,  2  Rev.  Stat.,  p.  342 
[partition] ). 

I  may  here  add,  that  the  fact  of  the  sale  having  been 
made  by  order  of  the  court  of  chancery,  does  not  of 
itself  create  even  a  presumption  that  the  interest  of  the 
lunatic  required  a  partition.  This  is  clear  from  the 
statute  last  cited  (Partition),  providing  that  the  refer- 
ence to  a  master  may  be  made  whenever  it  shall  appear 
that  the  interest  of  such  lunatic,  &c.,  or  any  of  the  par- 
ties interested  in  such  estate,  requires  a  partition 
thereof. 

The  case  of  Robinson  «.  McGregor  (16  Barb.,  534), 
does  not  strike  me  as  being  in  conflict  with  these  views. 
Thomas  Robinson,  the  owner  of  certain  lands,  died  in- 
testate ;  the  lands  were  sold  under  a  decree  in  partition. 
His  heirs  were  all  living  at  the  time,  and  must  be  pre- 
sumed either  to  have  consented  to  the  sale,  or  to  have 
opposed  the  decree,  which  they,  being  of  sound  mind, 
had  the  ability  and  the  right  to  do.  In  either  case  they 
were  bound  by  the  decree  thus  made.  The  difficulty  in 
that  case  appears  to  have  arisen  more  from  careless 
phraseology  than  from  any  inherent  difficulty  in  the 
application  of  legal  principles.  It  was  held,  however, 
substantially  that  the  court  had  intended  to  convert  the 
realty  into  personal  property,  some  stress  being  laid 
upon  the  "express"  direction  that  the  fund  released 
be  divided  into  six  equal  parts,  "and paid"  to  the  com- 
plainant and  the  other  five  parties  "  by  name."  There 
was  therefore  a  conversion  by  the  decree  of  a  competent 
court,  making  that  conversion  in  express  terms,  and 
also  an  acquiescence,  actual  or  implied,  on  the  part  of 
individuals  able  to  consent. 

I  do  not  consider  the  statute  of  George  IV.  as 
changing  the  established  rule  in  England,  but  simply 
as  a  declaration  of  the  law  as  it  stood  prior  to  that  time. 
As  to  the  income  of  the  estate,  that  question  offers  no 
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difficulty.  If  I  am  right  in  holding  that  the  proceeds 
of  the  partition  sale  are  to  be  treated  as  realty,  the  in- 
come of  such  proceeds,  accruing  up  to  the  time  of  the 
decease  of  the  lunatic,  must  go  to  the  administrator,  to 
be  treated  as  part  of  the  personal  estate  of  the  deceased. 
See  3  Rev.  Stat,  5  ed.,  p.  169.  The  profits  made  on 
the  investment  of  the  proceeds  of  the  real  estate 
must  be  treated  as  partaking  of  the  same  character  as 
the  property  to  which  it  constitutes  an  addition. 
My  conclusions  therefore  are : 

1.  That  the  proceeds  of  the  real  estate  sold  in  the 
partition  suit  retain  the  character  of  realty. 

2.  That  the  income  of  such  proceeds,  so  far  as  they 
accrued  prior  to  the  death  of  the  lunatic,  are  to  be 
deemed  personalty. 

3.  That  the  increase  or  gain  derived  from  the  sale  of 
part  of  the  securities  representing  real  estate,  is  to  be 
deemed  realty. 

A  small  sum  was  received  by  the  committee  as  an 
award  for  real  estate  of  the  lunatic,  taken  by  the  city  ; 
this  should  also  be  treated  as  realty. 

The  rule  of  distribution  set  out  in  the  complaint  and 
admitted  in  the  answer,  I,  therefore,  consider  applica- 
ble to  this  case,  and  am  of  opinion  that  it  should  pre- 
vail in  the  disposition  of  the  funds  in  the  hands  of  the 
committee. 

I  have  annexed  to  my  report  on  the  facts  and  the 
law,  the  evidence  adduced  before  me,  the  various  ex- 
hibits produced  by  plaintiff,  and  a  statement,  made  out 
according  to  the  views  above  expressed. 

New  York,  June  14,  1870. 

F.  R.  COUDERT,  Referee. 

Report  confirmed  on  motion. 
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ary, 1871. 

PARTITION. — TENANTS   IN   COMMON. — HUSBAND   AND 

WIFE. 

A  partition  suit  is  not  authorized,  either  by  statute  or  at  common  law, 
between  husband  and  wife,  of  land  conveyed  to  them  and  their 
heirs  and  assigns,  by  a  deed  not  indicating  that  they  are  to  hold  as 
joint  tenants  or  tenants  in  common,  or  have  a  severable  interest. 

Action  for  partition. 

John  H.  Miller  brought  this  action  against  Ann  E. 
Miller  and  others  (Ann  being  his  wife),  for  a  partition 
of  land. 

L.  Fowler,  for  the  plaintiff. 

Thomas  Barlow,  for  the  defendant,  Ann  E.  Miller. 

MURRAY,  J. — This  case  was  submitted  to  me  at 
special  term,  upon  the  pleadings.  In  the  complaint  it 
is  alleged  that  Ann  E.  Miller  is  the  wife  of  the  plaintiff; 
that  they  were  seized  in  fee  as  tenants  in  common  of 
the  premises  described  therein.  That  each  is  the  owner 
of  one  undivided  half  thereof.  That  they  obtained  title 
by  deed  from  one  Daniel  Lewis,  dated  September  1, 
1867.  That  this  was  the  only  real  estate  within  the  State, 
owned  in  common  by  them.  That  the  purchase  price 
of  said  land  was  four  hundred  dollars.  That  the  said 
Daniel  Lewis  gave  the  said  Ann  E.  Miller  one  half 
thereof.  That  the  other  half  was  included  in  a  real  es- 
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tate  mortgage  given  by  them  both,  on  said  premises,  to 
secure  the  sum  of  five  hundred  dollars.  In  the  com- 
plaint the  plaintiff  prays  a  partition  or  sale  of  the  said 
premises. 

The  said  Ann  E..  Miller,  for  answer  to  the  com- 
plaint, denies  each  allegation  therein  contained,  except 
as  in  the  answer  expressly  admitted.  In  the  answer 
she  admits  that  she  is,  and  was  in  1867,  the  wife  of  the 
plaintiff.  That  they  are  owners  and  seized  in  fee  of  the 
premises  in  question,  of  the  tenure,  effect,  relation  and 
interest  as  created  in  and  by  the  deed  thereof  exe- 
cuted and  delivered  to  them  by  the  said  Daniel  Lewis, 
dated  September  1, 1867.  An  exact  copy  of  the  deed, 
which  is  a  conveyance  in  consideration  of  four  hundred 
dollars,  by  them  paid,  to  them  and  their  heirs  and  as- 
signs, with  a  covenant  of  warranty  to  them  and  to  their 
heirs  and  assigns,  is  then  set  out  in  the  answer.  There  is 
nothing  therein  stating  that  they  should  hold  as  joint 
tenants  or  tenants  in  common,  or  stating  in  any  way  in 
what  capacity  they  should  hold,  or  stating  that  there 
was  any  separate  interest  or  holding  by  or  between  them. 
It  is  also  admitted  that  they  own  no  other  real  estate  in 
the  State,  and  alleged  that  the  said  premises  cannot  be 
partitioned  or  sold  according  to  law.  There  is  no  ad- 
mission that  the  said  parties  hold  as  joint  tenants  or 
as  tenants  in  common,  or  have  any  severable  interest. 

There  being  no  proof  given  before  me,  I  can  only 
consider  the  facts  admitted  by  the  complaint  and  an- 
swer. The  fact  that  the  parties  hold  as  joint  tenants  or 
tenants  in  common,  is  not  admitted.  The  deed  referred 
to  in  the  complaint  is  admitted,  and  set  out  in  the  an- 
swer. The  character  of  their  estate  and  holding  under 
said  deed,  must,  therefore,  be  determined  from  the  lan- 
guage of  the  deed  itself.  The  action  for  partition  can- 
not be  sustained  unless  they  hold  as  tenants  in  com- 
mon or  as  joint  tenants. 

By  section  6  of  chapter  12  of  the  Revised  Laws  of 
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1813  (1  JR.  L.,  64-56),  it  is  provided  that  no  estate  in 
joint  tenancy,  in  lands,  tenements,  or  hereditaments, 
shall  be  held  or  claimed  by  or  under  any  grant,  devise, 
or  conveyance  whatsoever  hereafter  to  be  made,  other 
than  to  executors  or  trustees,  unless  the  premises 
therein  mentioned  shall  be  thereby  expressly  declared 
to  pass,  not  in  tenancy  in  common,  but  in  joint  tenancy, 
and  every  such  estate,  other  than  to  executors  or 
trustees,  unless  otherwise  expressly  declared  as  afore- 
said, shall  be  deemed  to  be  a  tenancy  in  common,  any 
law,  custom,  or  usage  to  the  contrary  notwithstanding. 
Under  this  section  of  the  statute,  were  the  parties 
not  husband  and  wife,  according  to  the  terms  of  their 
deed,  they  would  hold  these  lands  as  tenants  in  com- 
mon. In  the  case  of  Jackson  v.  Stevens  (16  Johns., 
109,  116),  and  in  the  case  of  Sutliff  v.  Forgey  (I  Cow., 
81-95),  also  in  the  case  of  Doe  v.  How]and  (8  Cow.,  277- 
283),  also  in  the  case  of  Rogers  v.  Benson  (5  Johns.  Ch., 
431),  it  was  held,  when  this  section  of  the  statute  was  in 
full  force,  that  it  was  well  settled  that  if  any  estate  be 
given  to  a  man  and  his  wife,  they  take  neither  as  joint 
tenants  nor  as  tenants  in  common,  for  being  considered 
one  person  in  law  they  cannot  take  by  moieties,  but  both 
are  seized  of  the  entirety.  This  may  seem  to  be  incon- 
sistent with  the  above  section  of  the  statute,  and  also 
with  sections  43  and  44  of  a'rticle  2,  title  2,  chapter  1, 
part  2  of  the  Revised  Statutes,  which  are  substantially  a 
re-enactment  of  the  above  section  of  the  Revised  Laws  ; 
but  it  is  not.  It  is  based  upon  the  principle  that  hus- 
band and  wife  were  then  only  one  person  in  law,  and 
had  no  separate  existence,  and  no  separate  title  to  lands  ; 
that  their  rights  and  interests  were  identical ;  that  a 
conveyance  to  both  of  them  was  a  conveyance  to  one 
person.  They  held  such  title  as  one  person,  not  as 
separate  individuals  having  individual  rights.  For  this 
reason  the  statute  did  not  apply  to  them  and  make 
them  tenants  in  common,  as  it  would  have  done  other 
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grantees  in  a  deed  of  conveyance.  The  above  cited  sec- 
tion 43  of  the  Revised  Statutes  provides  that  estates,  in 
respect  to  the  number  and  connection  of  their  owners, 
are  divided  into  estates  of  severalty,  in  joint  tenancy,  and 
in  common,  the  nature  and  properties  of  which  respect- 
ively shall  continue  to  be  such  as  are  now  established 
by  law,  except  so  far  as  the  same  may  be  modified  by 
this  chapter. 

The  inquiry  may  properly  be  made,  under  which 
of  these  divisions  of  estates  do  a  husband  and  wife 
hold,  under  a  deed  to  them  jointly.  If  such  deed  was 
given  to  other  persons,  under  that  and  the  following 
section,  they  would  hold  as  tenants  in  common.  But 
under  the  law  of  unity  of  person  of  husband  and  wife, 
under  such  deed  each  has  an  estate  in  severalty,  in  the 
whole  and  not  in  a  part ;  each  holds  the  lands  in  fee, 
not  in  moieties,  but  as  to  the  whole,  with  the  right  of 
survivorship  (Jackson  v.  McConnell,  19  Wend.,  175, 177). 
They  therefore  hold  under  that  class  of  estates. 

The  same  principle  has  been  held  since  the  adoption 
of  the  above  cited  sections  of  the  Revised  Statutes,  in 
the  case  of  Barber  v.  Harris,  15  Wend.,  615  ;  Jackson 
V.  McConnell,  supra;  Torrey  v.  Torrey,  14  JV.  Y.  [4 
Kern.\  430  ;  Wright  v.  Saddler,  20  N.  Y.,  320).  The 
principle  must  therefore  be  regarded  as  settled  under 
the  statutes. 

These  parties,  therefore,  were  not  tenants  in  com- 
mon, or  joint  tenants  of  the  lands  in  question,  unless 
this  principle  of  the  common  law  has  in  that  respect 
been  modified  by  the  recent  enactments  for  the  more 
effectual  protection  of  the  rights  of  married  women. 

By  chapter  200  of  the  Laws  of  1848,  and  chapter  375 
of  the  Laws  of  1849,  and  chapter  90  of  the  Laws  of  1860, 
and  chapter  172  of  the  Laics  of  1862,  it  is  provided  that 
a  married  woman  may  take  by  inheritance,  or  by  gift, 
grant,  devise,  or  bequest,  from  any  person  other  than 
her  husband,  and  hold  to  her  sole  and  separate  use,  and 
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convey  and  devise  real  and  personal  property,  or  any 
interest  or  estate  therein,  in  the  same  manner  and  with 
like  effect  as  if  she  were  unmarried ;  and  enter  into  any 
covenants  or  contracts  in  reference  thereto,  and  the 
Eame  shall  be  binding  upon  her  separate  property ;  and 
carry  on  a  separate  business,  and  have  and  own  her 
own  earnings,  and  sue  and  be  sued  as  to  her  separate 
property,  the  same  as  if  she  were  unmarried,  and  judg- 
ments be  enforced  against  her  separate  property. 

I  was  inclined  to  the  opinion,  that,  by  these  acts,  a 
married  woman  was  enabled  to  take  and  hold  real 
property,  or  any  interest  or  estate  therein,  the  same  as 
if  unmarried,  which  would  include  the  right  to  take 
and  hold  under  a  deed  to  her  and  another  person,  and 
that  other  person  might  be  her  husband,  and  that  she 
was  by  them  released  from  all  the  common  law  rules  in 
regard  thereto  ;  and  that  under  a  deed  to  husband  and 
wife,  by  virtue  of  the  statute,  they  would  become  ten- 
ants in  common,  the  same  as  other  persons.  But  in  the 
case  of  Goelet  v.  Gori  (31  Barb.,  314),  at  a  special  term, 
and  in  the  case  of  Farmers  &  Mechanics'  Bank  of 
Rochester  v.  Gregory  (49  Barb.,  155),  at  general  term, 
all  the  judges  concurring,  it  was  held  otherwise.  They 
hold  that  those  acts  have  no  relation  to,  or  effect  upon, 
real  estate  conveyed  to  husband  and  wife  jointly  ;  that 
they  still,  under  a  joint  deed,  notwithstanding  those 
acts,  hold  according  to  the  aforesaid  common  law  rules. 
I  cannot  do  otherwise  than  follow  those  decisions.  In 
accordance  therewith,  I  therefore  hold  that  these  par- 
ties are  not  tenants  in  common,  or  joint  tenants,  but 
tenants  in  entireties ;  that  neither  can  sell  without  the 
other,  and  the  survivor  takes  the  whole  ;  but  during 
the  life  of  both,  the  husband  is  entitled  to  the  possession 
of  the  entire  estate,  and  to  the  rents  and  profits.  The 
husband  may  mortgage  or  lease  the  same,  subject  to  the 
right  of  survivorship  (Barber  V.  Harris,  supra}.  By 
section  1,  title  3,  chapter  5,  part  3  of  the  Revised  Stat- 
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utes,  it  is  provided  that  when  several  persons  shall  hold 
and  be  in  the  possession  of  any  lands,  tenements,  or 
hereditaments,  as  joint  tenants  or  as  tenants  in  com- 
mon, in  which  one  or  more  of  them  shall  have  estates 
of  inheritance,  or  for  life  or  lives,  or  for  years,  any  one 
or  more  of  such  persons,  being  of  full  age,  may  apply 
for  a  division  or  partition  of  such  premises,  according 
to  the  respective  rights  of  the  parties  interested  therein, 
and  for  a  sale  of  such  premises,  if  it  shall  appear  that  a 
partition  thereof  cannot  be  made  without  great  preju- 
dice to  the  owners.  By  this  section  it  is  only  in  cases 
where  the  parties  hold  as  joint  tenants  or  tenants  in 
common,  that  partition  is  authorized  (see,  as  an  au- 
thority under  a  former  similar  act,  Jackson  o.  Myers, 
14  Johns.,  354).  These  parties  do  not  come  within  its 
provisions.  They  do  not  hold  under  that  class  of 
estates.  Therefore,  a  partition  in  this  case  is  not  author- 
ized by  statute — neither  is  it  authorized  by  the  common 
law. 

The  complaint  should,  therefore,  be  dismissed,  with 
costs. 


REDFIELD  against  FREAR. 

Supreme  Court,  Sixth  District ;  Special  Term,  Janu- 
ary, 1871. 

ABKEST. — CAUSE  OF  ACTION. — DEMAND  OF  RELIEF. 

In  an  action  the  complaint  in  which  states  facts  that  merely  constitute 
a  cause  of  action  for  fraud  or  deceit,  an  order  of  arrest  may  be 
made,  although  the  demand  for  judgment  asks  for  equitable  relief, 
which  could  not,  on  the  facts  alleged,  be  granted. 
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Demanding  additional  relief,  inconsistent  with  the  cause  of  action 
stated,  does  not  change  the  character  of  the  action,  within  the  rule 
as  to  granting  orders  of  arrest. 

Motion  to  vacate  arrest. 

This  action  was  brought  by  James  H.  Redfield 
against  Simeon  A.  Frear ;  and  it  came  before  the  court 
on  a  motion  to  set  aside  an  order  of  arrest,  upon  the 
ground  that  the  cause  of  action  stated  in  the  complaint 
did  not  justify  it. 

The  complaint  alleged  that  the  defendant,  upon  the 
sale  of  a  farm  to  plaintiff,  falsely,  fraudulently,  and  de- 
ceitfully represented  that  it  contained  over  ninety- 
three  acres  of  land ;  that  it,  in  fact,  did  not  contain  over 
seventy-three  acres ;  that  defendant  knew  his  represen- 
tations were  false  and  untrue  ;  that  plaintiff,  relying 
upon  the  defendant' s  representations,  bought  the  farm, 
paying  cash  in  part  and  securing  the  balance  by  a  bond 
and  a  mortgage  upon  the  premises  ;  and  that  the  plain- 
tiff had  thereby  suffered  damage  to  the  amount  of 
eighteen  hundred  dollars. 

The  complaint  then  demanded  relief  as  follows  : 

"  Judgment  for  his  damages  from  said  fraud  to  the 
amount  of  eighteen  hundred  dollars,  and  that  the  de- 
fendant pay  the  plaintiff  the  value  of  the  land  so  con- 
veyed to  him  and  of  which  the  defendant  was  not  in 
the  possession  at  the  time  of  the  conveyance  to  the 
plaintiff. 

"And  that  the  defendant  be  adjudged  to  execute 
and  deliver  to  the  plaintiff  a  good  and  sufficient  con- 
veyance of  the  premises  of  which  the  defendant  was  in 
the  possession  at  the  time  of  the  sale  to  the  plaintiff. 

"  And  that  said  bond  and  mortgage  executed  by  the 
plaintiff  to  the  defendant  for  the  purchase  of  said  farm, 
be  declared  fraudulent  and  void  ;  and  the  defendant  be 
ordered  to  discharge  the  same  of  record  ;  and  for  such 
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other  and  further  relief  as  maybe  just,  and  as  the  court 
may  be  willing  to  grant,"  &c. 

An  order  of  arrest  having  been  granted,  defendant 
now  moved  to  set  it  aside. 

M.  C.  JoJinson,  for  the  motion, — Cited  Code  of  Pro- 
cedure, §  179,  subd.  4 ;  1  Crary  Pr.,  71,  72;  Lambert 
«.  Snow,  2  Hilt.,  501 ;  McGovern  «.  Payn,  32  Barb., 
83  ;  Lambert ».  Snow,  9  Abb.  Pr.,  92  ;  S.  C.,  17  How. 
Pr.,  617;  3  Posw.,  634;  1  Hill,  225;  7  Id.,  182;  2 
JT.  Y.  [2  Comet.],  262;  47  Barb.,  18;  Ely  v.  Strigler, 
9  Abb.  Pr.  N.  S.,  35). 

N.  O.  Marvin,  opposed, — Cited  15  How.  Pr.,  56 ; 
1  N.  T.  [1  Comsf],  305 ;  28  Barb.,  200 ;  16  How.  Pr., 
485  ;  Smith  v.  Knapp,  30  N.  Y.,  581  ;  Short  v.  Barry, 
39  How.  Pr.,  315 ;  Zinn  t>.  Ritterman,  2  Abb.  Pr.  A7. 
S.,  261 ;  6  N.  Y.  [2  Seld.~],  463). 

BOABDMAET,  J. — The  cause  of  action  in  the  complaint 
is,  to  "recover  damages  for  fraud  or  deceit."  A  case  of 
fraud  is  clearly  stated,  and  damages  alleged  as  the  result 
of  such  fraud.  In  the  charging  part,  no  other  cause  of 
action  is  stated  ;  and  no  other  relief  than  damages  in 
money  could  be  granted  upon  the  facts  alleged.  The 
plaintiff  does  not  seek  to  rescind  the  contract,  but,  af- 
firming it,  demands  damages  for  fraud.  If  all  the  alle- 
gations in  the  complaint  were  proved  on  the  trial,  the 
plaintiff  could  not  have  a  decree  for  a  conveyance  from 
the  defendant,  nor  for  a  satisfaction  of  the  mortgage 
given  by  plaintiff  to  defendant,  because  the  proofs 
would  not  make  a  case  for  such  relief. 

Does  the  "demand  of  relief  to  which  the  plaintiff 
supposes  himself  entitled"  change  the  character  of  the 
action  ?  Plaintiff  asks  for  a  specific  conveyance  of  land, 
and  for  the  surrender  and  satisfaction  of  a  mortgage, 
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as  relief;  but  he  states  no  "facts  constituting  a  cause 
of  action"  which  would  entitle  him  to  such  remedies. 

The  relief  demanded  is  no  part  of  the  cause  of  ac- 
tion ;  and  when  an  answer  is  put  in,  the  demand  for  re- 
lief becomes  immaterial  (Code  of  Procedure,  §  275 ; 
Marquat  v.  Marquat,  12  N.  T.  [2  Kern.\  341  ;  Emery 
V.  Pease,  20  N.  T.,  62).  We  may  therefore  reject  from 
the  demand  for  relief  whatever  is  inconsistent  with  the 
cause  of  action  stated.  That  leaves  a  complaint  for  the  re- 
covery of  damages  for  fraud,  only.  Such,  I  think,  is  the 
plain  intent  of  the  pleader.  While  the  cause  of  action 
is  well  stated,  he  has  erred  from  over  caution  in  the 
demand  of  relief,  which  the  cause  of  action  stated, 
gave. 

If  these  conclusions  are  correct,  the  action  is  clearly 
within  subd.  4  of  section  179  of  the  Code  of  Procedure, 
being  an  "action  brought  to  recover  damages  for  fraud 
or  deceit." 

The  case  of  Smith  r.  Knapp  (30  N.  Y.,  588),  is  quite 
distinct  from  the  one  under  consideration.  Several 
causes  of  action,  some  for  torts  and  some  on  contract, 
were  stated  in  the  complaint  in  that  case.  The  court 
held  that  all  of  the  causes  of  action,  stated  in  the  com- 
plaint, must  authorize  the  order  of  arrest.  See,  also, 
Lambert  v.  Snow  (2  Hilt.,  501 ;  9  Abb.  Pr.,  92).  Ely  v. 
Steigler  (9  Abb.  Pr.  N.  8.,  35),  is  much  nearer  the  case 
before  us.  It  is  there  held  that  where  the  main  object 
of  the  action  is  to  rescind  and  cancel  a  contract  on  the 
ground  of  fraud,  damages  for  the  fraud  being  asked  in- 
cidentally, an  order  of  arrest  cannot  be  granted. 

In  the  present  case,  the  main  object  of  the  action  is 
to  recover  damages  for  the  fraud.  Other  relief  is  de- 
manded in  the  prayer  for  judgment,  but  it  does  not 
flow  from  the  facts  stated  as  constituting  the  cause  of 
action,  is  inconsistent  with  them,  and  is,  in  fact,  imma- 
terial after  issue  joined. 

The  cases  cited  from  32  Barb.,  83,  3  Bosw.,  634, 
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15  How.  Pr.,  56,  and  1  JT.  T.  [1  Oomst.],  305,  were  de- 
cided under  section  179  of  the  Code  as  it  stood  before 
the  amendment  of  1863.  That  amendment  has  modi- 
fied the  law  essentially. 

I  fear  that  the  spirit  of  the  law  would  be  violated  if 
this  order  of  arrest  should  be  vacated.  The  motion  is 
therefore  denied  ;  but  as  the  question  is  new,  the  denial 
is  without  costs. 


TAUTON  against  GROH. 

Supreme  Court,  First  Department,  First  District; 
General  Term,  November,  1870. 

COSTS  OF  APPEAL. 

On  appeal  to  the  court  of  appeals,  from  an   order,  full  costs  are  al- 
lowed.* 

*  In  HALL  against  EMMONS  (New  York  Superior  Court,  Sp.  T.,  1870), 
a  similar  decision  was  made.  The  decision  of  the  appeal  in  the  court 
of  appeals  in  this  case  is  reported  Ante,  p.  370. 

The  clerk  of  the  superior  court  allowed  full  costs. 

JONES,  J. — This  is  a  motion  by  plaintiif  for  a  relaxation  of  a  bill  of 
costs  of  the  defendants. 

So  far  as  the  papers  show,  the  only  objection  urged  before  the  tax- 
ing officer,  to  the  amount  by  him  allowed  against  the  plaintiff  is,  that 
only  ten  dollars  can  be  allowed,  as  the  costs  of  an  appeal  from  an  order, 
to  the  court  of  appeals. 

This  is  the  only  point  presented  for  my  consideration  on  .this  mo- 
tion, which  is  in  the  nature  of  an  appeal  from  the  clerk's  taxation. 

It  is  urged  that  the  appeal  was  noticed  for  hearing,  and  heard  as  a 
motion  on  a  motion  day  of  the  court  of  appeals,  pursuant  to  chapter 
741  ol  the  Laws  of  1870  ;  and  that  therefore,  motion  costs  only  can  be 
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This  action  was  an  equitable  suit  for  the  foreclosure 
of  a  mortgage ;  and  it  was  carried  to  the  court  of  ap- 
peals, on  appeal  from  an  interlocutory  order  allowing  a 
third  person  to  be  substituted  as  a  party,  and  the  de- 
fendants to  be  discharged,  on  payment  of  the  money 
into  court. 

The  appeal  was  heard  as  a  motion,  in  the  court 

allowed,  and  consequently  the  words  "with  costs,"  contained  in  the 
rernittitur,  must  be  intended  to  be  such  costs  as  are  allowed  by  law  to 
be  given  on  the  decision  of  a  motion. 

I  think  this  view  is  incorrect. 

The  act  of  1870  gives  a  right  of  appeal. 

The  Code  (§  307),  regulates  the  costs  to  be  allowed  on  an  appeal  to 
the  court  of  appeals. .  That  court  has  held  that  this  regulation  ap- 
plies as  well  to  an  appeal  from  an  order,  as  from  a  judgment;  and 
further  than  this,  that  general  costs  follow  the  dismissal  of  an  appeal 
from  an  order  on  the  ground  of  its  non-appealability,  after  the  appeal  has 
been  heard  and  submitted  on  the  merits  (White  ®.  Anthony,  23  JV.  .F., 
164).  It  does  not  seem  to  me  that  the  fact  that  the  act  of  1870  provides 
that  appeals  authorized  by  it  may  be  heard  as  motions  on  any  regular 
motion  day,  affects  the  question.  An  appeal  is  taken ;  it  is  argued  and 
decided.  That  it  was  heard  on  a  motion  day,  as  a  motion,  instead  of 
being  placed  on  the  general  calendar,  and  heard  when  reached  in  its 
regular  order,  does  not  alter  the  fact  that  the  appeal  itself  is  heard 
and  argued.  The  act  of  1870  simply  provides  a  more  expeditious 
mode  of  hearing  the  appeals  given  by  it,  than  is  provided  for  the  hear- 
ing of  others. 

Motion  for  retaxation  denied;  but,  as  the  question  was  new,  without 
costs.  

The  same  rule  has  been  applied  in  the  second  district,  at  special  term. 

The  order  made  in  Borst  v.  Levy,  referred  to  in  the  points  of  coun- 
sel, in  Tauton  ».  Groh,  above,  does  not  represent  the  present  practice 
of  the  court  of  appeals. 

The  rule  of  February,  1871,  is  as  follows :  "  Ordered,  That  ap- 
peals from  orders  entitled  to  be  heard  as  motions,  may,  upon  the  re- 
quest of  either  party  after  the  filing  of  the  return,  be  put  upon  the  cal- 
endar, noticed,  and  brought  on  for  hearing  on  any  motion  day." 

By  the  present  usage  of  the  court  of  appeals,  appeals  from  orders  go 
upon  the  calendar ;  and  full  costs  are  allowable  the  same  as  in  other 
appeals.  If  such  an  appeal  were  dismissed  on  motion,  costs  would  bo 
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of  appeals,  in  March,  and  determined  at  the  September 
term,  1869,  and  the  order  appealed  from  was  affirmed. 
The  proceedings  are  fully  reported  in  9  Alib.  Pr. 
JV.  8.,  385. 

The  opinion  of  the  court  made  no  allusion  to  costs. 
The  remittitur,  which  the  respondent  procured  from  the 
court  of  appeals,  and  filed  with  the  clerk  of  the  supreme 
court,  contained  the  words,  "Order  affirmed,  with 
costs."  On  March  25, 1870,  the  respondent  obtained  an 
ex-parte  order  to  be  entered  in  the  supreme  court,  and 
served  on  the  appellant,  declaring  it  to  be  "  adjudged 
that  the  judgment  of  the  court  of  appeals  be  the  judg- 
ment of  this  court." 

On  April  15,  the  respondent  presented  to  the  court, 
for  adjustment,  a  full  bill  of  costs,  as  if  on  an  appeal 
from  a  judgment  and  affirmance  thereof ;  and,  against 
the  objections  of  the  appellant's  attorney,  the  costs 
were  adjusted  at  one  hundred  and  eighteen  dollars  and 
fifty-three  cents. 

On  May  4,  1870,  the  attorney  for  the  appellant,  on 
an  order  to  show  cause,  applied  to  the  special  term  to 
have  the  order  of  March  25, 1870.  modified  or  amended, 
by  striking  out  the  word  "judgment"  and  "ad- 
judged," and  inserting  the  word  "order;"  and  also 
to  have  the  adjustment  of  the  bill  of  costs  vacated,  or  set 
aside,  or  corrected.  This  motion  was  denied  with  five 
dollars  costs.  The  following  is  the  opinion  of  the  court 
at  special  term,  upon  which  an  order  was  entered  : 

CAEDOZO,  J. — The  remittitur  from  the  court  of  ap- 
peals is  the  only  thing  I  can  look  at  to  see  what  the 
decision  of  that  court  was.  By  that  it  appears  that  the 
order  was  affirmed  with  costs,  which  means  full  costs 

allowed  for  the  motion,  and  taxable  costs  on  the  appeal,  as  in  other 
cases,  up  to  the  time  of  the  motion. 

.  If,  on  argument  of  such  an  appeal,  the  court  should  dismiss  it  be- 
cause the  order  was  not  appealable,  full  costs  would  be  allowed,  as  in 
Other  calendar  cases. 
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(White  v.  Anthony,  23  N.  Y.,  164) ;  and  the  clerk  was 
therefore  right  in  his  taxation  of  the  bill.  The  motion 
must  be  denied,  with  five  dollars  costs. 

From  the  order  entered  on  this  decision  the  plaintiff 
appealed. 

C.  B.  Wheeler,  for  the  appellant. — I.  The  order  is 
erroneous,  and  should  not  have  been  entered  ex-parte. 
The  name  of  the  judge  who  made  it  is  not  given  in  the 
order.  An  appeal  from  it  could  not  be  properly 
argued  before  three  judges  who  had  not  heard  of  it 
(Const.,  Art.  VI.,  §  vin).  No  "judgment"  has  been 
given  whatever. 

II.  The  defendants  (the  mortgagors)  cannot  have 
any  costs,  because  in  October,  1868,  their  names  were, 
on  their  own  application,  struck  out  of  the  action.  They 
have  no  standing  in  court.     The  action  is  still  pending 
in  this  court,  and  the  decision  and  order  say  nothing 
about  costs,  and  none  can  be  entered  against  a  party  in 
an  action  like  this,  unless  by  the  special  order  of  the 
court,  not  of  the  clerk  of  any  court. 

III.  This  being  an  action  of  an  equitable  nature,  the 
costs  are  in  the  discretion  of  the  court  in  which  the  ac- 
tion was  brought,  and  cannot  be  given  until  the  final 
decree  is  made  (Kreitz  v.  Frost,  55  Barb.,  474  ;  Code  of 
Pro.,  §§  304-306  ;  People  v.  Collier,   3  How.  Pr.,  379  ; 
Heins  v.  Meyer,  4  Id.,  356  ;  Gallagher  v.  Egan,  2  Sand/., 
742 ;  Pennell  v.  Wilson,  2  Abb.  Pr.  N.  8.,  466,  478;  S. 
C.,  5  Robt.,  661  ;  Whitbeck  v.  Patterson,  22  Barb.,  86 ; 
McGregor  v.  Buel,  1  Keyes,  153  ;  Stargier  t>.  Schultz,  3 
Id.,  614  ;  Clark  v.  Tunicliff,  38  IT.  Y.,  58,  61 ;  S.  C.,  4 
Abb.  Pr.  N.  S.,  451  ;  McGregor  ».  Buel,  33 'How.  Pr., 
450). 

IV.  In  an  action  for  the  foreclosure  of  a  mortgage, 
the  costs  are  controlled  by  section  306  of  the  Code,  and 
on  a  motion  in  the  court  of  appeals  (as  this,  and  the  one 
in  which  the  plaintiff  succeeded,  were)  only  motion  costs 
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(if  any)  including  all  disbursements,  can  be  allowed  by 
any  court.  Such  an  appeal  is  a  non-enumerated  mo- 
tion. The  case  in  23  N.  Y.,  cited  by  the  court  at 
special  term,  was  a  common  law  action,  and  decided  in 
March  term,  1861,  and  this  fourth  subdivision  of  section 
11  of  the  Code,  was  added  by  the  legislature  in  1867, 
and  amended  in  1869.  It  is  declared  by  the  legislature 
to  be  a  non-enumerated  motion. 

The  court  of  appeals  in  1861  could  not  control  or 
anticipate  the  future  action  of  the  legislature.  The 
costs  on  this  appeal  were  controlled  by  section  315  of 
the  Code.  In  motions  under  subdivision  4  of  section 
11  of  the  Code,  motion  costs  (ten  dollars)  only,  are  al- 
lowed (Borst  v.  Levy,*  Court  of  Appeals,  Code,  10  ed., 
686;  Calendar  of  the  Court  of  Appeals  for  1869  and 
1870,  p.  5  ;  2  Laws  of  1867,  p.  1920 ;  2  Laws  of  1869,  p. 
2197 ;  Code,  §§  306,  315 ;  Travis  v.  Waters,  12  Johns., 
500 ;  Savage  v.  Darrow,  4  How.  Pr.,  74 ;  Morrison  v. 
Ide,  4  Id.,  304;  Eckerson  v.  Spoor,  4  Id.,  361 ;  Mitchell 
v.  Westervelt,  6  Id.,  268  ;  affirmed  on  p.  311 ;  Nellis  v. 
De  Forrest,  Id.,  413 ;  Ellsworth  v.  Gooding,  8  Id.,  1 ; 
Van  Schaick  v.  Winne,  Id.,  5  ;  Bartow  n.  Cleveland, 
7  Abb.  Pr.,  339;  S.  C.,  16  How.  Pr.,  364;  Pratt  fl. 
Ramsdell,  7  Abb.  Pr.,  340;  S.  C.,  16  How.  Pr.,  59; 
O'Hara  v.  Brophy,  24  Id.,  379). 

V.  The  clerk  cannot  adjust  interlocutory  costs  on 
a  mere  question  of  practice,  in  an  equity  cause  like 
this.  He  can  only  adjust  costs  on  a  final  judgment, 
unless  specially  authorized  to  do  so  by  order  of  this 
court.  His  duties  are  merely  ministerial, — not  judicial, 
—so  with  the  clerk  of  the  court  of  appeals.  It  does  not 
appear  that  the  court  of  appeals  gave  him  any  author- 
ity to  write  the  words  "with  costs"  in  the  remittitur 
(Code,  section  311,  and  cases  cited  under  this  section  in 
9  ed.  ;  Hicks  v.  Waltermire,  7  How.  Pr.,  370 ;  Hunt  v. 

*  See  note  on  p.  454,  Ante. 
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Middlebrook,  14  Id.,  300  ;  Tony  v.  Hadley,  14  Id., 
357;  Hanna  v.  Dexter,  15  Abb.  Pr.,  135  ;  Pinckney  v. 
Childs,  15  Id.,  138  ;  Pennell  v.  Wilson,  5  RoU.,  661 , 
Purchase  V.  Bellows,  16  Abb.  Pr.,  108). 

Alexander  Lamont,  for  the  respondents. — I.  The 
order,  making  the  judgment  of  the  court  of  appeals  the 
judgment  of  this  court,  was  properly  entered  at  spe- 
cial term  by  Justice  LSTGKAHAM  (Plimpton  v.  Robinson, 
25  N.  Y.,  484) 

II.  The  order,  making  the  judgment  of  the  court 
of  appeal,  the  judgment  of  this  court,  was  the  proper 
one.   The  courts  having  no  power  to  render  any  other 
judgment  than  one  simply  adopting  that  of  the  court 
of  appeals  (McGregor  v.  Buell,  17  Abb.  Pr.,  31). 

III.  The  costs  were  properly  taxed.     There  being 
no  difference  between  an  appeal  from  a  judgment,  or 
an  order,  in  the  court  of  appeals  (White  v.  Anthony,  23 
N.  Y.,  164). 

IV.  Justice  CAKDOZO  properly  denied  the  motion 
of  the  plaintiff  to  modify  the  order  of  Justice  LSTGRA- 
HAM,  and  to  set  aside  the  taxation  of  costs,  and  made 
the  proper  order  in  the  premises,  and  the  order  should 
be  affirmed   with  costs  and  disbursements  to  the  re- 
spondents. 

BY  THE  COTJET. — LTOEAHAM,  P.    J. — The  case  of 
White  v.  Anthony  (23  N.  Y.,  164),  decides  that  on  an 
appeal  from  an  order,  the  costs  in  the  court  of  appeals 
are  the  same  as  on  a  judgment.     We  must  follow  that 
case  until  we  have  an  authorized  decision  to  the  con 
trary.     The  rule  has  been,  when  the  court  intended  to 
depart  from   this  case,   to  specify  in  the  order  the 
amount  of  costs  allowed.  < 

The  disbursements  are  erroneous,  being  charged  for 
as  if  there  were  an  entry  of  judgment.   Those  items, 
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amounting  to  three  dollars  and  seventy-nine  cents, 
must  be  deducted,  and  the  adjustment  as  to  the  bal- 
ance affirmed. 


BLYDENBURG  against  JOHNSON. 

Supreme  Court^  Second  District;  Special  Term,  No- 
vember, 1870. 

NEW  TEIAL. — MOTION  AFTER  JUDGMENT. 

A  motion  for  a  new  trial,  on  the  ground  of  newly  discovered  evidence, 
may  be  granted,  notwithstanding  the  entry  of  judgment.  A  motion 
for  a  new  trial  on  such  a  ground  is  a  non-enumerated  motion. 

Motion  for  new  trial. 

This  action  was  brought  by  William  J.  Blydenburg 
against  George  G.  Johnson  and  one  Bingham.  The 
provision  of  the  act  of  1832,  referred  to  in  the  opinion, 
is  as  follows  (Laws  of  1832,  p.  188,  ch.  128) : 

§  1.  Where,  in  any  personal  action,  any  bill  of  ex- 
ceptions shall  be  taken,  demurrer  to  evidence  put  in, 
case  made,  or  notice  of  motion  given  for  new  trial  on 
newly  discovered  evidence,  and  the  proceedings  shall 
not  be  stayed,  the  party  in  whose  favor  the  verdict  is 
rendered,  may  perfect  his  judgment  and  issue  execu- 
tion ;  but  it  shall  nevertheless  be  lawful  for  the  other 
party  to  proceed  to  obtain  a  hearing  before  the  supreme 
court  upon  the  matters  in  question,  in  the  manner  here- 
inafter mentioned ;  and  in  case  their  judgment  shall  be 
in  his  favor,  they  may  set  aside  the  proceedings  with 
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the  verdict,  and  order  restitution,  which  may  be  en- 
forced by  such  writs  of  restitution  as  are  used  in  cases 
of  reversal  in  error,  or  by  motion  and  attachment, 
according  to  the  practice  of  the  court  in  cases  of  attach- 
ment. 

§  2.  The  cases  mentioned  in  the  first  section  of  this 
act,  shall  in  the  first  instance  be  heard  and  decided  by 
the  circuit  judge  of  the  circuit  in  which  the  cause  was 
tried,  or  by  such  other  circuit  judge  as  shall  hold  the 
courts  mentioned  in  the  fifth  section  of  this  act. 

§  3.  Upon  such  hearing,  the  circuit  judge  who  holds 
said  court,  shall  have  and  exercise  the  same  power  in 
the  cases  mentioned  in  the  first  section,  as  is  now  pos- 
sessed by  the  justices  of  the  supreme  court. 

PRATT,  J. — This  is  a  motion  for  a  new  trial,  on  the 
ground  of  newly  discovered  evidence.  I  am  satisfied, 
from  the  papers  submitted,  that  the  evidence  upon 
which  a  new  trial  is  sought  is  not  cumulative,  and  that 
under  all  the  circumstances  the  plaintiff"  is  not  guilty  of 
laches  in  making  the  motion. 

It  is  also  clear  that  this  is  a  non- enumerated  motion, 
and  is  properly  before  the  court. 

But  the  objection  is  made  that  judgment  having  been 
entered,  it  is  now  too  late  to  entertain  the  motion  ;  and 
some  decisions  are  cited  holding  that  after  entry  of 
judgment  the  court  has  no  power  to  grant  such  relief.* 

If  this  objection  is  well  taken,  it  is  a  great  defect  in 
the  law,  and  may  well  provoke  legislative  action. 

For,  if  a  party  can,  by  the  simple  act  of  entering 
judgment  (which  may  now  be  done  at  any  time  after 
verdict,  and  without  notice),  destroy  the  power  of  the 
court  to  redress  error  and  relieve  against  misfortune, 
mistake  or  fraud,  it  is  plain  that  the  safeguards  against 
wrong  will  be  painfully  diminished. 

*  See  Folger  v.  Fitzhugh,  41  JV.  T.,  228. 
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Under  the  old  practice,  when  judgment  was  not 
perfected  till  a  considerable  time  after  the  trial,  and 
upon  application  to  the  court,  the  liability  to  mischief 
from  such  a  rule  was  comparatively  small. 

Yet,  in  1832,  the  legislature  felt  called  upon  to 
interfere,  and  provided  that  in  personal  actions  the 
court  might  hear  and  decide  motions  for  new  trial  after 
judgment  and  execution. 

Before  this  act  it  was  often  necessary  to  resort  to 
chancery  to  obtain  a  new  trial  in  an  action  at  law,  but 
after  this  highly  remedial  statute  the  courts  of  law 
could  generally  give  summary  and  full  relief,  and  suit- 
ors were  no  longer  compelled  to  submit  to  the  expense, 
delay,  and  trouble  of  resorting  to  another  tribunal. 

Of  course,  if  courts  of  law  have  lost  the  power  to  af- 
ford relief  on  motion,  in  the  numerous  cases  where  acci- 
dent or  unjust  practice  has  perverted  the  course  of  jus- 
tice, this  old  and  once  familiar  branch  of  equity  juris- 
diction will  revive,  and  we  shall  again  have  actions 
instituted  to  vacate  judgments  that  cannot  properly 
be  allowed  to  stand. 

But  the  whole  tendency  of  recent  changes  has  been 
towards  directness  and  simplicity  in  practice,  and  not 
without  great  reluctance  will  a  contrary  course  be 
pursued. 

Indeed,  since  the  abolition  of  the  distinctions  be- 
tween legal  and  equitable  remedies,  the  same  results,  in 
many  cases,  can  be  attained  by  motion,  that  before 
could  only  be  obtained  by  a  bill  in  equity. 

I  have'carefully  sought  to  learn  upon  what  grounds 
it  can  be  claimed  that  the  act  of  1832  is  not  in  force, 
but  without  success. 

The  Code  contains  no  provision  inconsistent  with  it. 
The  powers  possessed  by  the  court  prior  to  1846  have 
been  carefully  preserved,  and  if  the  practice  obtaining 
since  1832  is  to  be  changed,  it  must  be  by  judicial 
rulings. 
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The  whole  question  is  elaborately  argued  in  Tucker 
v.  White  (27  How.  Pr.,  97,  and  28  Id.,  78),  and  the 
conflicting  authorities  compared. 

The  weight  of  argument  and  all  considerations  of 
convenience  concur  in  favor  of  holding  that  the  bene- 
ficial power  of  the  court  to  control  its  proceedings, 
should  not  be  abandoned  or  hampered  by  any  arbitrary 
rule. 

Suppose  a  verdict  is  obtained  upon  false  testimony. 
The  witnesses  confess  their  perjury.  Documents  may 
prove  it.  The  successful  party  may  possibly  admit  it. 
Or  a  witness  is  abducted  and  not  restored  to  liberty,  till 
judgment  has  been  entered  upon  the  verdict  thus  ob- 
tained. 

Can  the  court  be  without  power  to  afford  a  remedy 
at  once? 

The  proper  rule  seems  to  be  that  the  required  relief 
should  be  granted  upon  motion,  without  regard  to  any 
formal  entry  of  judgment. 

Upon  paying  all  costs  and  allowances  to  date,  let  a 
new  trial  be  had,  with  leave  to  the  plaintiff  to  discon- 
tinue against  Bingham  if  he  shall  be  so  advised. 
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ABATEMENT. 

A  cause  of  action  to  recover  a  mortgage,  or  the  money  received  there- 
on, survives  in  favor  of  and  against  personal  representatives  [19  N. 
Y.,  464],  and  is  assignable.  [24  Id.,  607.]  Ct.  of  App.,  1869,  Mar- 
vin v.  Inglis,  39  How.  Pr.,  329. 

CREDITOR'S  ACTION,  4. 

ACCOUNTING. 

1.  After  dissolution,  one  partner  cannot  recover  judgment  against  all 
the  others  for  his  share  of  moneys  received  by  them,  and  unequally 
divided  between  the  latter,  without  an  accounting  to  ascertain  how 
much  should  be  repaid  by  each.   Supreme  Ct.,  1870,  Rhiner  v.  Sweet, 
2  Lans.,  386. 

2.  Equity  has  jurisdiction  of  an  action  by  one  of  several  part  owners, 
whose  money  has  been  applied  to  the  construction  of  a  ship  by  the 
other  part  owners,  to  recover  from  them  for  a  conversion  by  selling 
it  without  his  consent.     Ct.  of  App.,  1870,  Dyckman  v.  Valiente,  42 
-2V.  F.,  549  ;  affirming  43  Barb.,  131 ;  S.  C.,  28  Sow.  Pr.,  346. 

3.  In  taking  account  of  interest  charged  against  executors  who  fail  to 
make  investments  according  to  the  provisions  of  a  will,  a  reasonable 
number  of  rests,  only,  should  be  made  in  the  accounts,  not  holding 
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the  executors  to  invest  every  sum  as  soon  as  received.     Supreme  Ct., 
1870,  Gilman  v.  Gilman,  2  Lans.,  1. 

4.  Such  reasonable  time  would  not  be  longer  than  six  months,  and 
that  time  would  give  the  executors  every  thing  they  could  reason- 
ably ask  for,  in  making  investments.     75. 
EXECUTORS  AND  ADMINISTRATORS,  14;  TENANTS  IN  COMMON. 

ACTION. 

1.  When  one  partner  becomes,  by  settlement  and  express  promise  to 
pay,  liable  to  his  copartner,  in  an  action  at  law,  for  the  portion  of 
partnership  funds  in  his  hands,  belonging  to  such  copartner,  the 
form  of  such  action  is  properly  for  money  had  and  received  by  the 
defendant,  to  the  use  of  the  copartner.     [3  Bing.,  54  ;  7  Car.  &  P., 
709.]     Supreme  Ct.,  1870,  Rainsford  v.  Rainsford,  57  Barb.,  58. 

2.  A  complaint  stating  facts  constituting  a  cause  of  action  on  contract, 
sustained  by  proof  thereof  at  the  trial,  authorizes  a  recovery,  al- 
though the  complaint  is  in  form  for  a  conversion,  and  the  summons 
is  for  relief.     Ct.  of  App.,  1870,  Conaughty  v.  Nichols,  42  N.  F,  83. 

3.  Action  for  breach  of  marriage  promise,  though  in  form  on  contract, 
is  in  substance  for  tort.     Thcrn  v.  Knapp,  42  JT.  F,  474. 

4.  The  distinction  between  actions  for  fraud  and  for  breach  of  war- 
ranty has  not  been  abrogated,   by  recent  decisions  of  the  court  of 
appeals;  it  is  still  preserved.     [42  Barb.,  470.]     Supreme  Ct.,  1869, 
Clark  •».  Earner,  2  Lans.,  67. 

6.  Nor  have  those  decisions  abrogated  the  rules  that  scienter  must  be 
shown  in  actions  for  fraud.     Ib. 

6.  A  recovery  of  property,  or  the  value  thereof,  by  a  plaintiff  who  has 
the  mere  legal  title,  will  not  be  allowed  against  a  defendant  who  has 
the  equitable  title  to  such  property,  and  who  might,  in  an  action  to 
compel  specific  performance,  compel  the  plaintiff  to  transfer  such 
legal  title.     Supreme  Ct.,  1870,  Carpenter  ®.  Ottley,  2  Lans.,  451. 

7.  The  remedy  of  a  party  disseized  is  to  recover  the  possession,  and 
then  the  mesne  profits.  Supreme  Ct.,  1870,  Harris  v.  Frink,  2  Lans.,  35. 

8.  In  an  action  on  an  order  of  officers  of  the  poor,  compelling  relatives 
to  support  a  pauper,  under  1  Rev.  Stat.,  614,  §§  1,  6,  the  costs  and 
expenses  awarded   on  granting  the  order  may  also  be  recovered 
against  the  parties  severally  charged  therewith.     Supreme  Ct.,  1870, 
Stone  v.  Burgess,  2  Lans.,  439. 

9.  In  an  equitable  action  to  reach  a  specific  fund  of  a  debtor  in  the 
hands  of  other  defendants,  no  relief  being  demanded  against  the 
debtor,  the  court  should  not  grant  a  personal  judgment  against  the 
debtor.     So  held,  where  he  had  not  answered  the  complaint,  but 


NEW  YORK :  1870.  465 


AMENDMENT. 


only   demurred.     Ct.    of  App.,    1870,    Kelly  v.    Downing,    42   N. 
I.,  71. 

10.  An  action  will  not  lie  against  a  married  woman,  to  recover  damages 
for  breach  of  a  contract  made  by  her  in  a  business  carried  on  by  her 
as  if  she  were  unmarried,  if  she  was  the  resident  of  another  State, 
the  law  of  which  is  not  shown  to  have  given  her  capacity  to  make 
such  contracts,  and  if  the  contract  was  made  and  to  be  performed 
in  such  other  State.     N.  T.  Com.  PL,  1870,  Waldron  v.  Ritchings, 
Ante,  359. 

11.  Under  section  71  of  the  Code  of  Procedure,  leave  to  sue  on  a  judg- 
ment need  not  require  the  suit  to  be  brought  in  the  court  in  which 
the  judgment  was  recovered.     N.  Y.  Superior  Ct.,  1869,  National 
Mechanics'  Banking  Association  v.  Usher,  1  Sweeny,  403. 
ARBITRATION  ;  BANKRUPTCY  ;  CORPORATION,  1 ;   COSTS,  2 ;  HIGH- 
WAYS ;    INJUNCTION,  1-4 ;    INSURANCE,  5 ;    PARTIES,  8 ; 

PROMISE   OF   MARRIAGE;    SHERIFF;    SPECIFIC 

PERFORMANCE,  1 ;  TRESPASS  ;  VENDOR 

AND  PURCHASER. 

ADJOURNMENT. 
TRIAL,  14. 

AFFIDAVITS. 

The  officers  authorized  by  the  laws  of  the  United  States,  and  those 
authorized  by  the  State  of  New  York,  to  take  affidavits, — enume- 
rated. Florance  t>.  Butler,  Ante,  63. 

ATTACHMENT,   3;    COMPLAINT,   11;    IMPRISONMENT,    3;    JUSTICE'S 
COURT,  1,  3,  4. 

AMENDMENT. 

1.  Where  an  answer  is  served  by  mail,  it  may  be  amended  in  good 
faith  within  forty  days.     Supreme  Ct.  Sp.  T.,  1870,  Evans  v.  Lich ten- 
stein,  Ante,  141. 

2.  The  court  have  power  to   amend  its  processes  or  proceedings  by 
allowing  the  affixing  of  a  revenue  stamp,  without  application  to  the 
collector  of  revenue.     Supreme  Ct.,  1867,  Coppernoll  v.  Ketcham,  56 
Barb.,  111. 

3.  If  an  action  on  behalf  of  a  corporation  is  improperly  brought  in  the 
name  of  the  president,  instead  of  in  the  name  of  the  corporation,  the 
error  is  not  amendable.     [14  N.  T.,  506.]     Supreme  Ct.,  1868,  Low- 
enthall  v.  Wiseman,  56  Barb.,  490. 

4.  Under  the  Code,  the  court  has  power  to  grant  an  order  that  plain- 
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tiff  correct  the  omission  of  names  in  the  summons,  and  add  a  verifi- 
cation by  an  infant  to  his  petition  for  the  appointment  of  a  guardian 
ad  litem  (instead  of  a  verification  made  by  an  attorney).  But  if 
such  power  did  not  exist,  these  defects  would  not  invalidate  a  judg- 
ment in  an  action  of  partition.  Ct.  of  Appeals,  1861,  Van  Wyck  v. 
Hardy,  39  How.  Pr.,  392;  affirming  11  All.  Pr.,  473;  S.  C.,  20 
How.  Pr.,222. 

5.  The  court  will  not  refuse  leave  to  amend  an  answer,  on  the  sugges- 
tion, supported  by  affidavits,  that  the  proposed  amended  answer  is 
false,  unless  it  be  so  plainly  sham  that  the  amended  answer  would 
be  stricken  out  on  motion.     Supreme  Ct.  Sp.  T.,  1870,  Hughes  v. 
Heath,  Ante,  275. 

6.  Even  if  the  affidavits  strongly  preponderate  against  the  pleading, 
yet  if  upon  them  there  is  anything  to  try,  the  court  will  allow  the 
amendment,  and  leave  the  question  to  be  tried  on  the  issue.     II. 

7.  It  is  proper  to  allow  a  complaint  to  be  amended,  on  the  trial,  by 
enlarging  the  claim  for  damages.     It  is  a  matter  resting  in  the  dis- 
cretion of  the  justice  at  the  trial,  and  no  exception  will  lie  to  the 
exercise,  of  such  discretion.  [51  Barb.,  616;  30  N.  Y.,  453.]   Supremo 
Ct.,  1870,  Johnsons.  Brown,  57  Barb.,  118. 

8.  Leave  to  file  a  reply,  after  a  trial  has  been  commenced  before  a 
referee,  should  be  allowed  where  the  omission  was  the  result  of  mis- 
take, and  giving  relief  will  not  cause  greater  injustice  to  defendant 
than  the  refusal  would  do  to  plaintiff.     Supreme  Ct.  Sp.  T.,  1870, 
Pardee  v.  Foote,  Ante,  77. 

9.  Plaintiff  should  be  charged  with  costs  since  issue,  and  costs  of  mo- 
tion ;  and  defendant  should  have  leave  to  amend ;  and  the  reference 
should  be  vacated,  since  the  issues  will  be  changed.     II. 

10.  It  is  the  duty  of  the  court  to  allow  parties  to  amend  their  plead- 
ings, so  that  their  cases  may  be  tried  on  the  merits.     But  it  would 
be  improper  to  authorize  them  to  do  an  act  which  would  destroy  the 
rights  of  their  adversaries  to  causes  of  action,  or  defenses  thereto. 
It  is  not  the  duty  of  the  court,  or  even  proper  for  it,  to  authorize  any 
change  of  the  facts  or  papers  upon  which  the  rights  of  the  parties 
depended  when  the  action  was  commenced.    Thus,  where  the  affida- 
vits of  city  assessors  annexed  to  the  assessment  roll  for  the  year  1868 
were   defective,   and  the  plaintiffs  brought  an  action,  in  1869,  to 
recover  back  the  taxes  by  them  paid  under  such  assessment,  pending 
which  action  the  defendant  made  a  motion  for  leave  to  amend  such 
defective  affidavits,  or  to  put  in  supplemental  affidavits,  the  motion 
was  denied.     Supreme  Ct.  Sp.  T.,  1870,  National  Bank  of  Chemung 
v.  City  of  Elmira,  39  How.  Pr.,  373. 

APPEAL,  17. 
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ANIMALS. 

Under  the  act  of  1867  (p.  2036)  for  the  seizure  of  animals  found  tres- 
passing,— the  person  making  the  seizure  must  get  the  cattle  into 
actual  custody,  before  he  has  authority  to  make  complaint  before  a 
justice.  Where  he  makes  complaint  before  seizure,  and  meanwhile 
the  owner  removes  the  cattle  from  the  premises  where  they  were 
trespassing,  subsequent  proceedings  cannot  be  maintained.  Supreme 
Ct.,  1869,  McConnell  v.  Van  Aerman,  56  Barb.,  534. 

ANSWER. 

1.  Denial   of  each  and   every  allegation  not  specifically  admitted, — 
treated  as  sufficient.     People  v.  Northern  R.  R.  Co.,  42  N.  Y.,  217 ; 
affirming  53  Barb.,  98. 

2.  An  answer  on  information  and  belief,  denying  each  and  every  allega- 
tion of  the  complaint,  is  not  necessarily  sham.    Those  words  are 
redundant,  and,  if  plaintiff  is  aggrieved  thereby,  may  be  struck  out 
on  motion,  under  §  160  of  the  Code.     But  the  answer  cannot  be  ad- 
judged sham  if  defendant's  affidavits  show  it  is  true,  or  at  least  that 
it  might  be  true,  and  was  interposed  in  good  faith.     Supreme  Ct., 
1869,  Commissioners  of  Excise  of  Chenango  Co.  ».  McCullough,  39 
Sow.  Pr.,  37. 

3.  In  an  action  on  contract,  an  answer  of  false  representations  by  plain- 
tiff, must  allege  that  defendant  relied  on  such  representations,  and 
contracted,  believing  them  to  be  true.     Supreme  Ct.,  1870,  Saxton  c. 
Dodge,  57  Barb.,  84, 116. 

4.  In  an  action  by  an  indorsee  of  a  note,  if  the  answer  shows  that  the 
plaintiff  is  one  of  several  joint  payees  who  indorsed  to  him,  and  alleges 
a  want  of  consideration,  it  need  not  allege  also  that  before  he  became 
exclusive  owner,  he   had  notice   of  the  failure   of  consideration. 
Supreme  Ct.,  1870,  Saxton  ».  Dodge,  57  Barb.,  84,  111. 

5.  It  seems,  that  in  an  action  by  a  corporation  on  a  contract  in  writing 
with  it  by  its  corporate  name,  or  for  goods  sold,  an  answer  denying 
knowledge  or  information  sufficient  to  form  a  belief  whether  plain- 
tiffs are  a  corporation,  is  frivolous.     So,  also,  is  an  answer  alleging 
that  such  note  was  given  in  consideration  of  a  sale  of  merchandise, 
which  was  of  a  bad  quality  and  without  value,  and  not  what  plain- 
tiffs represented,  and  counter-claiming  damages  by  reason  thereof. 
So  is  an  answer  alleging  the  same  failure  of  consideration  in  refer- 
ence to  the  goods  sold.     So  is  an  answer  alleging  that,  in  considera- 
tion of  the  worthlessness  of  the  goods,   plaintiffs  promised  and 
agreed  to  renew  the  note  sued  on,  for  sixty  days,  but  had  failed  to 
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do  so,  and  the  sixty  days  had  not  expired.     Supreme  Ct.,  1870,  Cru- 
cible Co.  v.  Steel  Works,  Ante,  195. 

6.  An  admission  of  a  legal  conclusion  by  the  defendant  in  his  answer  is 
in  no  way  binding  upon  the  court,  nor,  a  fortiori,  upon  a  referee, 
whose  duty  it  is  to  apply  the  law,  as  it  exists,  to  the  facts  proved  or 
admitted  in  the  case.     Supreme  Ct.  (COUDERT,  Ref.),  1870,  Cutting 
v.  Lincoln,  Ante,  436. 

7.  In  an  action  by  a  broker  for  his  commissions,  a  general  denial  may 
be  struck  out  as  sham,  on  affidavits  showing  that  the  person  intro- 
duced by  the  plaintiff  actually  became  purchaser,  and  plaintiff  was 
instructed  to  prepare  the  contract,  although  the  sale  was  effected  at 
a  less  price  than  that  named  by  defendant  in  employing  plaintiff. 
Supreme  Ct.  Sp.  T.,  1870,  Wayland  v.  Lysen,  Ante,  79. 

8.  An  answer  which  is  relevant  cannot  be  stricken  out  as  sham,  unless 
shown  to  be  false.     Supreme  Ct.,  1869,   Commissioners  of  Excise  of 
Chenango  County  v.  McCullough,  39  How.  Pr.,  37. 
AMENDMENT,  1 ;  COUNTER-CLAIM  ;  DEFENSES,  1 ;  INJUNCTION,  9 ; 

JUDGMENT,  2 ;  SUPPLEMENTAL  PLEADING,  2. 

APPEAL. 

1.  Subdivision  4  of  section  11  of  the  Code,  as  amended  in  1870,  extends 
the  right  of  appeal  to  the  court  of  appeals,  so  as  to  include  all  inter- 
locutory orders  in  actions,  affecting  substantial  rights,  and  not  within 
the  discretion  of  the  court  below,  though  not  coming  within  the 
enumeration  of  subdivisions  2  and  3 ;  and  under  it,  an  order  of  refer- 
ence of  a  cause  in  which  the  party  is  entitled  to  a  trial  by  jury,  is 
appealable.     Ct.  of  App.,   1870,   Townsend  v.   Hendricks,  40  How. 
Pr.,  143. 

2.  Under  subdivision  4  of  section  11  of  the  Code  of  Procedure,  as 
amended  in  1870, — which  does  not,  as  formerly,  merely  regulate  the 
mode  of  hearing  certain  appeals,  but  gives  an  appeal  in    the  cases 
specified  in  the  subdivision  as  it  now  stands, — an  order  refusing  to 
change  the  place  of  trial,  in  a  case  where,  by  the  Code  of  Procedure, 
the  party  is  entitled  to  it,  is  the  subject  of  an  appeal  to  this  court. 
Ct.  of  App.,  1870,  Leland  v.  Hathorne,  Ante,  97. 

3.  An  appeal  does  not  lie  to  the  court  at  general  term  from  an  order 
denying  a  motion  to  strike  out  a  pleading  as  frivolous.    The  applica- 
tion to  strike  out,  does  not  involve  a  substantial  right  of  the  appli- 
cant ;  although,  if  such  a  motion  were  granted  erroneously,  the  ad- 
verse party  might  appeal,  because,  by  the  erroneous  striking  out  of 
his  pleading,  he  would  lose  a  substantial  right.     Supreme  Ct.,   1870, 
Crucible  Co.  v.  Steel  Works,  Ante,  195. 

4.  An  application  of  a  receiver  for  leave  to  lease  real  property  to  a 
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specified  person  on  specified  terms,  is  addressed  to  the  discretion  of 
the  court,  and  an  appeal  does  not  lie  to  the  court  of  appeals  from  an 
order  of  the  general  term,  reversing  an  order  granting  it,  nor  from  a 
clause  in  the  order  of  reversal  saving  the  rights  of  the  lessee,  to  pos- 
session for  a  part  of  the  term.  Ct.  of  App.,  1870,  Bolleg  v.  Duff, 
42  2T.  Y,  256. 

5.  An  order  adjusting  costs  on  discontinuance  by  the  plaintiff,  is  not 
appealable  to  the  court  of  appeals,  as  determining  or  discontinuing 
the  action ;  for  it  does  not  of  itself  operate  as  a  discontinuance.     Ct. 
of  App.,   1870,  Buffalo  &  Alleghany  V.  R.   R.  Co.  «.  Johnson,  43 
N.  F.,  215. 

6.  A  refusal  to  stay  proceedings  in  one  action,  until  the  final  determina- 
tion of  another, — Held,  discretionary,  and  not  reviewable  in  the  court 
of  appeals.      Ct.   of  App.,  1870,  People  «.  Northern  R.  R.  Co.,  42 
N.  Y.,  217 ;  affirming  53  Barb.,  98. 

7.  An  appeal  lies  to  the  court  at  general  term,  from  an  order  made  at 
special  term,  giving  a  party  leave  to  inspect  and  examine  the  books 
and  papers   of  the  party  appealing;  for  such  an  order  may  be 
regarded    as    involving  a  substantial  right.     Supreme   Ct.,   1870, 
Thompson  v.  Erie  Railway  Co.  (No.  1),  Ante,  212. 

8.  On  appeal  from  such  an  order,  the  question  to  be  determined  is, 
whether  sufficient  appears  to  satisfy  the  court  that  the  books  called 
for  are  material  and  necessary  for  the  applicant  as  claimed ;  and 
•where  there  is  no  denial  of  the  facts  alleged,  the  applicant  is  entitled 
to  the  benefit  of  all  intendments  and  inferences  to  be  drawn  from  the 
allegations  made.     Ib. 

9.  An  order  granting  a  discovery  and  inspection,  in  a  case  in  which  k 
should  not  be  granted,  affects  a  substantial  right,  and  is  appealable 
to  the  court  at  general  term.     Supreme  Ct.,  1870,  Thompson  v.  Erie 
Railway  Co.  (No.  2),  Ante,  230. 

10.  The  taxation  of  costs  against  an  executor  or  administrator,  with- 
out order  of  the  court,  in  a  case  where  the  statute  requires  such 
order  to  entitle  the  party  to  costs,  is  a  substantial  defect  in  the  judg- 
ment, which  entitles  the  representative  to  relief;  and  is  not  an  irreg- 
ularity which  is  waived  by  an  appeal ;  especially  where  the  costs 
were  adjusted  after  the  appeal  was  taken.     Supreme  Ct.,  1870,  Howe 
v.  Lloyd,  Ante,  257. 

11.  An  order  of  the  court  at  special  term,  denying  a  motion  to  require 
the  receivers  of  a  corporation  to  allow  creditors  to  prove  their  claim, 
rests  in  the  discretion  of  the  court,  and  is  not  the  subject  of  an  ap- 
peal.  Supreme  Ct.,  1870,  Harmony  Fire  Ins.  Co.,  Matter  of,  Ante.  347. 

12.  Pending  an  action  for  the  foreclosure  of  a  mortgage,  executed  by 
the  owner  of  the  land  and  his  wife,  but  before  entry  of  decree,  the 


470  ABBOTT'S  PKACTICE  DIGEST. 


husband  conveyed  all  his  right,  title,  and  interest  to  an  assignee  in 
bankruptcy,  who  -was  duly  made  a  defendant. — Held,  that  his  interest 
was  not  "aggrieved"  by  the  decree,  and  he  could  not  appeal  in  his 
own  right,  but  that  the  wife's  inchoate  right  of  dower  is  such  an  in- 
terest as  gave  her  the  right  to  appeal,  and  as  the  subject-matter  was 
not  her  separate  property,  and  as  she  could  not  by  herself  appeal, 
her  husband  was  properly  joined  in  the  appeal  taken  on  her  behalf. 
N.  7.  Com.  PI,  1870,  Kiefer  v.  Winkens,  39  How.  Pr.,  176. 

13.  The  court  at  special  term  cannot  modify,  in  substance,  a  judgment 
of  the  general  term,  rendered  upon  a  case  presenting  a  verdict  taken 
at  circuit  subject  to  the  opinion  of  the  court  at  general  term.     Ct.  of 
App.,  1870,  Hubbard  v.  Copcutt,  Ante,  289. 

14.  If  it  assume  to  do  so,  a  direct  appeal  from  the  judgment  to  the 
court  of  appeals,  though  taken  within  two  years  of  such  attempted 
amendment,  is  too  late,  if  the  time  for  appealing  from  the  original 
judgment  has  passed.     J6. 

15.  The  remedy  of  the  aggrieved  party  is  by  appeal  from  the  order,  to 
the  general  term;   or,  if  the  time  for  such  appeal  be  passed,  by 
motion  to  set  aside  the  order  and  all  proceedings  under  it.     J&. 

16.  The  Code,  §  327  (in  reference  to  appeals),  does  not  mean  that  a 
defendant  appealing  shall  give  notice  only  to  the  plaintiff,  or  that  a 
plaintiff  appealing,  only  to  the  defendant ;  but  requires  that  the  notice 
shall  be  served   on  all  parties  whose  interests   are  adverse  to  the 
party  appealing.    Supreme  Ct.,  1869,  Hiscock  ®.  Phelps,  2  Lans.,  106. 

17.  In  a  cause  in  the  supreme  court,  a  defect  in  the  notice  of  appeal 
from  a  judgment  of  the  special  term  to  the  court  at  general  term,  in 
not  specifying  that  the  appeal  is  taken  to  the  general  term,  and  not 
specifying  the  office  of  the  clerk  from  which  the  return  should  be 
obtained,  does  not  affect  the  jurisdiction  of  the  general  term ;  and 
when  such  objection  is  raised  as  a  ground  for  dismissing  the  appeal, 
the  only  question  is  whether  the  respondent  was  misled.     Supreme 
Ct.,  1870,  Silsbee  v.  Gillespie,  Ante,  139. 

18.  Such  a  defect,  moreover,  is  waived  by  the  defendant's  noticing  the 
cause,  and  stipulating  for  a  reservation.     /&. 

19.  An  appeal  from  an  order  made  on  a  non-enumerated  motion  must 
be  placed  on  the  calendar  in  the  court  of  appeals ;  otherwise  the 
court  will  not,   even  by  consent  of  counsel,  hear  oral  argument ; 
though  it  may,  upon  good  cause  shown,  allow  the  appeal  to  be  sub- 
mitted on  the  points.     Ct.  of  App.,  1870,  Gregory  «.  Cryder,  Ante, 
89.     See  Rule  of  Feb.,  1871,  Ante,  p.  454. 

20.  On  a  motion  for  leave  to  issue  execution  on  a  judgment,  which 
by  its  terms  authorizes  execution    to    issue  for  its  enforcement, 
it  is  in  the  discretion  of  the  court,  pending  an  appeal  from  a  part  of 
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the  judgment,  to  grant  leave,  or  to  stay  the  proceedings  pending  the 
appeal;  and  having  exercised  that  discretion  by  granting  an  order 
directing  execution  to  issue,  the  court,  at  general  term,  on  appeal 
from  that  order,  will  not  interfere  with  such  discretion.  2f.  T.  Com. 
PL,  Green  v.  Green,  39  How.  Pi\,  360. 

21.  The  proceedings  which  are  stayed  by  an  appeal  from  a  judgment, 
with  security,  &c.,   are  only  those  which  may  be  instituted  by  the 
respondent  for  the  purpose  of  enforcing  the  provisions  of  the  judg- 
ment.     N.    T.   Superior    Ct.  8p.    T.,    1870,    Ireland    e.    Nichols, 
Ante,  71. 

22.  Where    counsel    takes    no  exception    to  a  charge,  he  must  be 
deemed  to  have  acquiesced  in  the  view  of  the  case  therein  expressed, 
and  cannot  object  or  except  on  appeal.    Supreme  Ct.,  1870,  Rains- 
ford  «.  Rainsford,  57  Barb.,  58. 

23.  On  appeal  to  the  court  at  general  term,  when  a  specific  exception 
was  taken  to  an  erroneous  conclusion  of  law,  founded  upon  a  clear 
and  indisputable  fact  found  by  the  referee,  and  on  which  alone  he 
bases  his  conclusion,    the  court  will  review  the  exception  only, 
and  not  the  evidence ;  nor  will  it  examine  the  case  for  the  purpose 
of  ascertaining  whether  there  are  not  other  facts  proved,  which  the 
referee  ought  to  have  found,  and  embodied  in  his  report,  and  which 
would  have  sustained  his  general  conclusion  of  law.    Supreme  &., 

1869,  Armstrong  v.  Bicknell,  2  Law.,  216. 

24.  On  appeal,  objections  taken  below  to  admission  of  testimony,  but 
without  assigning  the  ground,  will  be  disregarded,  unless  such  that, 
if  properly  made,  they  would  have  been  decisive  of  the  case,  and 
could  not  have  been  obviated.     Omission  to  specify  the  ground  is 
not  cured  by  a  subsequent  motion  to  strike  out  the  testimony.     Ct. 
ofApp.,  1870,  Levin  v.  Russell,  42  JV:  F.,  251. 

25.  On  appeal  from  a  judgment  nonsuiting  the  plaintiff  on  conflicting 
evidence  as  to  negligence,  the  question  for  the  appellate  court  is, 
whether  the  determination  made  by  the  court  below  can  be  main- 
tained on  the  testimony  most  favorable  for  the  plaintiff.    Ct.  of  App., 

1870,  Gonzales  «.  New  York  &  Harlem  R.  R.  Co.,  39  How.  Pr.,  407  ; 
reversing  1  Sweeny,  506. 

26.  The  decision  of  a  referee  will  not  be  reversed  on  appeal,  upon  the 
ground  that  it  is  given  against  a  preponderance  of  testimony  as  re- 
spects the  number  of  witnesses,  where  the  evidence  is  contradictory, 
and  no  fact  clearly  ascertained  controls  the  case.    Supreme  Ct.,  1868, 
Dauchy  v.  Silliman,  2  Lans.,  361. 

27.  On  appeal  from  an  order  of  the  special  term,  setting  aside  a  judg- 
ment because  it  included  costs,  in  a  case  in  which  costs  could  not, 
under  the  statute,  be  awarded,  without  application  to  the  court,  the 
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order  will  not  be  reversed  on  the  ground  that  the  case  was  a  proper 
one  for  costs,  but  the  party  will  be  left  to  his  motion.  Supreme  Ct., 
1870,  Howe  v.  Lloyd,  Ante,  257. 

28.  Where  -an  appeal  from  a  judgment  entered  on  the  report  of  a 
referee,  presents  only  questions  of  fact,  in  regard  to  which  there  is  a 
conflict  of  evidence,  the  finding  of  the  referee  upon  such  evidence 
will  be  held  conclusive.     [7  Bosw.,  394.]     N.  T.  Superior  Ct.,  1869, 
Marsh  ®.  Palmer,  1  Sweeny,  523. 

29.  Where  the  testimony  of  the  parties  was  in  effect  inconsistent,  the 
finding -of  the  referee  rejecting  one  version  of  the  transaction,  may 
be  sustained,  although  the  parties  did  not  contradict  each  other  in 
express  terms.  N.  T.  Superior  Ct.,  1869,  Coleman  ®.  Eyre,  1  Sweeny,  476. 

30.  On  appeal  from  a  judgment  had  on  a  decision  after  trial  by  the 
court  without  a  jury,  it  is  enough  to  uphold  the  finding  of  the  judge, 
that  there  was  testimony  to  support  it,  and  that  it  was  not  mani- 
festly against  the  weight  of  evidence.     Supreme  Ct.,  1865,  Bruyn  v. 
Comstock,  56  Barb.,  9. 

31.  On  appeal  from  a  judgment  on  the  decision  of  a  referee,  who  has 
found,  as  matter  of  fact,  that  there  was  no  sufficient  evidence  adduced 
by  plaintiff,  if  the  evidence  is  not  brought  up,  and  no  error  of  law 
appears  on  the  record,  the  court  of  appeals  will  not  reverse  the  judg- 
ment.    Ct.  ofApp.,  1870,  Chubbuck  «.  Vernam,  42  N.  F.,  432  ;  and 
see  Id.,  113. 

32.  Where  the  judge  authorized  the  jury  to  give  punitive  damages,  if 
there  be  no  exception,  the  court  will  not  interfere  with  the  verdict 
on  the  ground  that  this  direction  was  wrong,  unless  it  appears  that 
it  influenced  the  verdict.     If  the  verdict  given  was  not  excessive  as 
compensatory  merely,  the  objection  cannot  avail.   Supreme  Ct.,  1867, 
Hoard  v.  Peck,  56  Barb.,  202. 

33.  Where  a  motion  is  made  at  special  term  to  set  aside,  for  irregular- 
ity, an  order  made  by  a  justice  out  of  court  in  a  special  proceeding, 
and  is  denied,  the  order  may  on  appeal  be  affirmed,  if  correct,  irre- 
spective of  the  question  whether  the  original  order  sought  to  be  set 
aside  was  the  subject  of  an  appeal  or  not.     Supreme  Ct.,  1870,  Hart- 
man,  Matter  of,  Ante,  124. 

34.  On  appeal  from  an  order  denying  a  motion  for  an  attachment  for 
contempt  in  disobeying  a  writ  of  mandamus,  the  court  may  direct  a 
new  peremptory  writ  to  issue,  in  such  form  as  to  meet  the  exigencies 
of  the  case.  Supreme  Ct.,  1870,  People  ex  rel.  Johnson  v.  Supervisors 
of  Delaware  (No.  1),  Ante,  408. 

35.  The  only  mode  of  reviewing  a  decision  made  after  hearing  both 
parties,  is  by  appeal,  or  by  a  re-argument  had  on  leave  granted,  upon 
a  motion  therefor.     Supreme  Ct.,  1870,  Bolles  v.  Duff,  56  Barb.,  567. 
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36.  The  court  will  not  order  a  re-argument  where  to  do  so  would  im- 
pugn the  correctness  of  a  former  decision,  for  that  would  be  to  allow, 
in  effect,  an  appeal  from  one  set  of  judges  to  another  set  of  judges  of 
the  same  court.  2f.  T.  Superior  Ct.,  1869,  McGarry  v.  Supervisors, 
&c.,  1  Sweeny,  217. 

COSTS,  17  ;  COURT  OF  APPEALS,  1 ;  JUSTICE'S  COURT,  11-15  ;  MOTIONS 

AND  ORDERS,  1 ;  NEW  TRIAL,  1 ;  RECEIVER,  6;  SURROGATE'S 

COURT,  1,  4-6. 

APPEARANCE. 

FOREIGN  CORPORATIONS,  3 ;  JUDGMENT,  12 ;  JUSTICE'S  COURT,  6. 
APPRENTICE. 

1.  Under  2  Rev.  Stat.,  154,  §  1, — which  provides  for  the  apprenticing  of 
infants,  and  prescribes  certain  formalities  in  executing  the  inden- 
tures, among  others,  that  if  for  stated  reasons  the  father  of  the  infant 
is  not  a  party  thereto,  such  reason  must  be  indorsed  upon  the  inden- 
ture, and  certified  by  a  justice  of  the  peace  of  the  town, — if  such  a 
reason  is  stated   on   a   separate   piece  of  paper  annexed  to  the 
indenture,  and  certified  by  a  justice  of  the  peace  not  of  the  town 
where  the  indenture  was  executed,  the  statute  is  not  complied  with, 
and  the  infant  is  not  bound.  Supreme  Ct.  Sp.  T.,  1869,  People  ex  rel. 
Barbour  v.  Gates,  39  Haw.  Pi:,  74. 

2.  An  infant   is  not  bound,  when  apprenticed  by  a  mother  under 
2  Ben.  Stat.,  154,  §  1,  unless  the  requirements  of  the  statute  are  sub- 
stantially complied  with.     But  the  parent  may  be  estopped  from  set- 
ting up  the  defect  in  the  indenture,  upon  habeas  corpus  to  obtain 
possession  of  the  child,  where  she  has  entered  into  covenants  in  the 
instrument,  not  to  entice  the  infant.     /&. 

ARBITRATION. 

An  action  of  an  equitable  nature  lies  to  correct  a  mistake  in  an  award, 
notwithstanding  the  award  was  made  under  an  arbitration  pro- 
viding that  judgment  might  be  entered  on  the  award  under  the 
statute.  The  power  of  the  court  to  modify  or  correct  the  award 
within  a  limited  time  is  not  exclusive,  but  the  supreme  court  possess 
their  original  equitable  jurisdiction  over  this  class  of  cases.  [21 
N.  Y.,  148.]  Supreme  Ct.,  1865,  Bissell  n.  Morgan,  56  Barb.,  369. 
AWARD  ;  INJUNCTION,  8. 

ARREST. 
1.  An  order  of  arrest  may  issue  when  it  is  shown  to  the  judge  that 
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plaintiff  had  a  cause  of  action  against  the  defendant,  and  that 
defendant  had  disposed  of  his  property,  and  was  about  to  leave  tho 
State,  with  intent  to  defraud  his  creditors.  It  makes  no  difference 
whether  the  action  is  of  a  legal  or  equitable  nature,  or  what  answer 
has  been  put  in  ;  all  that  is  required  is  to  have  a  cause  of  action,  and 
a  case  coming  within  some  one  of  the  provisions  of  the  Code,  § 
179.  Supreme  Gt.  Sp.  T.,  1870,  Short  v.  Barry,  39  How.  Pr.,  315. 

2.  In  an  action  to  recover  money  for  the  breach  of  a  simple  contract, 
brought  against  copartners,  an  order  of  arrest  should  issue  against 
only  those  defendants  who  appear,  by  the  affidavits,  to  have  been 
guilty  of  fraud  and  deceit.     For  arrest  is  allowed,  not  as  a  security 
for  the  debt,  but  as  a  punishment  for  tort.    JV.  T.  Superior  Ct.,  1870, 
National  Bank  of  Commonwealth  v.  Temple,  39  How.  Pr.,  432. 

3.  In  an  action,  the  main  object  of  which  is  to   have  a  contract 
rescinded  and  canceled,  on  the  ground  of  fraud,  damages  for  the 
fraud  being  also  asked  incidentally,  an  order  of  arrest  cannot  be 
granted.     Supreme  Ct.  Sp.  T.,  1870,  Ely  <o.  Steigler,  Ante,  35. 

4.  If  there  is  one  principal  cause  of  action  in  a  complaint,  which  will 
not  justify  an  order  of  arrest,  no  arrest  can  be  ordered  in  the  ac- 
tion.    7&. 

5.  In  an  action  the  complaint  in  which  states  facts  that  merely  consti- 
tute a  cause  of  action  for  fraud  or  deceit,  an  order  of  arrest  may  be 
made,  although  the  demand  for  judgment  asks  for  equitable  relief, 
which  could  not,  on  the  facts  alleged,  be  granted.     Supreme  Ct.  Sp. 
T.,  1871,  Redfield  ®.  Frear,  Ante,  449. 

6.  The  right  of  a  married  woman  to  take  advantage  of  her  coverture  as 
a  ground  of  discharge  from  a  warrant  of  arrest  issued  against  her 
under  the  non-imprisonment  act,  is  not  waived  by  her  controverting 
generally  the  facts,  on  the  return  of  the  warrant,  and  giving  the  re- 
cognizance and  bond.     Such  objection  does  not  go  to  the  jurisdic- 
tion, nor  to  the  form  or  sufficiency  of  the  moving  papers,  but  may  be 
raised  at  any  time  during  the  pendency  of  the  proceedings.     When 
the  objection  is  raised,  if  the  fact  of  coverture  did  not  appear  in  the 
application  for  the  warrant,  and  is  contested,  the  court  may  in  its 
discretion  allow  the  examination  of  the  woman  to  proceed,  leaving 
her  to  her  plea  in  the  course  of  the  proceedings.    2f.  T.  Com.  PI.  Sp. 
T.,  1870,  Robinson  v.  Rivers,  Ante,  144. 

7.  Coverture  may  be  inquired  into,  and,  if  established,  be  made  the 
ground  of  a  motion  to  discharge  from  an  arrest  under  the  non-impri- 
sonment act.     The  wife  is  not  restricted  to  setting  it  up  by  answer 
in  the  action,  and  awaiting  the  trial  of  the  issue.     J5. 

8.  An  arrest  under  the  non-imprisonment  act  is  a  proceeding  collateral 
to  the  action,  and,  on  a  motion  for  a  discharge,  the  court  may  pass 
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upon  questions  which  go  to  the  foundation  of  the  whole  proceed- 
ing.    75. 

EXECUTION,  8. 

ASSESSMENTS. 

2.  Two  members  of  the  board  of  revision  having  assumed  to  confirm  an 
assessment,  the  full  board  subsequently  unanimously  confirmed  it 
anew, — Held,  that  the  latter  was  a  valid  act.  Supreme  Ct.  Sp.  T., 
1870,  Pearsall,  Matter  of,  Ante,  203. 

2.  The  powers  of  the  board  were  not  exhausted  by  the  ineffectual 
action  first  taken.  II. 

8.  Matter  of  Palmer,  1  All.  Pr.  N.  8.,  30, — explained  and  limited.  II. 
DKAINAGE  ;  NEW  YOKK. 

ASSIGNMENT. 
LIEN. 

ATTACHMENT. 

1.  A  plaintiff  seeking  an  attachment  against  the  property  of  his  debtor, 
on  the  ground  of  a  fraudulent  disposal  of  property  four  years  past, 
must  make  out  a  satisfactory  excuse  for  delay,  or  a  very  clear  case 
entitling  him  to  the  remedy.     Supreme  Ct.  Sp.  T.,  1870,  Allen  v. 
Herschorn,  Ante,  80. 

2.  An  attachment  cannot  be  issued  as  a  provisional  remedy  under  the 
Code  of  Procedure,  as  amended  in  1866,  in  an  action  for  the  fore- 
closure of  a  mortgage.     Supreme  Ct.  Sp.  T.,   1870,  Van  Wyck  v. 
Bauer,  Ante,  142. 

8.  In  an  affidavit  to  obtain  an  attachment,  it  is  not  a  sufficient  state- 
ment of  a  cause  of  action  to  say  that  plaintiff  has  paid  out  and  ad- 
vanced money  for  defendant's  use,  without  stating  that  it  was  at  his 
request.  Nor  is  the  defect  cured  by  the  further  statement  that  the 
amount  mentioned  is  due  and  unpaid  to  the  plaintiff,  for  that  is  a 
conclusion  from  facts  previously  set  forth,  and  not  a  statement 
of  additional  facts.  Supreme  Ct.,  1866,  Skiff  «.  Stewart,  39  How. 
Pr.,  385. 

4.  Stating  that  one  of  the  defendants  lately  informed  plaintiff"  that  he 
intended  to  leave  this  State,  and  go  to  the  State  of  Georgia ;  that  he 
should  dispose  of  the  property  of  the  said  partnership,  if  he  could 
find  any  one  to  take  it,  and  any  creditor  who  did  not  know  enough 
to  take  care  of  himself  must  get  what  he  could,"  is  too  indefinite. 
Neither  the  time,  place,  nor  individual  making  it,  is  given,  and 
without  such  information  the  defendants  have  no  reliable  means  of 
meeting  or  contradicting  it.  Ib. 
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5.  The  seizure  of  the  defendant's  property  by  attachment,  before  judg- 
ment, should  not  be  allowed,  unless  a  plain  case  is  made  out.    Ib. 

6.  The  sheriff,  under  attachments  against  the  property  of  a  member  of 
a  general  partnership,  may  take  and  hold  possession  of  the  part- 
nership property.     [8  Abb.  Pr.,   122;  24  Wend.,  389;  2  Hill,  48, 
and  note  a;  13  Abb.  Pr.,  318.]     The  same  rule  applies  to  an  attach- 
ment, as  to  an  execution,  in  this  respect.     Ct.  of  App.,  1870,  Smith 
v.  Orser,  42  N.  Y.,  432 ;  affirming  43  Barb.,  187. 

7.  A  sheriff  having  served  an  attachment  against  the  property  of  a 
debtor,  on  a  third  person,  with  notice,  under  section  235  of  the  Code, 
— relating  to  attachment  of  property  incapable  of  manual  delivery, — 
that  the  property  levied  on  was  a  debt  owing  by  such  third  person, 
to  the  debtor  for  the  avails  of  property  of  the  latter  sold  by  the 
former,  and  for  money  belonging  to  the  latter  in  possession  of  the 
former, — cannot  sustain  an  action  against  the  third  person,  unless  he 
can  prove  an  indebtedness.     Proof  of  money  in  the  hands  of  the  third 
person  as  agent  or  bailee  will  not  sustain  the  action.     To  reach 
money  or  other  property  so  held,  as  distinguished  from  a  debt  due, 
the  thing  must  be  attached  ard  a  specific  lien  acquired  ;  and  then 
the  remedy  is  not  an  action  by  the  sheriff,  but  a  creditor's  suit.     $w- 
preme  Ct.,  1869,  Lanning  v.  Streeter,  57  Barb.,  33. 

8.  Where  it  appears  that  the  defendants  whose  stock  in  trade  was 
levied  upon,  carried  on  their  business  as  usual  after  the  levy,  the 
sheriff  is  not  entitled  to  night  charges  for  a  watchman,  without 
definite  proof  that  the  watchman  was  there  day  and  night,  in  actual 
and  continued  charge  of  the  goods  seized.     Supreme  Ct.  Sp.  T., 
1870,  Demorest  v.  Torry,  Ante,  95. 

9.  Where  the  attachment  is  discharged  after  levy,  by  the  defendants 
giving  the  usual  undertaking,  the  sheriff  is  not  entitled  to  poundage. 
Ib. 

COUNTY  COURT;  JUSTICE'S  COURT,  3,  4. 

ATTORNEY  AND   CLIENT. 

COUNTY  CHARGES,  1,  4 ;  JUDGMENT,  12 ;  LIMITATIONS  OF  ACTIONS,  1 ; 

PARTIES,  6  ;  POWERS  OF  ATTORNEY  ;  SERVICE  (and  Proof 

of),  5  ;  WITNESS,  8,  9. 

ATTORNEY-GENERAL. 

The  powers  of  the  attorney-general  under  the  Code,  and  under  the 
common  law, — enumerated  and  defined.  People  v.  Miner,  2  Lans.t 
396. 

CORPORATION,  1 ;  INJUNCTION,  4. 
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AWARD. 

The  construction  of  an  award  being  doubtful,  so  that  it  must  be  read 
with  reference  to  surrounding  circumstances,  a  mistake  which  is 
rendered  obvious  by  such  circumstances,  brings  the  case  within  the 
equitable  rule  that  mistakes  apparent  on  the  face  of  the  award  may 
be  corrected  in  an  action  brought  for  the  purpose.  Supreme  Ct.t 
1865,  Bissell  v.  Morgan,  56  Barb.,  369. 

ARBITRATION 
BANKRUPTCY. 

1.  An  assignee  in  bankruptcy  has  no  power,  under  the  act  of  Congress 
of  March  2,  1867,  to  take  property  of  the  bankrupt  from  the  posses- 
sion of  a  receiver,  appointed  in  a  State  court,  and  having  acquired 
possession  before  commencement  of  the  bankruptcy  proceedings. 
N.  T.  Superior  Ct.  Sp.  T.,  1870,  Clark  v.  Binninger,  39  How.  Pr., 
363. 

2.  An  assignee  in  bankruptcy,  where  the  land  of  the  bankrupt  has 
been  sold  under  foreclosure  of  a  mortgage,  for  more  than,  according 
to  the  provisions  of  the  bankrupt  law,  could  be  legally  collectable 
on  the  mortgage,  may  affirm  the  sale,  and  give  a  quit-claim  on  re- 
payment of  the  excess ;  or  he  may  bring  an  action  to  redeem,  but  in 
such  action  the  purchaser  in  possession   is  a  necessary  party.     [4 
Paige,  259.]     Where  redemption  cannot  be  decreed  because  of  the 
absence  of  such  party,  the  court  may,  if  the  facts  be  sufficiently  al- 
leged and  proved,  allow  judgment  for  the  value,  less  what  is  legally 
collectable  on  the  mortgage.     Supreme  Ct.,  1870,  Winslow  v.  Clark, 
2  Lans.,  377. 

CANALS. 

1.  The  provision  of  1  Ree.  Stat.,  221,  §  23,— as  to  the  duty  of  the  canal 
commissioners  to  repair  injury  to  the  canals, — furnishes  no  protection 
to  a  superintendent  of  canal  repairs,  who,  for  the  purpose  of  restor- 
ing navigation  to  the  canal,  cuts  up  a  canal  boat  lying  between  the 
gates  of  a  lock  so  that  they  cannot  be  closed.     Ct.  of  App.,  1870, 
Hicks  v.  Dorn,  Ante,  47. 

2.  A  canal  boat,  in  such  a  position,  is  not  a  nuisance  in  such  a  sense 
that  the  superintendent  is  justified  in  destroying  it,  if  he  can,  by 
adopting  some  other  method,  restore  navigation.     Ib. 

3.  He  has  no  right  to  destroy  the  boat  simply  because  it  is  more  conve- 
nient to  thus  repair  the  breach,  nor  because  such  a  destruction  is  the 
cheapest  or  the  speediest  way  to  do  it.     /&. 

4.  Where  several  methods  of  restoring  navigation  are  open  to  the  su- 
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perintendent,  he  does  not,  in  deciding  to  cut  up  the  boat,  exercise  a 
judicial  discretion  which  protects  him  from  liability  in  a  civil  action, 
for  its  destruction.  Ib. 

5.  In  making  repairs,  the  superintendent  acts  ministerially,  and  is 
bound  to  discharge  his  duties  in  a  prudent  and  careful  manner,  with- 
out infringing  upon  the  rights  of  other  persons,  or  unnecessarily  in- 
juring them.  /&. 

CASE. 

1.  A  statement  by  the  judge,  in  answer  to  an  inquiry  as  to  what  he 
ruled, — Held,  not  matter  which  the  party  was  entitled  to  have  in- 
serted in  the  case.    2T.  Y.  Superior  Ct.,   1869,   Smith   «.    Coe,   1 
Sweeny,  385. 

2.  Where  the  appellant  seeks  to  reverse  a  judgment,  on  the  ground 
that  evidence  offered  by  him  was  erroneously  excluded,  his  case  on 
appeal  ought,  properly,   to  present  the  rejected  evidence,  or  such 
parts  of  it  as  show  it  to  be  admissible.  Supreme  Ct.,  1870,  Kolgers  v. 
Guardian  Life  Ins.  Co.,  Ante,  91. 

3.  A  verdict  cannot  be  taken  subject  to  the  opinion  of  the  court,  if 
there  are   disputed  questions  of  fact.     It  is,  therefore,  improper  to 
set  out,  in  the  case  made,  the  evidence  given  upon  the  trial.    Supreme 
Ct.,  1869,  People  ex  rel.  Gaskill  v.  Ransom,  56  Barb.,  514. 

4.  After  a  motion  for  a  re-settlement  has  been  denied  by  the  justice  be- 
fore whom  the  cause  was  tried,  and  the  case  settled,  the  motion  can- 
not regularly  be  renewed  before  another  justice.    N.  Y.  Superior  Ct., 

1869,  Smith  v.  Coe,  1  Sweeny,  385. 

CAUSE  OF  ACTION. 

1.  An  action  will  lie  against  a  justice  who,  after  rendering  judgment, 
by  mistake  enters  the  judgment  against  the  successful  party,  and 
gives  a  transcript  thereof,  by  which  the  successful  party  is  obliged  to 
pay.     The  act  of  entering  is  a  ministerial,  and  not  a  judicial  act. 
Supreme  Ct.,  1869,  Christopher  v.  Van  Liew,  57  Barb.,  17. 

2.  False  imprisonment,   and  malicious  prosecution,  are  inconsistent 
causes  of  action.    (Per  McCuNN,  J.,  dissenting.)    N.  Y.  Superior  Ct., 

1870,  Henderson  v.  Jackson,  Ante,  293. 

3.  After  a  party  has  made  his  election  between  two  inconsistent  reme- 
dies, his  failure  to  secure  satisfaction  by  means  of  the  one  which  lie 
adopted,  is  no  reason  for  permitting  him  to  resort  to  the  other. 
Supreme  Ct.,  1870,  Goss  v.  Mather,  2  Lans.,  283. 

ABATEMENT  ;    ACCOUNTING  ;    ACTION,  1 ;    AMENDMENT,  10 ;    INJUNC- 
TION ;    INSURANCE,  6 ;    MISTAKE  ;    PROMISE  OF  MARRIAGE  ; 
SALES  ;  SPECIFIC  PERFORMANCE,  1. 
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CERTIORARI. 

1.  On  certiorari  to  review  the  action  of  inferior  tribunals,  the  supreme 
court  now  examine  the  merits,  as  well  as  the  question  of  jurisdiction. 
[39  K  Y.,  506  ;  40  Id.,  154.]     Supreme  Ct.,  1870,  People  t>.  Eddy,  57 
Barb.,  593. 

2.  The  rule  now  is,  that  the  court  are  to  examine  :  1st.  As  to  jurisdic- 
tion :  if  this  is  possessed ;  2nd.  The  court  will  reverse,  if  the  moving 
party,  upon  their  own  showing,  fail  legally  to  make  out  their  case. 
[3  Caines,  187;  3  Johns.,  435.]     3rd.  Where  the  testimony  fails  to 
support  the  matter   charged.     [Id.,  146.]     But,  4th.  Where  some 
evidence  is  given  to  support  the  charge,  however  light,  if  judgment 
be  given  thereon  [12  Johns.,  455] ;  and  where  there  is  evidence  upon 
the  merits,  on  both  sides  [1  Cowen,  251],  the  court  will  not  reverse, 
unless  the  case  be  one  in  which  the  weight  of  evidence  is  very  greatly 
preponderating,  or  is  so  strikingly  so  as  to  create  the  suspicion  of  in- 
justice, arising  from  prejudice  or  passion.     /&. 

8.  Unless  the  return  to  a  writ  of  certiorari,  issued  to  review  the  deter- 
mination of  the  canal  appraisers  under  Laws  of  1840  (ch.  288,  §§  16, 
17),  presents  questions  of  jurisdiction  or  of  law  as  having  been  raised 
before  or  decided  by  the  appraisers,  their  determination  should  be 
affirmed.  Supreme  Ct.,  1869,  People  v.  Carrington,  2  Lans.,  368. 

4.  The  statute  contemplates  the  review  of  legal  or  constitutional  ques- 
tions only.  II). 

CHARGE. 

TRIAL. 

• 
CHATTEL  MORTGAGE. 

1.  The  fact  that  the  amount  stated  in  a  chattel  mortgage  was  greater 
than  the  actual  debt  for  securing  which  it  was  given,  does  not  ren- 
der it  void  per  se,    as  against  creditors,  but  is  at  most  a  badge 
of  fraud  to  be  passed  on  by  the  jury.     Ct.  of  App.,  1870,  Frost  t>. 
Warren,  42  N.  Y.,  204. 

2.  The  provision  in  a  chattel  mortgage  allowing  the  mortgagee  to  sell, 
restricted  him  to  sales  for  not  less  than  cost  price;  although  the 
amount  secured  by  the  mortgage  was  less  than  the  cost  of  the  prop- 
erty mortgaged.    Held,  that  the  mortgagee  having  taken  possession 
under  a  provision  of  the  mortgage,  the  mortgagor  had  no  interest  in 
the  mortgaged  property  subject  to  levy  and  sale  by  execution. 
Supreme  Ct.,  1870,  Nichols  v.  Mead,  2  Lana.,  222. 

8.  The  filing  of  a  chattel  mortgage  in  the  town  clerk's  office  of  the 
town  to  which  the  mortgagor  moved  subsequently  to  the  execution 
of  the  mortgage,  does  not  restore  vitality  to  the  mortgage  as  against 
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subsequent  bona  fide  purchasers,  in  the  absence  of  filing  it  in  the 
town  clerk's  office  of  the  town  in  which  the  mortgagor  resided  at  the 
time  of  the  execution  of  the  mortgage.  Supreme  Ct.,  1869,  Powers 
0.  Freeman,  2  Lans.,  127. 

4.  The  requirements  of  the  statute  in  regard  to  chattel  mortgages  must 
be  observed  by  the  mortgagee,  if  he  would  have  his  mortgage  valid 
against  subsequent  bonitfide  purchasers;  and  he  has  no  right  to  sub- 
stitute for  them  any  thing  else,  though  he  may  think  it  would  give 
much  better  information  of  its  existence  than  if  he  literally  followed 
the  requirements.    I~b. 

5.  Persons  subsequently  dealing  with  the  mortgagor  in  regard  to  the 
mortgaged  property  are  bound  to  take  notice  of  the  requirements  of 
the  statute.   /&. 

6.  In  an  action  by  a  mortgagee  for  the  wrongful  taking  of  the  goods 
from  his  possession,  his  omission  of  the  filing  of  a  statement  of  his 
interest  in  the  property,  is  obviated  by  proof  that  he  took  possession 
under  the  mortgage  in  the  life  time  of  the  mortgagor,  and  before  any 
lien  of  any  creditor  had  attached,  and  retained  it  until  the  wrongful 
act  sued  for.     Ct.  of  App.,  1870,  Levin  v.  Russell,  42  N.  F.,  251. 

7.  It  is  not  enough  for  the  holder  of  a  chattel  mortgage,  of  which  after 
the  year  no  copy  has  been  filed,  to  show  that  a  subsequent  purchaser 
of  the  mortgaged  property  knew  of  the  original  mortgage :  he  is 
also  bound  to  prove,  that,  when  the  purchase  was  made  after  the  ex- 
piration of  the  year,  the  purchaser  knew   or  had  notice,  that  the 
mortgage  debt  had  not  been  paid.     Supreme  Ct.,  1869,  Powers  v. 
Freeman,  2  Lans.,  127. 

8  "Where  a  title  depends  on  a  chattel  mortgage,  the  mortgage  itself 
must  be  produced  on  the  trial,  and  its  execution  proved.  A  certified 
copy  is  not  sufficient,  unless  the  original  is  shown  to  be  lost,  or  its 
non-production  accounted  for,  so  far  as  to  lay  the  foundation  of  proof 
of  its  contents  by  secondary  evidence.  Supreme  Ct.,  1870,  George  v. 
Toll,  39  How.  Pr.,  497. 

CHATTELS. 

1.  Trover  may  be  maintained  for  the  conversion  of  bank-notes,  if  they 
were  capable  of  being  identified  at  the  time  of  the  conversion.     Su- 
preme Ct..  1868,  Grand  Trunk  Railway  V.  Edwards,  56  Barb.,  408. 

2.  In  an  action  to  recover  the  possession  of  specific  personal  prop- 
erty, the  defendant,  whether  bailee  or  not,  cannot  set  up  a  right  in 
a  stranger  as  a  defense,  unless  he  connects  himself  therewith.     [11 
Wend.,  54;  12  Id.,  30;  15  Barb.,  572.]     Supreme  Ct.,  1869,  Gerber 
t>.  Monie,  56  Barb.,  652. 
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COMPENSATION  (FOR  PROPERTY  TAKEN  FOB  PUBLIC  USE). 

1.  On  the  principle  that  a  right  to  enforce  payment  is  equivalent  (so  far 
as  the  constitutional  requirement  is  concerned)  to  actual  payment, 
payment  is  not  to  be  regarded  as  having  been  made  until  such  right 
has  matured  and  become  operative,  and  consequently  the  lands  do 
not  pass  until  that  event  occurs.    N,  Y.  Superior  Ct.,  1869,  Strang  t>. 
N.  Y.  Rubber  Co.,  1  Sweeny,  78. 

2.  Consequential  damages,  though  not  allowed  for  against  a  municipal 
corporation,  are  included  in  computing  compensation  for  part  of  an 
owner's  land  taken  by  a  corporation,  under  authority  of  the  legisla- 
ture.    Supreme   Ct.,   1868,  Utica,   &c.   R.  R.  Co.,  Matter  of,  58 
Sari.,  456. 

RAILROAD  COMPANIES,  2. 

COMPLAINT. 

1.  An  action  to  enforce,  ag  inst  the  separate  estate  of  a  married 
woman,  a  debt,  which  by  a  contract  she  has  declared  her  intent  to 
charge  thereon,  may  be  in  the  ordinary  form  of  an  action  on  con- 
tract, if  the  complaint  allege  her  having  a  separate  estate,  and  her 
intent  to  charge  it  by  the  contract.     Commission  of  Appeals,  1870r 
Ante,  156. 

2.  The  judgment  in  such  an  action  may  be  in  the  ordinary  form  of  & 
judgment  for  the  recovery  of  money.    /&. 

8.  In  an  action  by  an  agent  employed  to  purchase  goods,  brought  to 
recover  his  advances  and  charges,  if  the  complaint,  in  addition  to 
the  requisite  averments,  also  alleges  a  sale  by  the  agent  of  the  goods 
purchased,  the  amount  received  on  such  sale,  and  that  such  amount 
was  less  than  the  sum  due  the  agent,  and  demands  judgment  for  the 
difference  between  the  two  sums,  such  additional  averments  do  not 
change  the  cause  of  action,  but  amount  simply  to  giving  a  credit  on 
the  sum  otherwise  due.  N.  Y.  Superior  Ct.,  1869,  Hoy  v.  Reade,  1 
Sweeny,  626. 

-4.  A  complaint  in  an  action  by  a  servant  to  recover  for  damages  sus- 
tained by  him  by  the  premature  discharge  of  a  blast  lo»ded  with  a 
newly  invented  powder,  which  alleges,  in  substance,  1st,  That  the 
company  furnished  the  powder  for  use  in  its  ordinary  and  appro- 
priate business.  2nd.  That  its  superintendent  directed  its  use  by 
the  plaintiff  in  such  business.  3rd.  That  it  had  never  been  tested  as 
an  explosive  in  blasting,  and  was,  in  fact,  unfit  and  unsafe  for  such 
use ;  and,  4th.  That  the  plaintiff  was  ignorant  of  its  dangerous 
properties, — states  a  cause  of  action.  Supreme  Gt.r  1870,  Spelman  t. 
Fisher  Iron  Co.,  56  Barb.,  151. 
N.  S.  —IX— 31 
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5.  In  such  a  complaint,  allegations  that  a  person  named  was  the  man- 
aging agent  and  superintendent  of  the  company  who  were  the  plain- 
tiff's employers,  that  the  powder  was  furnished  by  the  company 
through  him  to  the  plaintiff,  who  assured  the  plaintiff  that  it  could 
be  employed  with  safety, — are  equivalent  to  a  direct  and  simple 
averment  that  the  defendant  furnished  the  powder  to  the  plaintiff. 
Ib. 

6.  A  complaint  alleging  that  defendant  assaulted  the  plaintiff,  dragged 
him  violently  through  the  public  streets,  imprisoned  him  in  the  cus- 
tody of  the  sheriff,  and  restrained  him  of  his  liberty  without  prob- 
able or  reasonable  cause,  whereby  he  was  wounded,  injured  in  credit, 
and  hindered  in  business, — states  but  one  cause  of  action.    JV.  T. 
Com.  PI  Sp.  T.,  1871,  Sheldon  v.  Lake,  Ante,  306. 

7.  Such  allegations  of  the  several  parts  of  one  continuous  transaction 
are  not  irrelevant  nor  redundant.    Ib. 

8.  But  an  allegation  that  such  acts  were  in  violation  of  law,  not  being 
a  traversable  allegation,  is  irrelevant  and  redundant,  and  should  be 
struck  out  on  motion.    Ib. 

9.  A  judgment  in  ejectment  will  not  be  set  aside  on  motion,  on  the 
ground  that  the  complaint  did  not  aver  that  fifteen  days'  notice  of 
intention  to  re-enter  had  been  given,  especially  where  the  action  and 
recovery  are  founded  as  well  on  the  breach  of  other  covenants,  as  on 
that  of  the  covenant  for  payment  of  rent.     Supreme  Ct.  Sp.  T.  and 
Chambers,  1870,  Protestant  Episcopal  Society  v.  Flanders,  Ante,  82. 

10.  The  notice,  if  necessary,  may  be  waived  by  defendant's  omission  to 
object  before  judgment.     Ib. 

11.  In  an  action  to  recover  possession  of  a  number  of  chattels,  the  com- 
plaint alleged  the  taking  of  goods  "  particularly  mentioned  in  the 
affidavit  heretofore  served  upon  the  defendant  in  this  action." — Held, 
that  the  affidavit  was.  for  the  purpose  of  describing  the  goods,  made 
part  of  the  complaint.     Supreme   Ct.,    1870,    Nichols  «.  Mead,   2 
Lans.,  222. 

12.  A  complaint  for  unlawful  detention  of  personal  property,  which 
charges  defendant  with  taking,  or  with  having  and  wrongfully  de- 
taining the  property  of  the  plaintiff,  need  not  allege  demand  and  re- 
fusal.  The  wrongful  detention  is  the  fact  to  be  alleged,  and  whether 
that  consists  in  a  refusal  to  deliver  on  demand,  or  in  any  other  im- 
proper act,  is  matter  of  evidence.     [3  Seld.,  476.]     Supreme  Ct., 
1869,  Simser  n.  Cowan,  56  Barb.,  395. 

13.  In  an  action  to  recover  an  annuity,  an  allegation  in  the  complaint, 
that  no  payment  had  been  made,  does  not  preclude  plaintiff  from 
proving  a  payment  for  the  purpose  of  taking  the  case  out  of  tho 
statute  of  limitations,  unless  objection  be  made,  and  it  be  shown 
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that  the  variance  has  actually  misled  the  defendant.     Supreme  Ct., 

1869,  Mensch  v.  Mensch,  2  Lam.,  235. 

14.  Demanding  additional  relief,  inconsistent  with  the  cause  of  action 
stated,  does  not  change  the  character  of  the  action,  within  the  rule 
as  to  granting  orders  of  arrest.     Supreme  Ct.  Sp.  T.,  1871,  Redfield 
v.  Frear,  Ante,  449. 

15.  The  complaint  alleged  a  wrongful  taking  and  conversion  of  plain- 
tiff's timber  from  premises  described.    The  answer  denied  plaintiff's 
ownership  of  the  locus  in  quo.    Evidence  was  admitted  without  ob- 
jection on  the  trial,  to  prove  injury  to  growing  timber.— Held,  on  ap- 
peal, that  a  cause  of  action  for  trespass  to  land  was  sufficiently 
pleaded.     Supreme  Ct.,  1869,  Phillips  v.  De  Groat,  2  Lans.,  192. 

16.  If  a  complaint  alleges,  and  the  evidence  shows,  facts  making  an 
accounting  necessary,  it  is  not  material  that  the  complaint  did  not 
in  terms  ask  it ;  for  it  may  be  allowed  under  a  general  prayer  for 
relief.     Ct.  of  App.,   1870,    Dyckman  v.  Valiente,  42  N.  T.,  549 ; 
affirming  43  Barb.,  131 ;   S.  C.,  28  How.  Pr.,  346. 

17.  The  recovery  of  a  judgment  and  the  issuing  of  an  execution, 
in  proper  form  and  to  the  proper  sheriff,  and  its  return  unsatisfied, 
are  generally  regarded  as  the  most  satisfactory  evidence  of  insol- 
vency ;  but  an  averment  in  the  complaint,  of  the  entire  worthlessness 
and  insolvency  of  the  survivor  of  two  joint  debtors,  is  sufficient  to 
give  the  court  jurisdiction  in  equity  to  proceed  against  the  repre- 
sentatives of  the  deceased  co-debtor.     Supreme  Ct.,  1869,  Stahl  v. 
Stahl,  2  Lans.,  60. 

18.  A  complaint  for  foreclosure,  set  forth  a  mortgage,  which  was  the 
only  evidence  of  the  debt  (there  being  no  bond  or  other  evidence), 
expressed  as  security  for  payment  of  a  sum  of  money  in  installments, 
and  the  complaint  averred  that  it  had  been  given  to  secure  a  part  of 
the  price  of  the  mortgaged  premises,  and  assigned  to  plaintiff.   Held, 
that  this  showed,  the  plaintiff  to  be  the  owner  of  the  mortgage  debt. 
Supreme  Ct.,  1870,  Severance  v.  Griffith,  2  Lans.,  38. 

19.  A  complaint  setting  out  that  plaintiff  was  appointed  receiver  of  the 
property  of  a  corporation  against  which  judgment  was  obtained  ;  that 
said  corporation  had   discontinued  its  organization,  and  sold  its 
property  to  another  corporation ;  and  that  the  defendant,  who  had 
the  avails  of  such  sale  in  his  possession,  had  been  president  of  the 
old  corporation,  and  was  president  of  the  new  one  ;   and  requiring 
him  to  account  for  the  property  in  his  possession,  which  belonged  to 
the  old  corporation  at  the  close  of  its  business,  states  facts  sufficient 
to  constitute  a  cause  of  action  against  such  president.    Supreme  Ct.y 

1870,  De  Bemer  v.  Drew,  57  Barb.,  438  ;  8.  C.,  39  How.  Pr.,  466. 
ACTION,  2 ;  AMENDMENT,  1 ;  PABTIES,  18 ;  SUPPLEMENTAL  PLEADING. 
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.CONFLICT  OF  LAWS. 

1.  A  note  dated,  signed,  and  indorsed  for  accommodation,  within  this 
State  by  parties  resident  here,  and  by  its  terms  payable  here,  but 
first  delivered  by  the  maker,  in  another  State,  to  his  creditors  resi- 
dent there,  on  account  of  advances  made  by  them  on  goods  he  had 
consigned  thither,  is  not  to  be  held  usurious  in  our  courts,  if  it  be 
not  so  by  the  law  of  the  latter  State.  Buffalo  Superior  Ct.,  1870, 
Bowen  v.  Bradley,  Ante,  395. 

2  The  weight  of  authority  seems  to  be  that  in  a  note  made  in  one 
State,  and  payable  in  another,  interest  at  the  rate  allowed  by  the 
laws  of  either  State  may  be  lawfully  reserved.  Ib. 

8.  The  rules  as  to  the  validity  and  as  to  the  interpretation  of  contracts, 
and  the  distinction  between  them  in  reference  to  the  law  of  place, — 
stated.  Ib. 

4.  The  case  of  Jewell  v.  "Wright  (30  2f.  Y.,  259)  discussed,  and  opposed 
on  a  review  of  other  authorities.  Ib, 

COKTKACTS,  1 ;  DAMAGES. 

CONSTABLE. 

A  constable  is  entitled  to  recover  from  the  plaintiffs  in  an  execution, 
who  have  agreed  to  indemnify  him  against  the  costs  of  a  suit  brought 
by  him  in  reference  to  his  levy,  notwithstanding  the  fact  that,  when 
they  promised  to  indemnify  him,  they  were  not  aware  that  the  con- 
stable had  levied  other  executions  upon  the  same  property  upon 
which  he  had  levied  theirs.  The  indemnity  is  not  void  on  that  ac- 
count. Supreme  Ct.,  1865,  Berry  «.  Hemingway,  56  Barb.,  70. 

CONSTITUTIONAL  LAW. 

1.  The  cattle-trespassing  act  of  1867,  section  2,  is  unconstitutional,  so 
far  as  it  assumes  to  authorize  a  private  person  to  seize  and  sell  ani- 
mals trespassing  on  his  premises.     The  owner  of  cattle  cannot  be 
thus  punished  for  a  casual  private  trespass.     Supreme  Ct.,  1870, 
Leavitt  v.  Thompson,  56  Barb.,  542.     Compare  McConnel]  v.  Van 
Aerman,  Id.,  534. 

2.  Though  the  statute  (Acts  of  Congress,  June  3,  1864),  organizing  the 
national  banks,  &c.,  has  subjected  the  national  banks  to  the  judica- 
tories  of  the  State,  so  that  as  to  the  form  of  action  and  the  proceed- 
ings in  its  courts  the  State  system  of  practice  must  be  adopted,  yet 
in  whatever  court  the  action  may  be  pending,  the  law  prescribed  in 
the  express  provisions  of  the  act  of  Congress  is  sovereign  and  exclu- 
sive   Supreme  Ct.,  1870,  First  National  Bank  of  Whitehall  «.  Lamb, 
57  Barb.,  429. 


NEW  YORK:  1871.  485 


CONTRACTS. 


3.  The  opinion  that  Congress  had  no  power  to  prohibit  State  courts 
from  taking  jurisdiction  for  the  want  of  a  stamp,  approved.    Cop- 
pernoll  ».  Ketcham,  56  Barb.,  111. 

4.  A  provision  for  some  mode  of  judicial  proceeding,  where  the  prop- 
erty or  effects  of  a  corporation  are  seized  or  sequestered  by  virtue  of 
a  statute,  is  not  essential  to  the  validity  of  the  statute.    Supreme  Ct., 
1870,   People  ex  rel.  New  York  Inebriate  Asylum  t.  Osborn,  57 
Barb.,  663. 

5.  The  court  will  declare  unconstitutional  a  law  appropriating  public 
moneys  for  local  or  private  purposes,  if  not  passed  by  a  two  thirds 
vote,  as  required  by  §  9  of  art.  L,  if  it  is  a  clear  case  of  a  local 
or  private  purpose,  although  the  legislature  may  have  regarded  it  as 
otherwise.     Ct.  of  App.,   1870,  People    ex  rel.  Adsit  t>.  Allen,  42 
JV.  T.,  378;  reversing  1  Lans.,  248. 

6.  To  bring  a  case  within  that  provision  it  is  enough  that  the  purpose 
is  either  private  or  local.     An  appropriation  to  improve  the  naviga- 
tion of  a  small -stream,  not  found  on  the  general  maps  of  the  State  or 
named  in  histories,  nor  defined  by  law,  and  naturally  navigable  only 
for  light  boats  for  about  three  miles,— is  a  local  purpose,  unless  it  be 
shown  that  the  improvement  was  for  the  benefit  of  general  com- 
merce.   /&. 

CONTEMPT. 

1.  Willful  disregard,  by  the  members  of  an  association,  of  an  injunction 
in  which  the  members  were  named  by  the  designation  of  "officers 
and  members,"  &c.,  is  punishable  as  contempt,  although  they  were 
not  otherwise  made  parties  to  the  action.     Supreme   Ct.,  1869, 
Rorke  v.  Russell,  2  Lans.,  242. 

2.  The  remedy  against  the  supervisors,  for  their  disobedience  of  a  writ 
of  mandamus,  is  not  by  attachment  against  the  board,  but  against 
the  individual  members  guilty  of  contempt.     Supreme  Ct.,  1870, 
People  ex  rel.  Johnson  v.  Supervisors  of  Delaware  (No.  1),  Ante,  408. 

CONTRACTS. 

1.  When  negotiations  for  a  contract  are  carried  on  between  two  parties 
living  in  different  States,  partly  by  the  interchange  of  letters,  and 
partly  by  oral  communications  through  an  agent,  the  contract  is 
regarded  as  made  in  the  State  or  place  where  it  first  takes  effect,  BO 
as  to  become  a  binding  obligation  upon  both  parties.    N.  T.  Com. 
PL,  1870,  Waldron  t>.  Ritchings,  Ante,  359. 

2.  Plaintiff,  being  in  New  York,  agreed  with  defendant,  the  manager 
of  an  opera  in  Philadelphia,  to  go  there  and  make  her  debut,  she  to 
be  assured,  if  she  did  not  fail  in  the  estimation  of  the  public  and  the 
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press,  of  an  engagement  upon  terms  specified  in  the  negotiation 
between  the  parties. — Held,  that  the  contract  was  not  made  in  New 
York ;  but  in  Philadelphia,  upon  her  fulfilling  the  test  of  suc- 
cess. /&. 

3.  In  general,  the  validity  of  a  contract  is  to  be  decided  by  the  law  of 
the  place  where  it  is  made,  unless  it  is  to  be  performed  at  another 
place ;  and  this  rule  extends  to  the  capacity  of  the  contracting  party 
as  affecting  the  validity.    J&. 

4.  Unstamped  agreements  are  void  only  where  the  omission  to  stamp 
was  with  intent  to  defraud  the  government ;  and  the  objection  must  be 
put  on  that  ground,  and  affirmatively  proved  by  the  party  objecting. 
[37  How.  Pr.,  29.]     An  objection  merely  that  the  agreement  was  not 
stamped  is  incomplete.    N.  T,  Superior  Ct.,  1869,  Quinn  v.  Lloyd,* 
1  Sweeny,  253. 

5.  In  an  agreement  of  a  manufacturer  to  sell  hats  at  a  certain  advance 
on  "  cost  price,"  the  words  "cost  price " — Held,  to  include  a  proper 
proportion  of  the  general  expenses  of  the  business  as  well  as  material 
and  labor.     Extrinsic  evidence  of  the  intent  of  the  parties  in  the  use 
of  such  a  term  is  admissible ;  and  the  jury,  on  conflicting  evidence, 
may  be  directed  to  bring  to  their  aid  their  own  experience  as  busi- 
ness men.    JV.  Y.  Superior  Ct.,  1869,  Herst  v.  De  Comeau,  1  Siceeny, 
590. 

6.  Where  a  seller  has  the  right  to  rescind  the  sale  and  reclaim  the 
goods  from  third  persons  to  whom  the  fraudulent  buyer  has  trans- 
ferred them,  his  election  so  to  do  must  be  effectually  made  in  order 
to  constitute  a  disaffirmance  which  will  bar  a  subsequent  action  in 
affirmance  of  the  contract.     If,  after  demanding  from  the  third  per- 
son such  part  of  the  goods  as  have  been  transferred  to  him,  tho 
seller  sues  the  buyer  upon  the  contract,  he  is  bound  by  the  latter  act 
as  an  affirmance  of  the  whole  contract,  and  cannot  recover  against 
such  third  person,  subsequently,  for  a  conversion.   Supreme  Ct.,  1870, 
Kinney  v.  Kiernan,  2  Lans.,  492. 

CONFLICT  OF  LAWS,  1 ;  JUSTICE  OF  THE  PEACE  ;  LIMITATIONS  OF  AC- 
TIONS, 4 ;  MISTAKE  ;  SPECIFIC  PERFORMANCE. 

CONTROVERSY  SUBMITTED 
SUBMISSION  OF  CONTROVERSY. 

CONVERSION. 

1.  Where  one  of  the  owners  in  common  of  personal  property  which  is 
in  its  nature  separable  into  given  proportions  by  weight  and  meas- 

*  Reversed  on  another  ground  in  41  N.  Y.,  349. 
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ure,  refuses  to  permit  such  a  separation,  his  act  is  equivalent  to  con- 
version, and  trover  will  lie.  Supreme  Ct.,  1870,  Channon  t>.  Lusk,  2 
Lans.,  211. 

2.  It  is  not  necessary  for  one  part-owner  of  a  ship,  in  an  action  against 
the  others  for  an  accounting  for  proceeds  of  a  conversion,  to  show 
that  the  property  has  been  destroyed  ;  but  it  is  enough  if  they  have 
sold  it  as  exclusively  their  own,  ignoring  his  right.  [21  Pick.,  559; 
Abb.  on  Shipp.,  100.]  In  a  proper  case,  an  action  for  an  account  in 
equity  may  be  maintained  for  such  a  sale.  Ct.  of  App.,  1870,  Dyck- 
man  «.  Valiente,  42  N.  T.,  549 ;  affirming  43  Barb.,  131 ;  8.  C.,  28 
How.  Pr.,  346. 

CORPORATION. 

1.  The  promoters  of  a  steamship  company,  without  fully  organizing 
the  corporation,  applied  the  money  received  on  subscriptions  for 
stock,  in  the  construction  of  a  vessel ;  and  the  majority  of  them  then 
formed  another  corporation,  in  the  name  of  which  they  registered 
the  vessel,  and  which  corporation  subsequently  sold  the  vessel. — 
Held,  that  a  subscriber  to  the  original  company,  who  was  not  in- 
cluded in  the  new  company,  and  without  whose  consent  the  ship 
•was  sold,  could  maintain  an  action ;  and  that  the  proper  remedy  was 
a  suit  in  equity  for  an  accounting  for  the  proceeds  of  the  vessel, 
from  those  of  his  fellow  subscribers  who  had  participated  in  its  sale; 
since  under  the  circumstances  he  had  a  right  to  charge  them  as 
trustees.     Ct.  of  App.,  1870,  Dyckman  «.  Valiente,  42  N.  T.,  549; 
affirming  43  Barb.,  131 ;  S.  C.,  28  How.  Pr.,  346. 

2.  The  debtor  in  a  security  for  a  sum  exceeding  one  thousand  dollars, 
cannot  impeach  a  transfer  thereof,  under  1  Rev.  Stat.,  591,  §  8,  be- 
cause made  by  a  president  of  a  moneyed  corporation,  without  a  reso- 
lution of  the  board,  &c.,  if  none  of  the  stockholders  and  creditors 
seek  to  repudiate  it.     Supreme  Ct.,  1870,  Belden  v.  Meeker,  2  Lans., 
470. 

3.  The  statute  is  for  the  benefit  of  the  corporation  stockholders  and 
creditors.     J&. 

4.  Nothing  appearing  to  the  contrary,  it  is  to  be  presumed  that  a 
transfer  by  a  president  of  such  a  corporation,  of  more  than  one  thou- 
sand dollars,  is  made  by  authority.    Tb. 

5.  Sections  430  and  432  of  the  Code  of  Procedure,— allowing  actions 
to  be  brought  by  the  attorney-general  when  a  corporation  exercises 
a  franchise  or  privilege  not  conferred  by  law,  or  when  a  person 
usurps  or  unlawfully  exercises  a  franchise, — do  not  authorize  an  ac- 
tion by  the  attorney-general  to  declare  void,  official  acts  of  the  offi- 
cers of  a  corporation,  or  public  officers,  under  a  statutory  power,  on 
the  ground  that  the  conditions  precedent  prescribed  by  the  statute 
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CORPORATION. 


have  not  been  performed.    Supreme  Ct.,  1868,  People  v.  Miner,  2 
Lans.,  396. 

6.  The  complaint,  in  an  action  by  the  people  against  a  corporation  for 
its  dissolution,  alleged  that  the  corporation  was  insolvent  thirteen 
years  before  ;  that  it  then  surrendered  its  property  to  its  creditors ; 
that  ever  since  it  had  remained  insolvent,  neglected  to  pay  its  debts, 
and  entirely  suspended  its  ordinary  business ;  and  that  another  cor- 
poration \vith  the  same  general  object  had,  under  the  authority  of 
the  State,  organized  and  was  in  actual  operation  in  its  place  and 
stead  ;  which  facts  were  not  denied  in  the  answer,  although  the  al- 
leged forfeiture  was  attempted  to  be  excused. 

Held,  1.  That  the  case  was  a  proper  one  for  a  judgment  of  forfeit- 
ure, dissolving  the  corporation,  and  restraining  defendants,  who 
were  charged  with  usurping  and  attempting  to  exercise  its  fran- 
chise, from  further  exercising  the  same,  and  imposing  a  fine  for  its 
previous  unlawful  use. 

2.  Insolvency  and  suspension  of  business  being  admitted  in  the 
answer,  the  law  allowed  no  excuse  for  the  forfeiture,  nor  was  any  ex- 
planation available. 

3.  That,  there  being  no  issue  to  be  determined  by  evidence,  and 
no  trial  being  necessary,  beyond  an  application  of  the  law  to  the 
facts,  plaintiffs  might  apply  to  the  court,  at  special  term,  for  judg- 
ment, on  the  pleadings.     Ct.  of  App.,  1870,  People  v.  Northern  R.  R. 
Co.,  42  JV.  T.,  217 ;  affirming  53  Barb.,  98. 

7.  The  judgment  of  forfeiture,  given  in  such  a  case,  may  direct  the  ap- 
pointment of  a  receiver  of  the  corporation,  notwithstanding  section 
444  of  the  Code  makes  it  the  duty  of  the  attorney-general,  immedi- 
ately after  the  rendition  of  such  judgment,  to  institute  proceedings 
for  that  purpose.    That  provision  of  the  Code  was  intended  to  cover 
the  case  where  no  receiver  was  appointed  in  the  judgment,  but  does 
not  prevent  the  court  from  rendering  complete  and  perfect  relief  in 
and  by  the  judgment  itself.     /&. 

8.  Equity  will  entertain  an  action  brought  by  the  receiver  of  an  insol- 
vent corporation  against  all  its  stockholders  and  creditors,  to  enforce 
the  liability  of  the  stockholders,  as  such,  to  the  creditors,  and  to  re- 
strain the  creditors  from  prosecuting  the  stockholders  upon  such 
liability.    [1  Lans.,  381 ;  25  N.  Y.,  214.]    Supreme  Ct.,  1870,  Calkins 
«.  Atkinson,  2  Lans.,  12. 

9.  Judgment  against  a  corporation,  not  void,  but  at  most  voidable, 
because  the  directors  by  whose  action  it  was  had  were  not  stock- 
holders, there  being  nothing  in  the  charter  requiring  directors  to  be 
stockholders.     Ct.  of  App.,  1870,  People  v.  Northern  R.  R.  Co.,  42 
N.  Y.,  217 ;  affirming  53  Barb.,  98. 
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10.  On  filing  a  report  of  referees,  appointed  to  settle  controversies 
between  the  receiver  of  a  corporation  and  the  corporation's  debtors 
or  creditors  under  2  Rev.  Stat.,  469,  §  78,  entitled,  "  Of  proceedings 
by  and  against  corporations,"  formal  entry  of  judgment  is  authorized 
and  proper.     An  action  on  the  report  is  not  necessary.     Ct.  of  App., 
1870,  Austin  v.  Rawdon,  42  2t.  F.,  155. 

11.  Where  an  order  has  been  made  under  section  56  of  article  2  of  3 
Rev.  Stat.,  467, — limiting  the  time  for  creditors  of  an  insolvent  cor- 
poration to  exhibit  their  claims, — and  the  time   thus  fixed  has 
expired,  claims  not  presented  and  not  in  suit,  are  barred  ;  and  the 
court  will  not,  on  motion  and  excuse  shown,  require  the  receivers 
subsequently  to  take  proof  of  such  claims.    Supreme  Ct.Sp.  T.,  1869, 
Matter  of  Harmony  Fire  Ins.  Co.,  Ante,  847. 

COMPLAINT,  19;    JOINT  STOCK  ASSOCIATIONS,  1;    PASTIES,  11,  12; 
RAILBOAD  COMPANIES,  1. 

COSTS. 

1.  Every  court   (having  jurisdiction  over  the  parties)  has  adequate 
jurisdiction  over  the  parties  and  the  action  to  determine  the  ques- 
tion of  jurisdiction  over  the  subject  matter,  when  that  question  is 
raised ;  and  that  jurisdiction  is  sufficient  to  authorize  a  judgment  for 
the  costs  incurred  in  the  determination  of  the  question  against  the 
party  invoking  the  aid  of  the  court.    N.  Y.  Superior  Ct.,  1869,  Don- 
nelly v.  Libby,  1  Sweeny,  259,  287. 

2.  An  action  to  recover  damages  for  a  nuisance,  and  an  injunction 
against  its  continuance,  may  be  regarded  as  an  equitable  action, 
although  damages  only  are  actually  recovered,  and  an  injunction  is 
denied.     Supreme  Ct.,  1868,  Davis  «.  Lambertson,  56  Barb.,  480. 

8.  In  an  action  to  recover  specific  personal  property,  if  the  plaintiff 
recovers  property  exceeding  fifty  dollars  in  value,  he  is  entitled  to 
costs,  notwithstanding  defendant  also  recovers  property  exceeding 
that  value.  Ct.  of  App.,  1870,  Stoddard  v.  Clark,  Ante,  810. 

4.  The  provision  of  2  Rev.  Stat.,  618,  §  26,— that  when  several  issues 
are  joined,  and  there  are  two  or  more  distinct  causes  of  action  in 
separate  counts,  each  party  shall  recover  costs  on  the  issues  found  for 
him, — is  superseded  by  the  Code  of  Procedure.    7J. 

5.  In  general,  the  Code  furnishes  the  rule  by  which  a  claim  for  costs 
must  be  determined.     75. 

6.  Costs  are  not  recoverable,  as  a  matter  of  course,  against  an  executor 
or  administrator,  to  be  levied  of  the  assets  of  the  deceased.   Suprem* 
Ct.,  1870,  Howe  v.  Lloyd,  Ante,  257. 

7.  The  provision  of  section  817  of  the  Code  of  Procedure,— allowing 
costs  in  actions  by  or  against  executors  or  administrators, — is  to  be 
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construed  in  connection  with  section  41  of  2  Rev.  Stat.,  p.  90, — which 
restricts  its  application  to  cases  where  the  executor  or  administrator 
is  a  plaintiff,  and  fails  to  recover.  Where  the  action  is  against 
executors  or  administrators,  no  costs  can  be  recovered  without  the 
order  of  the  court.  J&. 

8.  The  case  of  Murray  «.  Smith,  9  Bosw.,  689,  disapproved.        Tb. 

9.  Under  the  Code  of  Procedure, — which  changes  the  rule  prescribed 
by  the  Revised  Statutes  (Code  of  Pro.,  §  317;  2  Rev.  Stat.,  90,  §  41), 
— the  plaintiff,  in  an  action  against  an  executor  or  administrator,  is 
entitled  to  costs  in  the  same  manner  as  he  would  have  been  entitled 
to  them  in  an  action  against  the  deceased  in  his  lifetime  ;  and  the 
judgment  should,  in  all  cases,  direct  that  the  costs  recovered  shall 
be  collected  out  of,  or  charged  upon,  the  estate  or  assets  in  the 
hands  of  the  representative,  unless  the  court  should  adjudge  them  to 
be  chargeable  personally,  on  account  of  mismanagement  or  bad  faith. 
Supreme  Ct.,  1869,  Fish  v.  Crane,  Ante,  252. 

10.  An  order  of  the  special  term,  in  an  action  against  executors  or  ad- 
ministrators, granting  costs  upon  a  recovery  against  them,  which 
does  not  direct  the  costs:to  be  paid  by  the  representative  personally, 
has  the  effect  only  of  charging  the  costs  upon  the  estate  in  the  hands 
of  the  representative ;  and  it  seems,  that  no  motion  is  necessary  for 
this  purpose  as  to  the  costs,  although  such  a  motion  is  necessary  in 
respect  to  an  extra  allowance.     Ib. 

11.  In  an  action  against  executors  and  administrators,  to  recover  for 
services  rendered  to  them  as  such,  the  plaintiffs,  on  recovering  judg- 
ment, are  entitled  to  costs  against  the  defendants,  and  may  enter 
judgment  for  the  same  without  special  application  to  the  court  for 
the  allowance  of  the  costs.    Supreme  Ct.  Sp.  T.,  1870,  Smith  v.  Pat- 
ten, Ante,  205. 

12.  The  provision  of  section  41  of  the  Revised  Statutes  (2  Rev.  Stat., 
90,  §  41), — that  costs  shall  not  be  recovered  against  executors  or  ad- 
ministrators, unless  the  demand  shall  have  been  presented  for  pay- 
ment, reference,  &c., — applies  only  to  demands  which  existed  against 
the  decedent  in  his  lifetime,  and  not  to  any  claim  created  since  his 
decease,  by  or  under  supervision  of  the  executors.    Ib. 

13.  Defendant  in  an  equity  action  may  offer  to  the  plaintiff  the  money, 
property  or  relief  which  he  concedes  the  plaintiff  is  entitled  to,  and 
this  offer  may  properly  be  considered  in  determining  the  question  of 
costs  ;  but  it  does  not  control  the  right  to  costs,  for  this  rests  in  the 
discretion  of  the  judge  or  referee.     Supreme  Ct.,  1870,  Stevens  v. 
Veriane,  2  Lans.,  90. 

14.  On  an  appeal  from  a  judgment,  after  trial  by  jury,  and  an  appeal 
from  an  order  denying  a  motion  for  a  new  trial,  costs  of  two  appeals 
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COUNTY     CHARGES. 


may  be  allowed,  although  both  appeals  are  brought  to  hearing  at  the 
same  time  and  place,  and  upon  one  set  of  papers.  N.  Y.  Superior 
Ct.  Sp.  T.,  1870,  Ahern  v.  Standard  Life  Ins.  Co.,  Ante,  69. 

15.  On  appeal  to  the  court  of  appeals,  from  an  order,  full  costs  are  al- 
lowed.   Supreme  Ct.,  1870,  Tauton  v.  Groh,  Ante,  453 ;  N.  Y.   Buerior 
Ct.  Sp.  T.,  1870,  Hall  ».  Emmons,  /&.,  note. 

16.  The  present  rule  of  the  court  of  appeals, — stated.     Ib.,  note,  p.  455. 

17.  On  appeal  from  the  taxation  of  sheriff's  fees,  where  no  proof  what- 
ever is  furnished  by  the  sheriff,  the  correctness  of  his  charges  will  be 
determined  upon  the  evidence  furnished  by  the  party  objecting.    N. 
T.  Superior  Ct,  1869,  Hoyt  v.  Phillips,  1  Sweeny,  70. 

18.  Where  an  execution  had  been  levied  upon  property  sufficient  to 
satisfy  the  judgment,  and  the  judgment  was  compromised  for  less 
than  the  whole  amount, — Held,  that  the  sheriff  was  entitled  to 
poundage  upon  the  whole  amount  of  the  judgment.   [17  Wend.,  14.] 
Section  243  of  the  Code  of  Procedure  relates  exclusively  to  judg- 
ments in  attachment  suits.    /&. 

19.  Three  dollars  a  day  a  reasonable  sum  for  watchmen.    Tb. 
AMENDMENT,  9 ;  ATTACHMENT,  8,  9 ;  JOINT  STOCK  ASSOCIATION,  3 ; 

JUDGMENT,  10. 

COUNTER-CLAIM. 

In  an  action  to  recover  from  a  boarding-house  keeper  or  hotel  keeper, 
for  the  loss  of  goods,  upon  his  liability  as  bailee  of  the  guest's  prop- 
erty, the  defendant  may  set  up,  as  a  counter-claim,  the  plaintiff's  in- 
debtedness to  him  for  board,  &c.,  incurred  by  the  plaintiff  as  such 
guest.  N.  Y.  Superior  Ct.,  1870,  Harris  v.  Curet,  Ante,  199. 
DAMAGES,  3. 

COUNTY    CHARGES. 

1.  The  charges  and  disbursements  for  subpoenaing  witnesses  by  the 
attorney  of  a  board  of  excise,  if  reasonable  in  amount,  and  necessary, 
in  actions  brought  by  him  in  the  course  of  his  official  duty,  are  law- 
ful charges  against  the  county ;  and  the  supervisors  may  be  com- 
pelled by  mandamus  to  audit  them.    Supreme  Ct.,  1870,   People  ex 
rel.  Johnson  v.  Supervisors  of  Delaware  (No.  1),  Ante,  408. 

2.  So,  also,  his  compensation  for  his  services  in  an  action,  brought  in 
good  faith,  although  unsuccessful,    /ft. 

3.  The  failure  of  the  supervisors  to  allow  anything  for  such  charges  is 
not  a  judicial  act,  which  cannot  be  redressed  by  mandamus.     Ib. 

4.  In  the  absence  of  any  custom  known  to  all  the  parties,  the  attorney 
is  not  entitled  to  interest  upon  such  charges,  except  from  the  time 
the  demand  has  been  formally  adjusted.    Ib. 


492  ABBOTT'S  PKACTICE  DIGEST. 


5.  The  refusal  of  the  board  of  supervisors  to  audit  a  claim  will  not  be 
reviewed  by  the  court,  and  a  mandamus  issued,  unless  the  claim  was 
presented  in  the  form  of  an  account  duly  verified.    Supreme  Ct.t 
1870.  People  ex  rel.  Johnson  v.  Supervisors  of  Delaware  (No.  2), 
Ante,  416. 

6.  Neither  the  report  of  a  committee  of  the  supervisors,  setting  forth 
the  items  of  the  claim,  nor  a  similar  report  made  by  the  claimant  as 
a  public  officer,  can  be  regarded  as  a  presentation  of  the  claim,  for 
this  purpose.    II. 

COUNTY  COURT. 

1.  The  county  court  has  not  jurisdiction  to  review  the  proceedings  of 
a  special  county  judge,  who  has  acquired  jurisdiction  in  proceedings 
supplementary  to  execution ;  but  section  349  of  the  Code  provides 
for  a  review  of  such  proceedings  by  appeal  to  the  supreme  court. 
The  setting  aside  of  an  attachment  for  contempt  in  such  proceedings, 
by  the  county  judge,  is  a  nullity ;  the  attachment  remains  in  full 
force,  and  an  action  for  false  imprisonment  under  it  will  not  lie. 
Supreme  Ct.  Sp.  T.,  1870,  Lewis  v.  Penfield,  39  How.  Pr.,  490. 

2.  In  matters  requiring  notice,  a  county  court  cannot  adjourn  to  the 
judge's  chambers  and  act  there  as  a  court.    Supreme  Ct.  Sp.  T.t 
1870,  Bennett  v.  Cooper,  57  Barb.,  642. 

COUNTY  JUDGE;  DRAINAGE. 

COUNTY  JUDGE. 

It  seems,  that  a  county  judge,  after  having  granted  an  extension  of 
time  to  answer,  may  modify  it,  ex-parte,  by  annexing  the  condition 
that  a  particular  defense  shall  not  be  pleaded ;  and  if  defendant 
avails  himself  of  the  extension  as  modified,  he  cannot  interpose  the 
excluded  defense  by  subsequent  amendment  of  course  (Per  GROVES 
and  SUTHERLAND,  JJ.).  Parmenter  v.  Roth,  Ante,  385. 
COUNTY  COURT  ;  MOTIONS  AND  ORDERS,  2. 

COURT. 

In  an  action  commenced  in  this  court  to  obtain  a  dissolution  of  part- 
nership, where  receivers  have  been  appointed,  the  court  will  not  sur- 
render the  property  in  the  hands  of  the  receivers  to  an  assignee  in 
bankruptcy  subsequently  appointed,  until,  under  the  direction  of  the 
court,  it  shall  be  applied  to  the  payment  of  the  partnership  debts. 
When  that  is  done,  and  suitable  provision  made  for  the  costs, 
expenses,  and  fees  of  the  parties  and  receivers,  any  remainder  will 
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CREDITOR'S  ACTION. 


be  paid  to  the  assignee  in  bankruptcy.    2f.  Y.  Superior  Ct.  8p.  T.t 
1870,  Clark  v.  Binninger,  39  Sow.  Pr.,  863. 

COUNTY  COURT  ;  COUBT  OF  APPEALS  ;  JURISDICTION,  2,  8 ;  JUSTICE'S 
COURT;  SUPREME  COUBT ;  SURROGATE'S  COURT ;  WILL,  5. 

COURT  OF  APPEALS. 

1.  An  exception  taken  to  the  refusal  of  a  referee  to  find  a  fact  material 
to  the  rights  of  the  party,  established  by  unconflicting  proof,  is  avail- 
able in  this  court,  as  such  refusal  is  an  error  of  law.   Ct.  ofApp.,  1869, 
Marvin  v.  Inglis,  39  How.  Pr.,  329. 

2.  "Where  there  is  no  evidence  of  a  fact  essential  to  plaintiff's  case,  and 
defendants  move  for  a  nonsuit  at  the  trial,  which  is  refused,  defend- 
ants' exception  to  the  refusal  may  be  reviewed  by  the  court  of 
appeals.     Ct.  of  App.,  1870,  Bryant  v.  Bryant,  42  N.  Y.,  11. 

3.  When  the  conclusion  of  a  referee  is  wholly  unsupported  by  evidence, 
this  court  will  reverse.     [39  N.  Y.,  117 ;  40  Id.,  477.]     Ct.  of  App., 
1870,  Putnam  *.  Hubbell,  42  N.  7.,  106,  112. 

APPEAL. 

COURTS  OF  SESSIONS. 

The  court  of  special  sessions  cannot  acquire  or  assume  jurisdiction  to 
try  a  prisoner  for  a  crime,  unless  he  expressly  waives  the  right  to  be 
tried  by  jury.  It  will  not  do  to  ask  the  prisoner  if  he  elects  to  be 
tried  by  the  court  of  special  sessions,  but  the  question  must  be 
clearly  put  to  him,  asking  if  he  waives  a  trial  by  jury.  Where 
it  does  not  appear  in  the  minutes  or  record  of  the  court  that  thia 
was  done,  the  conviction  is  void.  N.  Y.  Superior  Ct.  Sp.  T.,  1870, 
People  v.  Mallon,  39  How.  Pr.,  454. 

CREDITORS'  ACTION. 

1.  One  who  receives  a  fraudulent  transfer  of  a  debtor's  property,  and 
settles  with  the  debtor,  re-transferring  the  property  to  him,  or  his 
agent,  or  his  creditors,  is  not  thereafter  liable  in  a  creditor's  suit,  to  a 
creditor  who  had  not  obtained  judgment  or  other  specific  Hen  before 
the  accounting  and  settlement.       Supreme   Ct.t  1867,  Cramer  t>. 
Blood,  57  Bart.,  155,  671. 

2.  In  a  creditor's  suit  to  set  aside  a  deed  of  land  made  by  one  since 
deceased,  the  plaintiff  does  not  establish  the  fact  of  indebtedness  of 
the  estate,  by  a  judgment  against  the1  administrators  upon  claims 
existing  at  the  time  of  the  death  of  the  intestate,  referred  by  consent 
of  the  parties  and  the  approval  of  the  surrogate,  in  pursuance  of  the 
Statute,  upon  which  judgment  payments  had  been  made  by  the 
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administrators.  Such  a  judgment  only  relates  to  personal  assets, 
and  is  not  a  lien  on  the  land.  Supreme  Ct.,  1869,  Sharp  v.  Freeman, 
2  Lam.,  171. 

3.  A  judgment  creditor,  by  his  creditor's  suit,  gets  a  lien  on  the  equita- 
ble interests  and  things  in  action  of  a  lunatic  debtor.     Ct.  of  App., 
1870,  Brown  v.  Nichols,  Ante,  1. 

4.  The  lien  is  not  lost  by  the  death  of  the  debtor,  pending  the  suit, 
and  before  a  receiver  has  been  appointed,  but  continues  against  his 
personal  representative,   and  the   suit  may  be  revived  to  enforce 
it.     II. 

6.  A  judgment  creditor  does  not,  by  commencing  an  action  in  the 
nature  of  a  creditor's  suit  against  his  debtors  and  their  assignees, 
and  serving  an  injunction,  but  without  a  judgment  or  appointment 
of  a  receiver,  acquire  a  lien  upon  personal  property,  prior  to  that 
obtained  by  the  junior  judgment  creditor  levying  on  such  property 
under  his  execution.  .  Until  the  appointment  of  a  receiver,  no  such 
lien  upon  leviable  personal  property  is  acquired  as  will  prevent  a  levy 
and  sale  by  virtue  of  executions  of  other  creditors.  [2  Sandf.  Ch., 
494;  25  N.  Y.,  489.]  Ct.  of  App.,  1870,  Davenport  «.  Kelly, 
42  N.  Y.,  193. 

v  DAMAGES. 

1.  In  general,  where  money  is  payable  in  one  country  and  a  suit  there- 
for is  brought  in  another,  plaintiff  must  recover  the  same  number  of 
dollars,  pounds,  or  francs,  as  the  case  may  be,  as  the  indebtedness 
called  for  at  the  place  where  it  was  payable,  and  without  regard  to 
whether  the  currency  in  either  country  is  depreciated  below  that  of 
the  other.     [Citing  authorities.]     The  allowance,  in  actions  on  bills 
of  exchange,  of  such  an  amount  as  will  be  exactly  an  equivalent  for 
the  sum  drawn  for  hi  the  country  in  which  the  bill  is  payable,  is  an 
exception.     Against  a  carrier  for  breach  of  a  contract  to  transport 
goods  to  Canada,  the  recovery  is  limited  to  the  current  value  of  the 
goods  at  the  place  of  destination,  less  the  charges  for  freight,  at  the 
time  when  the  goods  ought  to  be   delivered  there,  without  any 
allowance  for  exchange,  or  for  the  depreciation  of  our  currency  as 
compared  with  that  of  Canada.    Supreme  Ct.,  1869,  Rice  v.  Ontario 
Steamboat  Co.,  56  Barb.,  384. 

2.  In  an  action  for  breach  of  a  covenant  contained  in  the  assignment 
of  a  judgment,    that  neither  of  the  judgment  debtors  had  been 
released,  the  expenses  of  attempting  to  enforce  the  judgment  against 
one  who  had  been  released,  if  properly  averred  in  the  complaint,  are 
recoverable  as  a  part  of  the  damages.    [20  N.  Y.,  228.]     Supreme 
Ct.,  1870,  Weston  v.  Chamberlain,  56  Barb.,  415. 
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8.  Non-performance  by  plaintiffs,  of  independent  stipulations  in  the 
contract  sued  on,  though  not  available  as  a  bar  to  the  action,  are, 
under  the  Code,  available  as  matter  of  defense  or  counter-claim,  to 
offset  damages.  JV.  T.  Superior  Ct.,  1869,  De  Wolf  v.  Crandail,  1 
Sweeny,  556. 

4.  Upon  a  sale  without  writing,  of  standing  grass,  the  buyer  paid  the 
whole  price,  entered,  cut  and  removed  a  portion  of  the  crop,  and 
was  then  stopped  by  the  seller.    Held,  that  the  buyer  was  not 
entitled  to  recover  the  whole  sum  paid,  or  damages  fbr  non-delivery, 
without  allowance  for  the  grass  taken.    Supreme  Ct.,  1869,  Watkins 
v.  Rush,  2  Lans.,  234. 

5.  Evidence  of  the  quantity  of  grass  removed  was  competent  upon  the 
question  of  damages.    IT). 

6.  The  measure  of  damages  for  a  breach  of  the  implied  covenant  for 
quiet  enjoyment  in  a  lease,  caused  by  the  wrongful  act  or  procure- 
ment of  the  lessor,  is  the  value  of  the  unexpired  term,  less  the  rent 
reserved.     The  general  rule  as  to  real  estate,—  that  the  vendee  or 
lessee  can  only  recover  nominal  damages  other  than  what  he  haa 
paid,  &c.,  and  interest, — is  not  applicable  where  the  vendor  has  been 
guilty  of  fraud,  perverseness,  or  other  unexcused  refusal.     [Review- 
ing cases.]     Ct.  of  App.,  1870,  Mack  v.  Patchin,  42  N.  Y.,  167;  af- 
firming 29  How.  Pr.,  20. 

7.  The  measure  of  damages  to  be  set-off,  on  fraudulent  or  false  represent- 
ations of  the  value  of  inventions  sold  by  plaintiff  to  defendant,  is  not 
the  difference  between  the  actual  value  of  the  thing  purchased,  and 
the  price  agreed  to  be  paid  therefor,  but  the  difference  between  the 
property  and  the  value  it  would  have  possessed  if  it  had  been  as 
represented.     Supreme  Ct.',  1869,  Rawley  v.  Woodruff,  2  Lans.,  419. 

8.  In  an  action  to  recover  for  a  fraudulent  sale  of  inferior  goods,  man- 
ufactured for  a  particular  market,  where  it  is  shown  that  they  would 
not  bring  the  price  that  they  would  have  brought  if  they  had  been 
as  represented,  it  is  not  allowable  to  introduce  evidence,  in  mitiga- 
tion of  damages,  to  show  that  the  goods  were  shipped  by  plaintiff 
to  a  foreign  market,  and  actually  brought  more  than  the  price  they 
would  have  brought  in  the  market  agreed  upon.    Supreme  Ct.,  1869, 
Durst  v.  Burton,  2  Lans.,  187. 

9.  It  is  only  in  cases  of  uncertainty  as  to  the  market  in  the  place 
agreed  upon,  that  proof  will  be  allowed  of  the  market  price  else- 
where, as  an  approximate  evidence  of  value,  and  then  the  proof 
must  be  confined  to  the  market  price  at  the  time  in  question,  and 
not  extend  to  what  it  was  subsequently. .  /ft. 

10.  Where  a  defendant,  in  his  answer,  attempts  to  justify  his  breach 
of  promise  of  marriage  by  stating  therein,  and  thus  placing  upon 
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the  record,  as  the  cause  of  his  desertion  of  the  plaintiff,  that  she  has 
had  criminal  intercourse  with  various  persons,  and  fails  to  prove  it, 
the  jury  have  a  right  to  take  this  circumstance  into  consideration,  in 
aggravation  of  the  damages  to  which  the  plaintiff  may  be  entitled. 
In  such  actions  it  is  not  only  proper  to  show  the  main  transaction, 
but  any  facts  bearing  upon  or  relating  to  it,  showing  that  it  was 
done  wantonly,  maliciously,  and  wickedly,  with  the  view  of  en- 
hancing the  damages.  Ct.  of  App.,  1870,  Thorn  v.  Knapp,  43 
N.  T.,  474. 

11.  The  rule  that,  in  an  action  for  the  conversion  of  personal  property, 
the  damages  are  the  highest  price  at  which  the  article  converted  sold 
for  from  the  time  of  the  conversion  to  the  time  of  trial, — Held,  prop- 
erly applicable  to  an  action  by  an  assignee  of  warehouse  receipts 
pledged  for  usury,  to  recover  for  a  conversion  of  the  property. 
Supreme  Ct.,  1870,  Matthews  v.  Coe,  56  Barb.,  430. 

12.  Verdict  for  twenty  thousand  dollars  for  personal  injuries, — Held, 
not  excessive,  nor  punitive.    Caldwell  v.  New  Jersey  Steamboat  Co., 
56  Barb.,  425. 

13.  Sixteen  hundred  dollars  not  excessive  damages  for  injuries  sus- 
tained by  a  laboring  woman,  so  badly  bruised  as  to  be  unable  to 
work  for  a  long  time.    Mooney  ».  Hudson  River  R.  R.  Co.,  1  Sweeny, 
825. 

COMPENSATION,  2;    INJUNCTION,  10,  11,  12 ;   JUDGMENT,  3,4;    RAIL- 
BOAD  COMPANIES,  2 ;  SALES,  2. 

DEED. 

1.  An  instrument  purporting  to  convey  all  the  wood  and  timber  on 
about  fifty  acres  of  land,  with  authority  to  the  vendees  thereof  at  any 
time  to  enter  upon  the  premises  and  take  off  the  same,  gives  a  freehold 

'estate,  and  it  must  be  sealed,  and  its  execution  attested  by  at  least 
one  witness  (1  Rev.  Stat.,  738,  §  137),  before  it  can  take  effect 
against  a  purchaser  or  incumbrancer.  [2  Barb.,  613,  doubted  but 
distingxushed.]  Supreme  Ct.,  1869,  Goodyear  v.  Yosburgh,  39  How. 
Pr.,  377. 

2.  In  order  to  avoid  a  deed  on  the  ground  of  an  adverse  possession,  the 
third  person  must  be  one  claiming  under  a  title  adverse  to  that  of 
the  grantor.    A  mere  adverse  holding  is  not  sufficient,  where  such 
person  and  the  grantor  each  claim  under  the  same  title.    The  act 
against  champerty  differs  from  the  statute  of  limitations  in  this  re- 
spect, and  does  not  avoid  the  true  owner's  deed,  unless  the  third 
person  held  under  a  specific  title,   adverse  in  its  nature  to  the 
grantor's  claim.     Supreme  Ct.  Sp.  T.t  1869,  Sayres  «.  Rathbone, 
Ante,  277. 
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3.  Where  the  devisees  of  land  made  a  mortgage  of  it  which  was  fore- 
closed, and  the  premises  were  sold  under  the  decree, — Held,  that  the 
possession  of  the  devisees  was  not  under  claim  of  title  adverse  to  that 
of  the  purchaser  at  the  mortgage  sale ;  and  that  such  purchaser's 
conveyance  of  the  premises,  notwithstanding  the  possession  of  the 
devisees,  was  not  avoided  by  the  statute.  Hence,  after  the  convey- 
ance, the  purchaser  could  not  maintain  an  action  to  recover  the 
premises.  /&. 

DEFAULT. 

1.  Defaults  taken  on  motion  at  special  term,  are  opened  as  matter  of 
course,  on  excuse  being  shown.     Supreme  Ct.  8p.  T.t  1870,  Thomp- 
son v.  Erie  Railway  Co.  (No.  3),  Ante,  233. 

2.  When  a  defendant,  under  §  268  of  the  Code  as  amended  in  1867, 
noticed  a  motion  for  a  new  trial,  which  was  put  on  the  general  term 
calendar,  and  he  not  appearing  when  the  same  was  called  for  argu- 
ment, plaintiff  took  an  order  that  the  motion  be  submitted  to  the 
court  on  the  case  and  exceptions  and  plaintiff's  printed  points,  with 
liberty  for  defendant  to  submit  points  in  support  of  said  motion,  and 
that  his  attorneys  have  notice  ;—Hetd,  that  it  was  clearly  an  order 
taken  on  defendant's  default,  and  as  such  subject  to  be  opened  on 
defendant's  motion,  as  any  other  default.     Supreme  Ct.,  1870,  Bolles 
«.  Duff,  56  Barb.,  567. 

DISMISSAL  OF  COMPLAINT,  3;  MOTIONS  AND  ORDERS,  10,  11,  12,  13 

DEFENSES. 

1.  Answering,  after  demurrer  to  jurisdiction  of  subject  matter  has  been 
overruled,  not  a  waiver  of  the  objection.     People  v.  Central  R.  R. 
Co.,  42  N.  Y.,  283. 

2.  Pendency  of  another  action  for  same  cause  should  be  set  up  in  the 
answer.     Supreme  Ct.,  1869,  Wright  v.  Maseras,  56  Barb.,  521. 

ESTOPPEL. 

DEMAND  BEFORE  SUIT. 

1.  Under  a  lease  providing  that  if  rent  should  be  in  default,  the 
lessors,  &c.,  may  re-enter,  an  action  of  ejectment  can  be  sustained  for 
default,  under  2  Kev.  Stat.,  505,  §  30,  without  a  previous  demand. 
For,  on  the  authority  of  VanRensselaert).  Snyder,  13  A'.  Y.  [3  Kern.'], 
299,  it  must  be  held' that  the  act  of  1846,  abolishing  distress  for  rent, 
amounts  to  a  want  of  sufficient  distress  on  the  premises,  within  the 
meaning  of  the  statute.     Ct.  ofApp.,  1868,  Hosford  t>.  Ballard,  89 
N.  Y.,  147 ;  affirming  39  How.  Pr.,  162. 

2.  Demand  before  suit,  where  necessary,  may  be  proved  on  the  trial, 

N.  s.— ix— 32 
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DISCOVERY    AND    INSPECTION. 


though  not  alleged  in  the  complaint,  if  the  objection  was  not  taken 
by  demurrer.     Supreme  Ct.,  1869,  Simser  v.  Cowan,  56  Barb.,  395. 
COMPLAINT,  12 ;  INSUBANCE,  4. 

DEMUREER. 

1.  A  demurrer  can  only  be  interposed  to  the  facts  stated  in  the  com- 
plaint.    There  can  be  no  demurrer  to  the  demand  for  judgment. 
Supreme  Ct.,  1869,  Stahl  v.  Stahl,  2  Lans.,  60. 

2.  A  demurrer  on  the  ground  that  causes  of  action  have  been  improp- 
erly united  in  the  complaint  should  not  be  sustained  where  the 
causes  of  action  are  not  separately  stated.     N.  Y.  Superior  Ct.,  1870, 
Henderson  v.  Jackson,  Ante,  293. 

3.  Before  the  court  can  be  called  upon  to  determine  whether  there  is 
misjoinder,  the  plaintiff  should,  by  motion,  be  required  to  state  the 
causes  of  action  separately,  and  number  them,  and  irrelevant,  redun- 
dant, or  indefinite  matter  should  be  cured  by  amendment.     Ib. 

4.  The  case  of  Anderson  v.  Hill,  53  Barb.,  238,  opposed.    II. 

JUDGMENT,  2. 

DEPOSITION. 

1.  The  court  have  power,  in  their  discretion,  on  granting  an  order  to 
take  a  deposition  on  commission,  to  allow  the  adverse  party  leave 
to  cross-examine  the  witness  orally.    N.  T.  Superior  Ct.  Sp.  T.,  18YO, 
Anderson  0.  West,  Ante,  209. 

2.  The  case  of  Clayton  v.  Yarrington  (16  Abb.  Pr.,  273),  approved.  2b. 

DISCHARGE. 

1.  The  proceedings  of  a  county  court,  in  issuing  a  discharge  to  a  debtor 
in  custody  of  a  sheriff,  are  assailable  for  want  of  jurisdiction,  in  an 
action  against  the  officer,  where  the  order  of  discharge  does  not  show 
that  the  statute  was  complied  with  sufficiently  to  give  jurisdiction. 
Supreme  Ct.,  1869,  Bullymore  ».  Cooper,  2  Luns.,  71. 

2.  The  county  court,   in  issuing  an  order  of  discharge  under  Rev. 
Stat.,  part  2,  ch.  5,  tit.  1,  art.  6,  acquires  no  jurisdiction  unless  a 
strict  compliance  is  shown  with  the  provisions  of  the  statute.     Ib. 

DISCOVERY  AND  INSPECTION. 

1.  After  plaintiff  has  served  his  complaint,  he  cannot  properly  make 
application  for  a  discovery  of  books  and  papers,  until  after  the  an- 
swer has  been  served.     Supreme  Ct.,  1870,  Thompson  v.  Erie  Railw. 
Co.  (No.  2),  Ante,  230. 

2.  Discovery  and  inspection  cannot  be  granted,  except  for  the  purpose 
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DRAINAGE. 


of  preparation  of  pleadings  or  for  trial,  and  after  plaintiff  has 
pleaded,  he  cannot  need  discovery  before  the  cause  is  at  issue,  /ft. 
8.  The  rules  which  apply  to  applications  for  discovery  and  inspection 
of  books  and  papers,  stated ;  and  applied  to  the  case  of  an  action 
against  a  corporation  to  discover  its  earnings  and  compel  dividends 
on  stock.  Thompson  v.  Erie  Railw.  Co.  (No.  1),  Ante,  212. 

DISCRETION. 

APPEAL. 
DISMISSAL. 

NONSUIT. 
DISMISSAL  OF  COMPLAINT. 

1.  The  dismissal  of  the  complaint,  at  the  trial  of  the  action,  by  a  justice 
of  the  court,  upon  the  plaintiff's  submitting  to  a  default,  after  he 
has  unsuccessfully  applied  for  a  postponement,  is  not  conclusive  upon 
him  ;  and  he  may  apply  to  another  justice  of  the  same  court  for  an 
order  opening  the  default.     Supreme  Ct.  Chambers,  1870,  Ramsay  v. 
Erie  Railw.  Co.,  Ante,  242. 

2.  Upon  such  application,  the  question  is,  whether,  taking  into  consid- 
eration all  the  facts  and  circumstances  disclosed,  and  the  proceed- 
ings in  the  action,  the  order  of  dismissal  should  be  retained,    /ft. 

3.  An  order  upon  the  minutes  of  the  trial  term,  dismissing  the  com- 
plaint and  directing  the  cause  to  stand  over  to  a  specified  date,  to 
fix  the  amount  of  an  allowance  to  the  defendants,  and  to  give  plain- 
tiff leave  at  that  time  to  open  the  default  and  try  the  cause, — is  a  mere 
judgment  of  dismissal ;  and  the  fixing  the  time  and  place  at  which 
leave  might  be  applied  for,  and  coupling  that  with  the  condition 
that  the  plaintiff  should  then  and  there  try  the  cause,  are  irregular, 
and  do  not  conclude  the  plaintiff.    Jd. 

DIVORCE. 

1.  A  judgment  of  divorce  will  be  reversed  on  appeal,  if  the  referee's 
report  on  which  it  was  entered  does  not  find  upon  issues  made  by  the 
pleadings  as  to  guilt  on  the  part  of  the  successful  party.  Supreme 
Ct.,  1871,  Price  0.  Price,  Ante,  291. 

DRAINAGE. 

The  act  of  1864,  Laws  of  1864,  ch.  577,  amended  by  1  Laws  of  1865, 
ch.  780,  is  to  be  construed  strictly  against  the  commissioners ;  and 
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the  county  court  have  power  to  review  an  assessment  made  by  them, 
upon  the  merits.  The  assessment  was  intended  to  be  upon  lands 
benefited,  and  an  assessment  of  persons  or  lands  not  benefited  is  an 
excess  of  authority  on  the  part  of  the  commissioners.  Supreme  Ct., 
1867,  People  ex  rel.  More  v.  County  Court  of  Jefferson  Co.,  56 
Barb.,  136. 

EJECTMENT. 

1.  A  judgment  in  ejectment  upon  a  lease  in  fee  or  w  manor  lease  "  for 
default  in  a  rent  charge,  entitles  plaintiff  to  absolute  possession.     He 
is  not  restricted  to  possession  long  enough  to  satisfy  arrears  and 
costs.     Supreme  Ct.,  1870,  Van  Rensselaer  v.  Witbeck,  2  Lans.,  498. 

2.  The  six  months  allowed  by  2  Ren.  Stat.,  506,  §  33,  to  a  defendant  in 
ejectment  to  redeem  the  premises  from  the  judgment,  is  to  be  com- 
puted from  the  time  the  writ  of  possession  was  executed,  without 
making  any  extension  on  account  of  a  wrongful  re-entry  on  defend- 
ant's part.    Ib. 

COMPLAINT,  9;  DEED,  3. 

ELECTION  OF  REMEDIES. 

CAUSE  OF  ACTION,  3 ;  CONTRACTS,  6 ;  JUDGMENT,  15 ;  SALES,  1. 

EQUITABLE  CONVERSION. 

INSANE  PERSONS,  2. 

EQUITY. 

ACCOUNTING,  2  ;  CORPORATION,  1 ;  MISTAKE. 
ERROR  (WRIT  OF). 

1.  No  unvarying  form  of  writ  of  error  to  the  court  of  sessions  in  crimi- 
nal cases,  or  of  return  thereto,  is  required.     Omitting  in  terms  to 
require  a  return  of  the  judgment,  or  to  say  that  all  proceedings  on 
the  indictment  are  to  be  returned,  if  judgment  ~be  thereupon  given,  or 
omitting  to  return  the  record  of  the  judgment,  are  not  necessarily 
fatal  errors.     Ct.  of  App.,  1870,  People  t>.  Phillips,  42  N.  7.,  200 ; 
affirming  57  Barb.,  353. 

2.  Under  2  Rev.  Stat.,  741,  §  24, — providing  that  the  supreme  court,  on 
reversing  judgment,  either  shall  direct  a  new  trial,  or  that  defendant 
be  absolutely  discharged,  "  according  to  the  circumstances  of  the 
case,'' — the  court  have  not  an  absolute  discretion  to  direct  that  the 
prisoner  be  discharged,  when,  for  aught  that  appears,  a  new  trial 
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would  result  in  a  conviction,  and  but  a  small  part  of  the  time  for 
which  the  prisoner  had  been  sentenced  has  expired.     75. 
INFANT,  4. 

ESCAPE. 
SHERIFF,  2. 

ESTOPPEL. 

The  basis  of  the  doctrine  of  estoppel  explained  as  resting  upon  the 
prevention  of  fraud  by  the  betrayal  of  a  confidence  reposed,  and  as 
not  applicable  to  sustain  a  naked  promise  not  to  interpose  a  statu- 
tory defense.  [Reviewing  cases.]  Ct.  of  App.,  1870,  Shapley  r. 
Abbott,  42  N.  Yn  443. 

EVIDENCE. 
I.   Judicial  notice. 

1.  The  court  will  not  take  judicial  notice  of  the  character  of  a  small 
stream  not  found  on  the  general  maps  of  the  State  nor  in  histories, 
nor  defined  in  any  public  statute.     Ct.  of  App.,  1870,. People  ex  rel. 
Adsit  ».  Allen,  42  N.  Y.,  378 ;  reversing  1  Laru^  248. 

IL  Presumptions. 

2.  In  the  absense  of  proof  to  the  contrary,  the  court  presumes  that  the 
same  law  exists  in  other  States  in  respect  to  the  relation  of  husband 
and  wife  that  existed  here  before  the  passage  of    the  Married 
Women's  Acts.      N.    Y.    Com.  PL,  1870,  Waldron  e.    Ritchings, 
Ante,  359, 

3.  The  rule  that  a  broker  is  to  be  considered  the  agent  of  both  parties, 
rests  upon  a  mere  presumption  of  fact,  which  may  be  rebutted  by 
the  particular  circumstances  of  the  case.     He  is  not  ex  m  termini 
agent  for  both.     [Dunlap's  Paley  Ag.,  31  §  ;  2  Parsons  Cont.,  292 ;  4 
Ad.  &  Ell.,  792.]    N.  Y.  Superior  Ct,  1869,  Dilworth  ».  Bostwick,  1 
Sweeny,  581. 

4.  Independent  of  the  provision  of  the  internal  revenue  law,  the  sale 
of  an  article  for  less  than  the  tax  imposed  by  law  upon  it,  in  the  ab- 
sence of  proof  of  the  payment  of  such  tax,  is  presumptive  evidence 
of  an  intention  to  evade  payment,  especially  where  the  price  named 
in  the  bill  of  sale  is  in  excess  of  the  tax.     Supreme  Ct.,  1870,  Kessel 
e.  Albetig,  56  Barb.,  362. 

TTT,   Burden  of  proof  . 

5.  To  justify  the  destruction  of  private  property,  the  case  must  be  one 
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of  overruling  or  pressing  necessity.  Such  destruction  should  be  a 
last  resort,  after  all  other  reasonable  expedients  fail ;  and  he  who  de- 
stroys private  property  under  a  claim  of  such  necessity,  takes  upon 
himself  the  burthen  of  showing  it.  Ct.  of  App.,  1870,  Hicks  v.  Doru, 
Ante,  47. 

6.  A  plaintiff  seeking  to  open  settled  accounts,  on  the  ground  of  mis- 
take,— Held,  to  have  assumed  the  burden  of  proving  distinctly  where- 
in the  mistake  consisted,  and  of  furnishing  the  data  by  which  it 
might  be  corrected.     [2  Barb.,  586  ;  11  N.  T.  (1  Kern.),  170.]     Ct.  of 
App.,  1870,  Chubbuck  «.  Vernam,  42  N.  Y.,  432. 

7.  In  an  action  against  carriers  for  damage  to  goods,  if  the  evidence  on 
the  part  of  the  defense  lays  a  foundation  for  a  reasonable  inference 
that  the  damage  resulted  from  an  imperfection  in  the  goods  when 
packed,  or  had  occurred  previously  to  their  being  shipped  on  board, 
the  burden  is  thrown  upon  the  shippers  to  rebut  the  inference.     [12 
How.   U.   S.,    272.]     When  the  commodity  shipped  is  of  a  kind 
affected  by  heat,  the  shipper  takes  upon  himself  the  risk  of  all  loss 
proceeding  from  that  cause  [1  Black,  156] ;  and,  upon  proof  of  proper 
stowage,  the  presumption  will  be  that  the  injury  occurred  from  im- 
proper packing,  or  from  the  quality  of  the  commodity,  or  from  dam- 
ages of  the  seas.     JV.  Y.   Superior   Ct.,  1869,   Lambert  v.  Benrer, 
1  Sweeny,  665,  668. 

8.  Although  the  burthen  of  proof  is  with   the  party  claiming  the 
exemption  of  property  levied  on  by  execution,  to  show  affirmatively 
that  it  is  necessary,   it  is  not  required  that  the  plaintiff  should 
employ  the  word  necessary  in  his  evidence ;  it  is  enough  that  he  show 
facts  that  prove,  or  tend  to  prove,  this  necessity  to  the  jury  or  court. 
[14  Barb.,  459  ;  1  Den.,  462.]     Supreme  Ct.,  1870,  Smith  t>.  Slade,  57 
Barb.,  637. 

9.  It  is  sufficient  for  the  plaintiff  on  the  trial  to  show  that  the  articles 
levied  on  by  execution  and  claimed  to  be  exempt,  are  enumerated  in 
the  statute  as  exempt,  when  necessary,   and  then  show  them  to 
be  necessary,  and  within -the  limit  as  to  value.   Neither  the  statute  nor 
the  rule  of  legal  evidence,  calls  upon  the  plaintiff  to  prove  what  else 
he  may  own.    IT>. 

10.  The  exemption  in  the  statute  was  not  made  to  depend  on  the  pecu- 
niary ability  of  the  debtor.    /&. 

IV.    Opinions  of  witnesses. 

11.  In  an  action  to  recover  for  a  fraudulent  sale  of  inferior  goods, 
where  testimony  has  been  given  to  prove  that  a  device  to  produce 
such  goods  is  generally  used  in  factories  similar  to  defendant's,  testi- 
mony from  one  whose  evidence  shows  him  an  expert,  to  prove  that  it 


NEW  YORK:  3871.  503 


is  unusual,  and  that  he  has  never  heard  of  it  before  the  trial,  is  corn- 
tent.     Supreme  Ct.,  1869,  Durst  v.  Burton,  2  Lans.,  137. 

12.  A  person,  though  not  an  expert,  who  is  the  subscribing  witness 
to  a  deed,  may  (upon  the  principle  which  allows  the  subscribing 
witness  to  a  will  to  give  his  opinion  of  the  sanity  of  the  testator), 
give  his  opinion  as  to  the  competency  of  the  party  to  contract  when 
he  executed  the  instrument.     [9  N.  Y.  (5  Seld.),  371.]     Supreme  Ct., 
1870,  Brand  v.  Brand,  39  How.  Pr.,  193,  263. 

13.  A  person  not  strictly  an  expert,  though  well  qualified  to  judge, 
from  the  continued  actions  of  one  with  whom  he  was  acquainted,  of 
his  sanity  as  well  as  of  his  competency  to  transact  business,  was  asked, 
as  witness,  on  the  issue  of  competency  of  a  grantor,  and  undue  influ- 
ence, "  where  any  fear  of  difficulty  might  threaten  him  or  his  prop- 
erty, would  he,  in  your  judgment,  be  easily  persuaded  to  do  any  act 
dictated  by  any  person  he  considered  a  friend  ? " — Held,  that  the 
witness's  opinion  should  be  received,  and  such  weight  given  to  it,  as 
under  all  the  circumstances  of  the  case,  it  was  entitled  to.    But  the 
witness  is  not  competent,  unless  he  became  so  in  view  of  the  acts  and 
conduct  which  he  had  witnessed,  as  he  has  testified.    It. 

14.  A  non-professional  witness  cannot  testify  to  his  opinion  as  to  the 
soundness  of  the  prisoner's  mind  at  the  time  of  the  act.     [34  N.  Y., 
170 ;  36  Id.,  276.]     Ct.  of  App.,  1870,  Real  v.  People,  42  N.  Y.,  270  ; 
affirming  8  AW.  Pr.  N.  S..  314;  S.  C.,  55  Barb.,  551. 

t5.  A  liberal  rule  must  be  applied  in  regard  to  opinions  as  evidence  as 
to  diseases  of  animals,  as  it  is  rare  that  persons  are  found  who  make 
the  treatment  of  diseases  of  domestic  animals  a  distinct  profession, 
or  attain  to  great  skill  or  science  therein.  The  best  skill  and  science 
that  can  be  expected  will  be  the  evidence  of  persons  who  have  had 
much  experience,  and  have  been  for  years  made  acquainted  with 
such  diseases  and  their  treatment.  Supreme  Ct.,  1870,  Slater  v.  Wil- 
cox,  57  Barb.,  604. 

16.  The  witnesses  may  give  their  opinions,  upon  such  experience  and  on 
statements  of  fact  upon  which  their  opinions  are  based,  as  some  evi- 
dence to  be  considered.    /ft. 

17.  The  degree  of  skill  and  science  possessed  is  a  question  of  law.    /ft. 

V.   Best  and  secondary  evidence. 

18.  Proof  of  another  action  for  same  cause,  by  witnesses,  is  not  admis- 
sible, not  being  the  best  proof  required  for  that  purpose.     Supreme 
Ct.,  1869,  Wright  «.  Maseras,  56  Barb.,  521. 

VL  Admissions  and  declarations. 

19.  In  an  action  against  a  corporation,  it  is  not  error  to  exclude  evi- 
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dence  of  a  statement  made  in  the  presence  of  a  member  of  the 
corporation,  who  is  not  shown  to  have  occupied  such  a  position  that 
his  statements,  or  admissions  by  silence,  would  bind  the  company. 
N.  Y.  Superior  Ct.,  1869,  Solomon  v.  Central  Park,  N.  &  E.  Eiver  R. 
R.  Co.,  1  Sweeny,  298. 

20.  In  an  action  by  a  judgment  creditor,  to  reach  land,  the  title  of 
which  is  in  the  name  of  the  wife  of  his  debtor,  declarations  of  the 
debtor,  made  after  the  title  was  so  vested,  and  when  she,  or  those 
claiming  under  her,  were  in  possession,  and  which  tend  to  show  that 
the  transfer  to  her  was  fraudulent,  are  not  admissible.     Such  decla- 
rations are  evidence  against  himself,  but  not  against  her.     Supreme 
Ct.,  1867,  Gillespie  v.  Walker,  56  Barb.,  185. 

21.  In  an  action  by  one  claiming  to  be  the  donee  of  property,  which 
she  alleged  had  belonged  to  the  deceased  wife  of  the  defendant,  the 
defendant  denying  the  title  of  the  wife  and  claiming  title  in  his  own 
right,  evidence  of  the  declarations  of  the  deceased  wife  as  to  her 
ownership  is  incompetent.  Supreme  Ct.,  1865,  Dewey  v.  Goodenough, 
56  Barb.,  54. 

22.  In  an  action  to  recover  for  personal  injuries,  defendant  having 
proved  plaintiif 's  bodily  acts  at  a  time  subsequent  to  the  alleged 
injuries,  it  is  competent  for  plaintiff  to  inquire  what  were  his  decla- 
rations as  to  his  health  at  that  time.     The  rule  in  such  cases  is,  that 
when  one  party  gives  in  evidence  the  act  of  his  opponent,  it  is  com- 
petent for  the  other  to  prove  what  he  said  at  the  time,  to  qualify  the 
effect  which  would  be  given  to  the  act  if  standing  alone ;  and  it 
makes  no  difference  that  it  occurred  after  the  commencement  of  the 
action,  if  it  was  at  the  time  that  the  act  proved  by  defendant  was 
done.  Supreme  Ct.,  1868,  Reed  v.  N.T.  Central  R.  R.  Co.,  56  Barb.,  493. 

23.  A  conversation  in  presence  of  defendant,  a  Spaniard  not  speaking 
English,   between    plaintiff,    neither  speaking  nor  understanding 
Spanish,  and  the  friend  and  banker  of  the  defendant,  speaking  both, 
who,  during    the   conversation,    apparently    translated    plaintiff's 
remarks,  and  professed  to  speak  for  defendant  in  reply,  is  admissible 
in  evidence  against  the  defendant.     Supreme  Ct.,  1869,  "Wright  v. 
Maseras,  56  Barb.,  521. 

24.  A  prisoner  under  arrest  for  larceny  was  told  by  an  officer  "  that  the 
best  he  could  do  was  to  own  up, — that  this  would  be  better  for 
him  ;" — which  led  to   confessions, — Held,   clearly  within  the  rule 
which  treats  such  confessions  as  not  voluntary,  and  that  it  was  error 
to  admit  them  in  evidence.     Ct.  of  App.,  1870,  People  v.  Phillips, 
42  N.  Y.,  200  ;  affirming  57  Barb.,  353. 

25.  The  proof,  by  the  prosecution,  of  admissions  of  guilt,  made  by  the 
prisoner  to  an  officer,  on  his  arrest,  does  not  entitle  the  defense 
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to  inquire  what  he  said  the  next  day  to  the  officer.  Ct.ofApp., 
1870,  Real  v.  People,  42  N.  F.,  270 ;  affirming  8  Alb.  Pr.  N.  8.,  814 ; 
8.  C.,  55  .Bark,  551. 

YJLL  Documentary  evidence. 

26.  Where  a  person  has  not  in  any  manner  been  held  out  to  the  com- 
munity as  a  partner  in  business,  and  a  plaintiff,  seeking  nevertheless 
to  charge  him  as  such  a  partner,  produces  a  written  agreement  be- 
tween the  parties  to  prove  such  partnership,  the  whole  of  the  agree- 
ment must  be  read  together.     Plaintiff  cannot  use  such  parts  as 
tend  to  establish  a  partnership,  and  reject  such  as  tend  to  show  to 
the  contrary.    N.  T.  Superior  Ct.,  1869,  Manhattan  Brass  Manufac- 
turing Co.  v.  Sears,  1  Sweeny,  426. 

27.  In    an    action    brought  by  a  surety,  who  has  made  payments 
upon  a"  bond  and  mortgage,  to  recover  the  sums  from  one  bound  as 
the  principal  debtor,  the  receipts  for  such  payments,  indorsed  on  the 
securities,  are  competent  evidence  against  defendant.   N.  T.  Superior 
Ct.,  1869,  Mills  v.  Watson,  1  Sweeny,  374. 

28.  In  an  action  to  set  aside  a  bill  of  sale,  plaintiff,  who  was  very  illit- 
erate, testified  that  the  intention  was  to  limit  the  use  of  the  prop- 
erty for  one  year,  and  this  was  not  contradicted  by  defendant. — Held, 
that  it  was  not  enough  that  the  bill  of  sale  may  have  been  read  to 
plaintiff,  it  being  apparent,  from  the  whole  case,  that  he  would  not 
have  executed  it,  if  he  had  not  been  improperly  led  to  believe  that  it 
only  transferred  the  use  for  a  year.     Supreme   Ct.,  1870,  Brand 
v.  Brand,  39  Uow.  Pr.,  193,  277. 

29.  Maps  or  field  notes,  purporting  to  be  made  by  a  surveyor,  are  not 
admissible  in  evidence  without  proof  of  accuracy,  to  show  that  an 
artificial  ditch  is  what  is  designated  in  a  deed  as  a  river  forming 
one  of  the  boundaries.     Supreme   Ct.,  1870,   Marble  v.  McMinn, 
57  Barb.,  610. 

30.  A  statement  of  fact,  contained  in  an  opinion  of  a  judge  or  a  referee, 
is  not  evidence  either  in  favor  of  or  against  a  party.     To  have  that 
effect,  it  must  be  embodied  as  a  decision  in  an  order,  judgment,  or 
findings  of  fact.    N.  T.  Superior  Ct.,  1869,  Gregory  v.  Gregory,  1 
Sweeny,  613,  625. 

81.  In  a  contract  to  sell  the  good-will,  &c.  of  a  "shipping  and  com- 
mission business,"  carried  on  by  the  seller,  with  a  stipulation  not  to 
do  any  business  of  the  same  nature  within  a  certain  place  and  time, 
the  nature  of  the  business,  as  carried  on,  not  being  ascertainable 
from  the  terms  of  the  contract,  may  be  shown  by  paroL    N.  T.  Su- 
perior Ct.,  1869,  De  Wolf  t>.  Crandall,  1  Sweeny,  556. 

82.  A  release  of  claims  on  an  estate,— Held,  explainable  by  parol  eri- 
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dence,  showing  that,  while  the  party  had  no  actual  claim  on  the  es- 
tate, a  claim  relating  to  the  estate  had  been  treated  as  such  between 
the  parties.  Supreme  Ct.,  1868,  Hewlett  v.  Hewlett,  56  Barb.,  467. 
83.  In  an  action  for  rent  due  upon  a  written  lease  executed  by  two  of 
four  defendants  named  in  the  complaint,  parol  proof  offered  by 
plaintiff  of  the  existence  of  an  understanding  between  him  and  all 
the  defendants,  to  the  effect  that  the  lease  should  be  executed  by  the 
first-named  two  defendants  for  the  benefit  of  a  copartnership  to  be 
formed  between  all  the  defendants,  which  partnership  was  subse- 
quently formed,  is  not  admissible  for  the  purpose  of  fastening  an 
original  liability  under  the  lease  upon  all  the  defendants.  N.  T.  Su- 
perior Cl.,  1870,  Mason  v.  Breslin,  Ante,  427. 

34.  The  provisions  of  1  Rev.  Stat.,  350,  §  65,— that  "  the  copies  of  all 
papers  duly  filed  in  the  office  of  the  county  clerk,  and  transcripts 
from  the  books  of  record  kept  therein,  certified  by  such  clerk  with 
the  seal  of  his  office  affixed,  shall  be  evidence  in  all  courts  in  like 
manner  as  if  the  originals  were  produced," — apply  only  to  public 
records  which  would  be  recognized  as  such  by  the  court,  without 
collateral  evidence  of  their  identity  or  genuineness,  or  such  as  are 
duly  proved  or  acknowledged  before  they  are  put  on  file.     It  does 
not  make  a  certified  copy  of  a  chattel  mortgage,  primary  evidence 
of  the  contents  of  the  original.     Supreme  Ct.,  1870,  George  v.  Toll, 
39  How.  Pr.,  497. 

35.  Under  2  Rev.  Stat.,  80,  §  56, — which  provides  that  letters  of  ad- 
ministration issued  by  an  officer  having  jurisdiction,  are  conclusive 
evidence  of  the  administrator's  authority, — an  exemplified  copy  of 
the  order  granting  administration,  and  reciting  all  the  jurisdictional 
facts,  is  prima  fade  evidence  of  the  administrator's  authority  to  sue, 
without  extrinsic  proof  of  the  death,  and  other  jurisdictional  facts. 
Supreme  Ct.,  1870,  Belden  v.  Meeker,  2  Lans.,  470. 

36.  The  affidavits  of  foreclosure  under  the  statute,  are  only  presump- 
tive evidence  of  the  facts,  and  any  person,  unless  it  be  the  mort- 
gagee or  those  claiming  under  him,  may  controvert  them  by  parol 
evidence.     [4  Den.,  41.]     Ct.  of  App.,  1870,  Sherman  v.  Willett,  42 
N.  F.,  146. 

THE.   Rules  relative  to  particular  facts  and  issues. 

87.  Proof  that  payment,  after  forfeiture,  was  made  to  a  clerk  of  the 
company,  who,  though  authorized,  in  the  course  of  business  pre- 
viously, to  collect  premiums,  was  not  authorized  to  collect  premiums 
on  forfeited  policies,  is  not,  of  itself,  sufficient  to  establish  a  waiver 
of  the  forfeiture,  especially  where  it  appears  that  the  company  had 
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never  received  the  premium  so  collected  by  him.    Supremo  O, 
1870,  Kolgers  ».  Guardian  Life  Ins.  Co.,  Ante  91 

88.  In  an  action  to  recover  for  a  fraudulent  sale  of  inferior  good* 
where  testimony  has  been  given  to  prove  that  defendant  manufac- 
tured  no  inferior  goods  before  a  certain  time,  proof  of  his  sale  of  in- 
fenor  goods  before  that  time  to  a  third  person  is  competent     Su- 
preme Ct.,  1869,  Durst  v.  Burton,  2  Lam.,  137. 

89.  When  a  negotiable  note  is  stolen,  and  negotiated  for  value,  it  is 
necessary  for  the  original  owner,  in  suing  the  receiver,  to  prove  more 
than  negligence  in  taking  the  paper.     Fraud,  mala  fides,  must  be 
shown.     Supreme  Ct.,  1870,  Lord  v.  Wilkinson,  56  Barb.,  593. 

40.  Notice  previously  served  upon  the  receiver  is  only  prima  facie  or 
presumptive  evidence  of  mala  fides,  and  may  be  rebutted  by  proof 
that  the  notice  was  lost,  or  its  existence  or  contents  forgotten.    It  is 
not  conclusive.     Ib. 

41.  Evidence  of  the  gross  amount  of  the  proceeds  of  a  sheriff's  sale  of 
personal  property  on  execution,  is  competent,  in  an  action  for  the 
conversion  of  the  property,  as  tending  to  show  its  value.     [20  N.  Y., 
499 ;  42  Barb.,  74.]    Ct.  of  App.,  1870,  Gill  v.  McNamee,  42  N.  Y',  4s! 

42.  It  is  not  necessary  to  show  that  a  sale  by  an  administrator  was 
necessary  for  the  payment  of  debts  of  the  intestate.    The  sale  being 
apparently  in  due  course  of  administration,  the  buyer  has  a  right  to 
presume  that  it  was  authorized  and  legal.    The  presumption  is  in 
favor  of  the  legality  of  the  sale.     Ct.  of  App.,  1870,  Sherman  t>.  Wil- 
lett,  42  N.  Y.,  146. 

43.  In  an  action  for  damages  for  running  over  plaintiff  in  the  street, 
evidence  to  prove  whether  the  driver,  immediately  after  the  occur- 
rence of  the  accident,  attempted  to  rein  in  his  horse  at  once,  or  reck- 
lessly  drove  on  without  stopping  to  assist  the  person  injured,  is 
material,  as  tending  to  show  the  animus  of  the  driver.    JV.  T.  Supe- 
rior Ct.,  1869,  Barker  v.  Savage,  1  Sweeny,  288,  291. 

44.  Proof  of  the  weight  of  the  cart  admissible.     Ib. 

45.  In  an  action  against  a  railroad  company  for  an  injury  caused  by  a 
defect  in  their  vehicles,  evidence  that  a  stranger  called  the  attention 
of  defendants'  servant  to  the  defect,  before  the  accident,  is  compe- 
tent, after  positive  proof  of  the  existence  of  the  defect.    But  a  report 
of  the  accident,  made  to  defendants  by  their  servant,  is  not  admissi- 
ble in  their  own  behalf.    N.  T.  Superior  Ct.,  1869,  Hadencamp  v. 
Second  Avenue  R.  R.  Co.,  1  Sweeny,  490. 

46.  In  an  action  by  a  passenger  to  recover  from  a  railroad  company 
damages  caused  by  an  accident  resulting  from  defects  in  the  track, 
it  is  proper  to  allow  plaintiff  to  prove  the  bad  condition  of  the  track 
beyond  the  place  where  the  accident  occurred, — in  this  case  a  mile 
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distant.     Supreme  Ct.,  1868,  Reed  v.  N.  Y.  Central  R.  R.  Co.,  50 

Bart.,  493. 
47.  In  an  action  for  running  over  plaintiff  in  the  street,  evidence  that 

plaintiff  was  in  the  habit  of  becoming  intoxicated  is  not  admissible. 

But  evidence  that  she  was  intoxicated  at  the  time  is  admissible. 

2f.  Y.  Superior  Ct.,  1869,  Barker  v.  Savage,  1  Sweeny,  288. 
18.  While    passing    defendant's    premises,  which    were    undergoing 

repair,  plaintiff  was  injured  by  a  piece  of  wood  falling  upon  him, — 

Held,  as  there  was  evidence  tending  to  show  the  missile  fell  from 

defendant's  premises,  it  was  prima  facie  proof  of  negligence  on 

defendant's  part.     2f.  Y.  Superior  Ct.,  1869,  Clare  v..  National  City 

Bank  of  New  York,  1  Sweeny,  539. 

49.  In  an  action  by  an  agent  employed  to  purchase  goods,  brought  to 
recover  his  advances  and  charges,  proof  that  the  goods  were  pur- 
chased pursuant  to  the  principal's  direction,  of  the  amount  expended 
therefor,  and  of  the  amount  of  the  disbursements,  charges,  and  com- 
missions, and  that  the  same  were  necessary  and  usual,  make  out  a 
prima  facie  case.     If,  before  action  brought  by  the  agent,  he  has 
wrongfully  converted  the  goods  purchased,  such  conversion  does 
not  constitute  a  defense  to  the  action,  but  the  principal,  if  he  still 
remain  the  owner  of  the  property,  may  offset,  recoup,  or  counter- 
claim the  value.      JW.    Y.  Superior    Ct.,    1869,   Hoy  «.   Reade,   1 
Sweeny,  626. 

50.  In  an  action  for  slander,  it  is  proper  to  allow  the  plaintiff  to  prove 
the  repetition  of  the  slanderous  charge  on  different  occasions,  and 
subsequent  to  the  commencement  of  the  action.    [4  N.  Y.  (4  Comst), 
157.]     Supreme  Ct.,  1870,  Johnson  v.  Brown,  57  Barb.,  118. 

51.  This  is  allowed,  not  to  prove  a  general  malicious  feeling,  but  the 
degree  of  malice,    /ft. 

52.  Under  the  rule  that  evidence  of  provocation,  to  be  admissible  in 
mitigation,  must  be  part  of  the  transaction,  it  is  incumbent  on  the 
party  offering  such  proofs,  to    satisfy  the  court  that  it  was  so. 
Supreme  Ct.,  1865,  Richardson  ®.  Northrup,  56  Barb.,  105. 

53.  In  a  husband's  action  against  an  apothecary  for  damages  in  selling 
laudanum  to  his  wife,  evidence  that  the  defendant  did  not  affix 
labels  to  the  vials  is  competent  as  tending  to  prove  the  clandestine 
manner  of  selling,  alleged  in  the  complaint.     Supreme  Ct.,  1867, 
Hoard  v.  Peck,  56  Barb.,  202. 

54.  In  a  suit  to  set  aside  an  assignment  for  fraud,   the  assignor's 
brother  was  joined  as  defendant,  and  the  referee  found  that  the 
assignor  and  his  brother  formed  a  scheme  to  defraud  creditors,  and 
that  after  the  making  of  the  assignment,  the  brother  acquired  title, 
under  the  assignees,  to  lands  assigned,  at  prices  below  their  value, 
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and  had  sold  parts  at  a  great  advance. — Held,  that  the  assignment 
being  valid  on  its  face,  the  finding  that  it  was  fraudulent  could  not 
be  sustained,  without  any  statement  or  evidence  of  what  the  fraudu- 
lent scheme  consisted  in.  Ct.  of  App.,  1870,  Putnam  v.  Hubbell, 
42  N.  Y.,  106. 

55.  Under  an  indictment  for  burning  a  building  "  erected  for  the 
manufacturing  of  woolen  goods,"  it  appearing  that  the  building  was 
unfinished,  the  purpose  of  its  erection  may  be  proved  by  parol,  by 
the    president   of  the   company  erecting  it.     Supreme  Ct.,  1870, 
McGarry  ®.  People,  2  Lans.,  227. 

56.  On  the  trial  of  an  indictment  for  larceny  in  stealing  "  promissory 
notes,"  testimony  that  the  bills  stolen  ''  were  of  the  currency  ordina- 
rily known  as  greenbacks,"  in  conjunction  with  further  testimony 
that  they  were  of  the  denomination  of  one-hundred-dollar  bills,  is 
sufficient  evidence  of  value  to  sustain  a  conviction.     Supreme  Ct., 
1870,  Remsen  v.  People,  57  Barb.,  324. 

57.  On  the  trial  of  an  indictment  for  nuisance  in  the  dangerous  keep- 
ing of  gunpowder,  evidence  of  the  ordinary  mode  of  constructing 
powder  magazines,  testified  to  by  a  military  man,  is  not  admissible, 
for  it  is  immaterial,  except  to  show  that  it  was  the  duty  of  the 
accused  to  construct  their  powder  house  in  like  manner,  and  for  this 
purpose  it  is  incompetent,  because  private  individuals  are  not  bound 
to  construct  their  storehouses  in  the  same  way  as  for  forts  and  arse- 
nals.    Supreme  Ct.,  1866.  Berry  ».  Hemingway,  56  Barb^  70. 

58.  On  the  trial  of  an  indictment  for  unlawfully  voting,  after  having 
been  convicted  of  infamous  crime,  without  being  pardoned,  even 
though  the  indictment  alleges  the  act  to  have  been  done  knowingly 
(which  is  surplusage),  the   defendant  cannot  prove  the  absence 
of  intent,  by  evidence  that  he  was  advised  by  the  governor,  on  an 
application  for  pardon,  that  it  was  unnecessary  on  account  of  his 
minority,  and  that  he  was  advised  by  counsel  that  he  had  a  right  to 
vote ;  at  least  unless  he  offers  to  prove  that  he  had  in  good  faith 
stated  the  case,  and  believed  the  advice.     Supreme  Ct.,  1870,  Hamil- 
ton v.  People,  57  Bart.,  625. 

59.  On  an  indictment  for  homicide,  evidence  as  to  the  habit  of  the 
accused  of  drinking  to  excess,  and  of  its  effect  on  his  mind,  is  prop- 
erly confined  to  a  period  within  a  few  days  of  the  act.     Ct.  of  App., 
1870,  Real  v.  People,  42  N.  T.,  270;  affirming  8  Abb.  Pr.  N.  8.,  814; 
8.  C.,  55  Barb.,  551. 

60.  The  objection  that  the  charge  in  the  indictment,  that  the  accused 
did  the  act  charged  Tcnowingly,  willfully,  and  corruptly,  was  not 
proved,  applies  only  to  a  class  of  cases  where  guilty  knowledge  is  a 
part  of  the  definition  of  the  offense,  and  is  the  material  fact  to  be 
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proved,  as,  for  instance,  the  crime  of  forgery,  or  the  passing  of  coun- 
terfeit bills,  notes,  &c.  The  general  rule  is,  that  matters  which  are 
not  material  to  be  alleged,  and  which  do  not  define  the  offense,  if 
stated  in  the  indictment,  are  to  be  regarded  as  surplusage,  and  do 
not  vitiate,  and  need  not  be  proved.  Supreme  Ct.,  1870,  Hamilton 
v.  People,  57  Barb.,  625. 

61.  Evidence  of  a  circumstance  corroborating  the  main  charge  is  admis- 
sible, though  it  may  be  a  distinct  felony  not  laid  in  the  indictment, 
— e.  g.,  on  indictment  for  stealing  a  horse,  proof  of  stealing  a  wagon 
from  another  person  the  same  night,  to  use  with  it.    .Supreme  Ct., 
1869,  Phillips  v.  People,  57  Barb.,  353  ;  affirmed  in  42  IT.  Y.,  200. 

62.  Where  a  prisoner,  under  indictment  for  burglary,  is  shown  to  have 
been  in  the  vicinity  just  prior  to  the  act,  and  to  have  left  there  under 
suspicious  circumstances,  and  the  evidence  tends  to  show  that  he  was 
soon  thereafter  in  possession  of  some  of  the  stolen  property,  and,  fur- 
ther, that  he  prevaricated  about  it,  and  gave  a  false  statement  of  how 
it  came  into  his  possession,  the  possession,  unexplained,  is  prima  facie 
evidence  of  guilt.     Supreme  Ct.,  1870,  Knickerbocker  v.  People,  57 
Barb.,  365. 

63.  The  question  as  to  how  far  a  distinct  felony  may  be  proven,  dis- 
cussed by  counsel ;  and  authorities  bearing  thereon,  cited.    People 
v.  Van  Gaasbeck,  Ante,  328. 

64.  In  justifying  an  admitted  homicide,  on  the  ground  of  self-defense, 
it  is  true  that  the  prisoner  must  make  it  appear  to  the  jury  that  he 
was  justified ;  and  it  is  not  sufficient  for  him  to  raise  a  reasonable 
doubt ;  but  neither  is  it  necessary  for  him  to  establish  his  justifica- 
tion beyond  a  reasonable  doubt.     A  preponderance  of  evidence  is 
sufficient.     He  must  make  his  defense  appear  to  the  jury,  availing 
himself  of  all  the  evidence  in  the  case  on  either  side.*     [16  N.  Y., 
58.]     Ct.  of  App.,  1870,  People  v.  Schryver,  42  JV.  Y.,  1. 

CHATTEL  MORTGAGE,  7,  8 ;  DAMAGES,  5 ;  DISCOVERT  AND  INSPECTION, 

1 ;  LIMITATION  OF  ACTIONS,  3 ;  STAMPS,  2  ;  SURROGATE'S 

COURT,  3 ;  WILL,  4 ;  WITNESS,  1. 

EXCEPTIONS. 
1.  Plaintiff's  exceptions  to  a  nonsuit  ordered  at  the  trial  before  the 


*  EARL,  Ch.  J.,  says,  that  in  criminal  trials  the  people  must  estab- 
lish all  the  material  allegations  contained  in  the  indictment ;  must 
prove  the  corpus  delicti,  beyond  a  reasonable  doubt ;  but  a  justification 
is  to  be  established  on  the  part  of  the  defense,  according  to  the  same 
rules  of  evidence  that  obtain  in  civil  actions.  Ct.  of  App.,  1870,  Peo- 
ple v.  Schryver,  42  JV.  Y.  1. 
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court  and  a  jury,  may  be  ordered  to  be  heard  at  general  term  in  the 
first  instance,  although  he  has  taken  exceptions  to  rulings  as  to  evi- 
dence. The  objection  that  such  exceptions  have  been  taken,  only 
holds  good  against  a  verdict  taken  subject  to  the  opinion  of  the 
general  term.  N.  Y.  Superior  Ct.,  1870,  Mason  t.  Breslin,  Ante,  427. 

2.  The  only  two  cases  in  which  proceedings  at  a  jury  trial  can  be 
reviewed  at  a  general  term  in  the  first  instance,  and  before  judg- 
ment,— stated  ;  and  the  practice  explained.  Ib, 

8.  On  a  motion  for  new  trial  upon  exceptions,  it  is  not  material 
whether  the  judge  admitted  incompetent  evidence  under  exception, 
if,  upon  the  proper  evidence  given,  the  plaintiff  was  clearly  entitled 
to  the  verdict  which  was  rendered  ;  for,  if  the  court  can  see  clearly 
that  the  ruling  of  the  judge  at  the  circuit  could  not  prejudice  the 
defendant,  it  cannot  disturb  the  verdict,  even  upon  a  bill  of  excep- 
tions. Supreme  Ct.,  1865,  Sherman  v.  Johnson,  56  Barb.,  59. 
APPEAL,  22,  23. 

EXCISE. 

1.  The  board  of  commissioners  of  excise,  authorized  by  the  act  of  1857, 
was  not  abrogated  by  the  act  of  1870.     Supreme  Ct.  Sp.  T.,  1870, 
Commissioners  of  Excise  of  Cattaraugus  Co.  v.  Willey,  2  Lan».,  427. 

2.  The  powers  of  such  boards  are  greatly  abridged.    But  the  act  does 
not  prevent  them  from  continuing  an  action  previously  commenced, 
for  penalties  provided  for  by  the  act  of  1857,  and  not  inconsistent 
with  the  act  of  1870.     Ib. 

3.  The  act  of  1870  does  not  take  away  the  vested  right  of  a  board  of 
excise  to  issue  execution  against  the  person,  after  execution  against 
property  unsatisfied,  on  a  judgment  for  penalties  recovered  under 
the  act  of  1857.     Supreme  Ct.  Sp.  T.,  1870,  Commissioners  of  Excise 
v.  Harvey,  39  How.  Pr.,  191. 

EXECUTION. 

1.  "Upon  a  judgment  for  a  specific  sum  against  the  defendant,  although 
it  also  contains  provisions  declaring  the  amount  to  be  a  lien  on  spe- 
cific real  property,  and  how  the  property  shall  be  sold  and  the  pro- 
ceeds applied,  an  ordinary  execution  against  property  may  be  issued 
by  plaintiffs,  if  they  choose  to  exhaust  that  remedy  before  resorting 
to  the  real  property  specified.     Ct.  of  App.,  1870,  Bennett  «.  More- 
house,  42  N.  T.,  189. 

2.  After  an  execution,  to  give  possession  on  a  judgment  in  ejectment, 
has  been  executed,  but  has  not  been  returned  satisfied,  if  the  posses- 
sion is  disturbed  by  the  wrongful  entry  of  one  claiming  under 
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defendant's  title,  it  is  proper  to  allow  a  new  execution.    Supreme  Ct., 
1870,  Van  Rensselaer  v.  Witbeck,  2  Lans.,  498. 

3.  In  an  action  to  recover  the  value  of  a  horse,  wagon,  harness  and 
sleigh,  sold  on  execution,  but  claimed  to  be  exempt,  plaintiff  proved 
that  he  was  a  householder,  with  a  family  for  which  he  provided,  that 
he  had  no  other  horse,  wagon,  &c.,  and  that  he  used  the  property  for 
cultivating  land,  carrying  goods  to  market,  &c. — Held,  that  he  used 
the  property  as  a  team  for  his  family's  support,  and  that  it  was 
exempt.     [31  N.  Y.,  658.]     Supreme  Ct.,  1870,  Smith  v.  Slade,   57 
Barb.,  637. 

4.  The  statute  of  1864  (Laws  of  1864,  ch.  578,  p.  1332),  which  exempts 
from  execution  and  attachment  the  pay  and  bounty  only,  of  sol- 
diers— does  not  extend  to  personal  property  bought  with  the  pro- 
ceeds thereof.     Supreme  Ct.,  1860,  Wygant  v.  Smith,  2  Lans.,  185. 

5.  Where  a  debtor  voluntarily  sells  or  exchanges  property  which  the 
law  exempts  from  levy  and  sale  by  execution,  and  converts  it  into 
other  property  which  the  law  does  not  exempt,  the  exemption  does 
not  attach  to  the  new    property  so  purchased   or  taken  in  ex- 
change.    /&. 

6.  A  creditor  having  unlawfully  seized  and  sold  exempt  property  of  hia 
debtor,  judgment  was  recovered  by  the  debtor.    Another  creditor 
then  undertook,by  proceedings  supplementary  to  execution,  to  get 
control  of  that  judgment,  and  have  the  avails  applied  upon  his  judg- 
ment.— Held,  that  the  judgment,  being  for  the  value  of  exempt  prop- 
erty, sold  in  violation  of  the  debtor's  rights  and  against  his  will,  was 
exempt  from  the  claims  of  other  creditors.     Supreme  Ct.,  1865,  Til- 
lotson  v.  Wolcott,  cited  in  Wygant  v.  Smith,  2  Lans.,  185. 

7.  In  an  action  to  recover  the  value  of  a  horse,  wagon,  harness  and 
sleigh,  sold  on  execution,  the  value  being  proved  to  be  within  the  limit 
allowed  by  law, — Held,  that  the  property  was  exempt  from  an  execu- 
tion issued  upon  a  judgment  recovered  on  a  note  given  by  plaintiff 
and  another  person,  jointly,  for  the  price  of  a  horse  bought  by  the 
latter  for  himself,  it  not  appearing  that  such  horse  was  bought  for, 
or  used  as  a  team  or  part  of  one,  by  any  one.     Supreme  Ct.,  1870, 
Smiths.  Slade,  57  Barl.,  637. 

8.  Where  the  ground  of  arrest  is  extrinsic  to  the  cause  of  action,  a 
motion  may  be  made  to  set  aside  execution  against  the  person, 
although  the  time  is  passed  within  which  a  motion  could  be  made 
to  set  aside  the  original  order  of  arrest.     Supreme  Ct.  Sp.  T.,  1870, 
Elwood  T.  Gardner,  Ante,  99. 

9.  In  an  action  against  an  indorser  of  a  promissory  note,  allegations  of 
fraud  on  his  part  in  inducing  the  plaintiff  to  purchase  the  note  from 
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him,  may  be  regarded  as  extrinsic  to  the  cause  of  action,  within  this 
rule.    /&. 

CHATTEL  MORTGAGE,  2 ;  EXCISE,  2 ;  JUSTICE'*  COUBT,  10. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  A  married  daughter  of  an  intestate,  over  the  age  of  twenty-one 
years,  is  entitled  to  administration  upon  his  estate,  in  preference  to 
the  guardian  of  a  minor  son  of  the  intestate.     Guardians,  it  seems, 
are  only  entitled  to  letters  when  no  adult  relative  is  competent. 
Supreme  Ct.,  1870,  Cottlc  v,  Vanderheyden,  56  Barb.,  622;  S.  C.,  39 
How.  Pr.,  289. 

2.  Administrators  have  the  right  to  sell  the  personal  property  of  their 
intestate,  and  that  right  is  not  limited  by  2  fiev.  Stat.,  87,  §  25,  which 
provides  that  they  shall  sell  if  necessary.     They  have  the  right  to 
sell  for  the  payment  of  debts  and  legacies,  and  for  the  purpose  of 
distribution ;  and  to  sustain  a  sale  it  need  not  be  proved  that  the 
sale  was  necessary  for  payment  of  debts.     Ct.  of  App.,  1870,  Sher- 
man a.  Willett,  42  N.  T.,  146. 

3.  On  an  application  to  the  surrrogate  for  sale  of  real  estate  to  pay 
debts,  under  2  Rev.  Stat.,  102,  §  14,  it  is  not  essential  that  the  debts 
against  the  intestate  should  all  be   proved  at  the  first  hearing. 
Supreme  Ct.,  1870,  Barnett  v.  Kincaid,  2  Lans.,  320. 

4.  It  seems,  that  a  surrogate  is  authorized  to  take  into  consideration 
not  only  the  debts  allowed,  but  such  others  as  are  presented,  and 
may  probably  be  finally  established  as  lawful  demands,  in  determin- 
ing whether  it  is  most  advantageous  to  mortgage,  lease,  or  sell  the 
real  estate.    /&. 

5.  Executors  of  a  deceased  partner  will  not  be  held  liable  as  copartners, 
for  transactions   subsequent  to  the  death   of  the  decedent,  on  the 
ground  that  they  consented  that  the  business  might  proceed  under 
the  direction  of  the  surviving  partner  for  a  time,  and  that  a  debt  for 
necessary  goods,  either  previously  furnished  to  the  firm  or  subse- 
quently furnished  to  meet  the  necessity  of  the  business,  should  be 
paid,  as  far  as  the  executors  were  concerned,  in  the  due  course  of 
administration.     Such   an  understanding  does  not  constitute  the 
executors  joint   debtors  with  the  surviving  partner,     Ct.  of  App., 
1870,  Richter  v.  Poppenhusen,  Ante,  263. 

6.  Where  an  executor,  by  the  terms  of  a  will,  is  clothed  with  the  same 
duties  and  rights  which  devolve  upon  a  general  guardian  by  law, 
the  court  not  only  has  the  power,  but  it  is  its  duty,  to  sanction  the 
proper  and  necessary  expenses  paid  by  the  executor  out  of  the 
estate.     Supreme  Ct.,  1868,  Fonda  v.  Penfield,  56  Barb.,  503. 

7.  It  is  improper  to  allow  executors  to  charge  the  estate  with  the 

N.  s. — ix — 33 
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expenses  of  their  opposition  for  an  accounting,  and  with  the  defense 
of  the  executors  after  they  are  in  contempt  for  not  obeying  the  sur- 
rogate's order  to  account.  Supreme  Ct.,  1870,  Oilman  v.  Oilman,  2 
Lans.,  1. 

8.  The  claim  of  a  son  who  had  acted  as  agent  of  his  aged  mother, 
presented  against  her  estate,  upon  a  contract  with  her  for  board,  and 
on  her  promissory  note  in  his  favor,  is  presumptively  invalid  on  account 
of  the  confidential  relation ;  and  cannot  be  allowed  by  the  surrogate, 
unless  there  is  actual  proof  rebutting  the  presumption.     Supreme 
Ct.,  1866,  Comstock  v.  Comstock,  57  Barb.,  453. 

9.  It  is  well  settled  that  an  administrator  can  apply  so  much  of  the 
distributive  share  of  an  estate,  as  is  coming  to  a  debtor  to  the  estate, 
as  will  pay  and  discharge  the  debt.     [2  Barb.  Ch.,  588-549 ;  2  P. 
"Wms.,    128;    5  Ves.,   243;    5   Mad.   Ch.,  32;     3   Hare   Ch.,    359.] 
Supreme  Ct.,  1865,  Wright  v.  Austin,  56  Barb.,  18. 

10.  In  an  action  by  an  administrator  to  recover  upon  a  promissory 
note,  the  principal  debtor  in  which  is  entitled  to  a  distributive  share 
of  the  estate,  the  other  debtor  being  merely  a  surety,  the  latter  may 
set  up  these  facts  in  defense,  and  demand  that  the  administrator 
apply  the  distributive  share  of  the  principal  debtor  in  satisfaction  of 
the  note,  and  that  he  be  required  to  render  an  account  as  adminis- 
trator, in  order  that  such  share  may  be  ascertained.    Ib. 

11.  Executors  directed  by  a  testator  to  invest  in  United  States  govern- 
ment stocks,  State,  city,  or  town  securities,  or  upon  bonds  and  mort- 
gages, such  funds  as  from  time  to  time  they  might  have  in  hand, 
awaiting  the  period  for  disbursement  according  to  provisions  of  will, 
are  liable  for  interest  on  balances  not  so  invested  after  allowance  of 
reasonable  time,  and  are  not  excused  by  reason  of  objections  on  part 
of  some  of  the  distributees  to  United  States  securities,  or  of  difficulty 
in  obtaining  investment  in  bond  and  mortgage,  nor  on  the  ground  of 
keeping  money  in  readiness  to  pay  over  to  parties  entitled,  and  not- 
withstanding the  legatees,  &c.,  had  not  informed  them  of  any  proper 
opportunities  to  invest  in  proper  securities.     Supreme  Ct.,  1870, 
Oilman  v.  Oilman,  2  Lans.,  1. 

12.  If  they  had  followed  the  directions  of  the  will,  notwithstanding 
objections,   they  would    have  been    protected,    even  if  loss  had 
occurred.    J5. 

13.  Where  an  investment  by  executors  is  to  be  made  in  public  securi- 
ties, which  can  at  all  times  be  obtained  in  the  market,  thirty  days  is 
a  reasonable  time  to  require  such  investment  to  be  made,  after  the 
lapse  of  which  they  are  chargeable  with  interest  during  delay.     75. 

14.  A  note  of  one  of  the  executors,  given  to  testator  in  his  life  time, 
having  been  charged  to  him  in  their  accounts, — Held,  that  the 
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charge  was  proper,  notwithstanding  judgment  had  been  recovered 
on  the  note  in  another  State,  by  the  widow,  to  whom  it  had  been 
transferred.  /&. 

15.  An  action  lies  against  the  public  administrator  of  the  city  of  New 
York,  personally,  for  property  of  plaintiff  seized  by  the  administrator 
as  belonging  to  the  estate  of  a  decedent.  Ct.  of  App.,  1870,  Levin  v. 
Eussell,  42  N.  T.,  251. 

ACCOUNTING,  3;   COSTS,  6,  9, 11;  INTEREST,  2;  PAETIES,  2. 

FACTOR. 

1.  One  who  is  in  fact  a  mere  employee  or  business  manager,  engaged  on 
a  salary,  to  take  charge  of  a  warehouse,  where  the  business  is  carried 
on  and  sales  are  made,  in  the  name  and  under  the  sign  of  the 
employer,  is  not  a  factor  or  agent,  within  the  meaning  of  the  factor's 
act.     The  act  is  to  be  construed  as  intended  to  protect  purchasers 
and  pledgees,  who  in  good  faith  obtain  goods  from  persons  who  are 
agents  empowered  to  sell,  and  intrusted  with  the  entire  possession 
and  absolute  control  of  the  property  for  the  purpose  ;  such  a  posses- 
sion and  control  as  would  enable  the  agent  to  sustain  an  action  of 
replevin  to  recover  the  possession  of  the  property  in  case  he  should 
be   deceived  by  a  stranger.      2f.  T.   Superior  Ct.,  1869,  Florence 
Sewing  Machine  Co.  v.  Warford,  1  Sweeny,  433.  . 

2.  The  fact  that  such  agent  deposits  proceeds  of  sales  to  his  own  credit 
in  bank,  makes  no  difference.    76. 

FALSE  IMPRISONMENT. 
COUNTY  COURT. 

FORECLOSURE. 

1.  It  seems,  that  a  mortgagee  is  not  justified,  on  a  statutory  foreclosure, 
in  selling  the  whole  mortgaged  property  in  one  parcel,  when  one 
standing  in  the  position  of  junior  mortgagee,  or  owner,  requests  a 
sale  in  parcels,  and  offers,  in  good  faith,  to  bid  the  whole  amount 
due,  for  a  specified  parcel,  so  situated  that  it  can  be  conveniently 
sold  and  conveyed  separately,  although  the  premises  are  described 
in  the  mortgage  as  one  tract.     Such  a  sale  set  aside  in  a  court 
of  equity.     Ct.  of  App.,  1870,  Ellsworth  v.  Lockwood,  42  2T.  7.,  89. 

2.  Foreclosure  by  advertisement,  under  the  statute,   of  a  mortgage 
given  by  an  intestate,  will  not  divest  the  heir's  title  without  notice 
to  the  personal  representative  of  the  mortgagor,  viz  :  his  administra- 
tor.   Supreme  Ct.,  1869,  Low®.  Purdy,  2  Lans.,  422. 

3.  In  an.  action  of  foreclosure  for  the  whole  principal,  on  default  in 
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payment  of  interest,  under  the  usual  thirty  days  clause,  an  excuse 
for  default,  by  reason  of  the  creditor's  custom  to  make  demand ; — 
Held,  not  ground  for  a  stay  of  proceedings,  but  the  defense  should 
be  left  to  be  determined  at  the  trial.  N.  T.  Superior  Ct.,  1869,  Tall- 
man  v.  Cook,  1  Sweeny,  550. 

4.  A  tenant  for  years  has  an  equitable  interest  (although  not  techni- 
cally real  estate)  to  the  extent  of  the  value  of  the  remainder  of  his 
term,  in  the  surplus  moneys  arising  upon  a  sale  of  the  demised 
premises,  under  a  mortgage  given  thereon,  prior  to  his  lease,  where 
the  lease  is  cut  off  by  foreclosure  ;  and  the  court  will  order  payment 
out  of  such  surplus,  to  him  or  to  a  mortgagee  of  his  lease,  after  pay- 
ment of  prior  claims  upon  the  equity  of  redemption.  Supreme  Ct., 

1869,  Clarkson  ®.  Skidmore,  2  Lam,,  238. 

FOREIGN    CORPORATION. 

1.  A  creditor  of  a  foreign  corporation  may  pursue  his  demand  against 
a  corporation  formed  in  this  State,  to  whom  the  property  of  the 
foreign  corporation  has  been  transferred,  in  consideration  of  the 
issue  of  shares  of  stock  in  the  New  York  company,  to  the  pli  are- 
holders  of  the  foreign  company.     Supreme  Ct.  Sp.  T.,  1870,  Barclay 
v.  Quicksilver  Mining  Co.,  Ante,  283. 

2.  After  such  a  creditor  has  recovered  judgment  in  the  State  of 
the  foreign  corporation,  and  obtained  the  appointment  of  a  seques- 
trator  of  that  company,  a  receiver  of  the   domestic  corporation 
may  be    appointed    in    the    sequestrator's    suit    brought    in   this 
State.    Tb. 

3.  Where  the  business  affected  and  the  interests  involved,  were  very 
large,  the  court  gave  defendants  leave  to  file  security  within  a 
specified  time,  and  granted  the  appointment  of  a  receiver,  only  in 
default  thereof.     Tb. 

4.  Where  a  foreign  corporation  appears  by  attorney  in  an  action  in  a 
court  of  this  State,  it  thus  submits  itself  to  the  jurisdiction  of  the 
court,  and  this  gives  the  court  power  over  its  property  and  rights  of 
action  ;  and  after  judgment,  it  may  appoint  a  receiver  thereof,  as  in 
case  of  other  judgment  debtors  within  this   State.     Supreme  Ct., 

1870,  De  Bemer  v.  Drew,  57  Barb..  438 ;  S.  C.,  39  How.  Pr.,  466. 

SERVICE  AJTD  PROOF  OP,  5. 

FORMER  ADJUDICATION. 

1.  A  former  adjudication  upon  a  similar  application  is  not  a  bar  to  a 
second  application,  if  the  papers  on  which  the  former  decision  was 
had  were  fraudulently  put  in  a  form  to  mislead  the  court.  [33  N.  T., 
9.]  Supreme  Ct.,  1870,  People  v.  Eddy,  57  Sari.,  593. 
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2.  A  judgment  recovered  by  the  overseer  of  highways  before  a  justice, 
under  1  Rev.  Stat.,  510,  §  43,  for  fines  for  failure  to  perform  highway 
labor  assessed  on  him,  is  a  bar  to  a  subsequent  action  against  the 
overseer  for  causing  the  property  of  plaintiff  to  be  sold  for  non-pay- 
ment of  the  fines  and  costs.  Supreme  Ct.,  1870,  Rinehart  ».  Young, 
2  Lans.,  354. 
INDICTMENT,  9  ;  JUDGMENT,  14 ;  MOTION  AND  OKDERS,  14, 15. 

GUARANTY. 

1.  Upon  a  guarantee  of  the  collection  of  a  note,   the  general  rule  is, 
that  the  holder  must  exhaust  his  remedy  against  the  principal 
debtor,  if  the  latter  have  any  property  within  the  State  liable  to  the 
payment  of  the  debt,  before  resorting  to  the  guarantor.    Even  if  he 
commences  an  action  after  the  principal  debtor  has  absconded,  and 
procures  an  attachment,  which  is  actually  levied  upon  sufficient  prop- 
erty, nevertheless  defects  in  the  judgment  recovered  by  him,  such  aa 
nn  omission  of  proof  of  due  service  of  the  process,  which  are  of 
a  nature  to  deprive  the  court  of  jurisdiction,  since  they  render  the 
judgment  void,   preclude  him  from  maintaining  an  action  against 
the  guarantor.     Supreme  Ct.,  1867,  Hosier  ».  Waful,  56  Barb.,  80. 

2.  Upon  a  guarantee  of  the  collection  of  a  note,  providing  the  holder 
shall  use   due  diligence  for  the  collection,   the  latter  is  bound  to 
exhaust  his  remedy  against  the  principal  debtor  before  resorting  to 
the  guarantor ;  and  if  there  be  any  property  of  the  principal  debtor 
within  the  State  liable  to  the  payment  of  the  debt,  he  must  exhaust 
that  before  suing  the  guarantor, — e.  <?.,  if  the  principal  debtor  absconds 
leaving  property  here  which  may  be  attached.    Where  the  holder 
of  the  note,  after  the  principal  debtor  had  absconded,  attached  prop- 
erty which  he  left  within  the  State  and  proceeded  to  judgment ; — Held, 
that  nevertheless  he  could  not  be  regarded  as  having  exhausted  his 
remedy,  as  it  did  not  appear  from  the  judgment  roll  that  the  sum- 
mons was  served  by  mailing,  so  as  to  give  the  court  jurisdiction 
of  the  action.    J&. 

GUARDIAN  AD  LITEM. 

It  is  not  necessary  to  the  validity  of  a  judgment  in  partition,  that  a 
petition  for  the  appointment  of  a  guardian  ad  litem  for  an  infant 
over  fourteen  years  should  have  been  verified.  It  is  sufficient  that  it 
was  satisfactorily  established  to  be  his  act.  Ct.  of  App.,  1861,  Van 
Wyck  0.  Hardy,  39  How.  Pr.,  392;  affirming  11  Abb.  Pr.,  473;  S.  C., 
20  How.  Pr.,  222. 
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GUARDIAN  AND  WARD. 

1.  The  powers  of  guardians  [1  Rev.  Stat.,  151,  §  10,  150,  §  3]  extend 
to  the  bringing  of  actions  relative  to  personal  property  as  well  as 
those  relative  to  the  rents  and  profits  of  the  real  estate.     [8  Barb., 
52 ;  1  Johns.  Ch.,  5 ;  14  Barb.,  489  ;  12  How.  Pr.,  287.]  Supreme  Ct., 
1868,  Thomas  ®.  Bennett,  56  Barb.,  197. 

2.  If,  on  foreclosure  sale  of  his  ward's  land,  a  general  guardian  pur- 
chase as  such,  the  only  effect  is  to  merge  and  extinguish  the  mort- 
gage.    Supreme  Ct.,  1869,  Low  0.  Purdy,  2  Lans.,  422. 

3.  The  guardian  cannot  convey  the  land  so  purchased  without  an  order 
from  a  court  of  equity.      JJ. 

4.  If  the  guardian  use  his  own  funds,  it  seems  he  may  stand  as  the 
assignee  of  the  mortgage.    /&. 

PAKTIES,  5. 

HABEAS   CORPUS. 

APPKENTICE,  2. 

HIGHWAYS. 

Commissioners  of  highways,  who  have  paid  jurors'  fees  and  other  costs 
of  re-assessing  damages  on  the  laying  out  of  a  highway,  can  main- 
tain an  action  to  recover  them  from  the  land  owner  who  appealed 
from  the  original  assessment.  [Highway  Act,  §  7.]  The  action  is 
not  limited  to  the  person  entitled  to  fees  for  his  services.  Supreme 
Ct.,  1865,  Cary  v.  Marston,  56  Barb.,  27. 

HUSBAND  AND   WIFE. 

1.  The  acts  of  1860  and  1862, — enabling  married  women  to  make  con- 
tracts in  business  carried  on  by  them,  or  in  relation  to  their  separate 
property,  like  the  acts  of  1848  and  1849,  relative  to  holding  and  dis- 
posing of  separate  property, — are  to  be  construed  as  intended  only 
for  the  benefit  of  married  women  resident  in  this  State,  and  carrying 
on  their  business  here.    JV.  Y.  Com.  PL,  1870,  Waldron  ®.  Ritchings, 
Ante,  359. 

2.  Where  a  married  woman  becomes  indorser  for  her  husband,  a  simple 
declaration,  in  the  indorsement,  of  the  intent  to  charge  her  separate 
estate,  is  sufficient  to  create  such  a  charge.     Commission  of  Appeals, 
1870,  Corn  Exchange  Ins.  Co.  v.  Babcock,  Ante,  156. 

3.  It  is  not  necessary  that  an  instrument,  to  create  a  charge  upon  the 
separate  estate  of  a  married  woman,  should  be  in  such  a  form  as  to 
constitute  a  specific  lien.    J6. 
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4.  The  capacity  of  a  married  woman  to  charge  her  separate  estate  by 
incurring  debts,  is  not  limited  to  cases  in  which  the  contract  is  for 
her  personal  benefit.     When  she  assumes  to  act  in  reference  to  her 
separate  estate,  the  question  is  not  whether  her  acts  are  really  for  her 
own  benefit,  but  the  right  to  act  and  to  bind  her  own  estate,  carries 
with  it  the  right  to  act  unwisely  and  to  her  own  injury  if  she  so 
will.     Ib. 

5.  Notwithstanding  the  married  woman's  acts  of  1848,  1849,  1860  and 
1862  (4  Edm.  Stat.  at  L.,  513-517),  a  married  woman,  except  in  the 
cases  provided  for  by  these  statutes,  remains,  as  at  common  law, 
under  disability  to  make  contracts ;  and  a  debt  for  wearing  apparel 
purchased  by  one  who  had  no   separate  property  or  occupation 
within  the  statute,  is  not  one  for  which  she  can  be  held  responsible. 
JV.  T.  Com.  PI,  Sp.  T.,  1870,  Robinson  v.  Rivers,  Ante,  144. 

6.  The  married  woman's  act  of  1848,  as  amended  in  1849,  gives  to  the 
married  woman  the  same  control  over  her  separate  estate  as  if  she 
were  single,  and  hence  a  written  authority  from  her  to  her  husband 
is  not  necessary  in  order  to  authorize  him,  when  employed  as  her 
agent,  to  charge  the  payment  of  moneys  upon  her  separate  estate,  or 
to  pay  moneys  out  of  her  separate  estate.    JV.  T.  Superior  Ct.,  1870, 
Southwick  v.  Southwick,  Ante,  109. 

7.  The  common  law  rule  that  an  action  lay  against  husband  and  wife 
jointly,  for  a  libel  published  by  her  alone,  and  that  a  general  judg- 
ment could  be  rendered  against  them  both,  has  not  been  changed  by 
statute.     Supreme  Ct.,  1869,  Tait  v.  Culbertson,  57  Barb.,  9. 

APPEAL,  12;  ARREST,  7,  8;  PARTIES,  21. 

IMPRISONMENT. 

1.  A  simple  order  of  the  county  court, — under  part  2  of  See.  Stat., 
ch.  5,  tit.  1,  art.  6, — discharging  an  imprisoned  debtor,  without  any 
statement  or  recital  of  the  previous  proceedings  required  by  the 
statute,  would  be  invalid  upon  its  face,  for  the  reason  that  the 
county  court  is  not  invested  by  law  with  the  general  jurisdiction  of 
discharging  imprisoned  debtors.     Supreme  Ct.,  1869,  Bullymore  V. 
Cooper,  2  Lans.,  71. 

2.  The  authority  is  special  and  limited,  and  the  writ,  process,  or  order 
of  discharge,  must  show  the  jurisdiction  upon  its  face.     75. 

3.  The  affidavits  of  two  judgment  debtors,  verifying  their  petitions  for 
discharge  from  arrest,  under  fies.  Stat.,  part  2,  ch.  5,  tit.  1,  art.  6, 
were  taken  before  the  petitions  were  served  on  the  creditors,  and  not 
at  the  time  of  presenting  them  to  the  court ;  and  one  of  them  gavo 
no  account  of  his  property. — Held,  that  this  was  fatal  to  the  jurisdic- 
tion.   /&. 
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INDEMNITY. 

CONSTABLE. 

INDENTURE. 

PARENT  AND  CHILD. 

INDICTMENT. 

1.  An  indictment  for  burglary  in  the  first  degree  must  allege  the 
breaking  of  the  dwelling  house  in  one  of  the  methods  enumerated  in 
the  statute,  or  it  is  fatally  defective.     Ct.  of  App.,  1871,  People  v. 
Van  Gaasbeck,  Ante,  828. 

2.  Under  §  15  of  Laws  of  1847,  ch.  240, — making  it  a  misdemeanor  for 
a  person  convicted  of  infamous  crime  and  not  pardoned,  to  vote, — 
and  section  13  of  1  Rev.  Stat.,  147,  Edm.  ed.,  declaring  any  person  not 
qualified,  who  knowingly  votes  or  offers  to  vote,  guilty  of  a  misde- 
meanor,— Held,  that  in  an  indictment  for  voting  after  conviction 
without  pardon,  the  words  "willfully,  knowingly,  and  corruptly," 
were    surplusage.     Supreme   Ct.,    1870,    Hamilton    v.    People,    57 
Barb.,  625. 

3.  It  is  undoubtedly  the  rule  that  an  indictment  for  false  pretenses 
must  aver  that  the  false  representations  were  made  with  an  intent  to 
induce  the  purchaser  to  make  the  purchase  or  trade  in  question,  and 
that  they  did  induce  such  sale ;  but  when  the  indictment  charges 
that  the  pretenses  were  made  for  the  purpose  of  inducing  the  party 
to  part  with  his  property,  and  that  by  such  pretenses  the  property 
was  obtained,  it  is  a  substantial  compliance  with  the  rule  referred 
to.     Supreme  Ct.,  1869,  Clark  v.  People,  2  Luns.,  329. 

4.  Where  it  is  charged  in  an  indictment  for  obtaining  goods  under 
false  pretenses,  that  the  prisoner  obtained  the  property  upon  the 
security  of  his  promissory  note  through  false  and  fraudulent  repre- 
sentations as  to  his  ability  to  pay  the  same,  it  is  not  necessary  to  aver 
his  neglect  to  pay  the  note.     lo. 

5.  The  payment  of  the  note  after  the  consummation  of  the  crime  would 
not  blot  out  the  offense,  or  atone  for  its  commission.     J5. 

6.  The  rule  that  the  person  injured  may  be  named  in  the  indictment 
by  the  name  by  which  he  is  usually  known,  is  applicable  to  desig- 
nate   corporations.     Supreme    Ct.,    1870,    McGarry    ».    People,    2 
Lans.,  227. 

7.  An  indictment  need  not  name  the  grand  jurors,  nor  state  their  num- 
ber, if  it  states  that  they  were  "  of  the  number  and  qualification  re- 
quired by  law,  good  and  true  men  of  the  said  county/'     [37  N.  Y., 
117.]     J6. 
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8.  Where  a  person  is  indicted  for  two  felonies, — e.  g.,  burglary  and 
larceny, — at  the  same  time,  there  is  no  merger  which  is  available  by 
way  of  defense  to  the  lesser  charge,  until  there  has  been  a  trial  and 
conviction  for  the  greater  offense.     Supreme   Ct.,  1870,  People  v. 
Smith,  57  Barb.,  46. 

9.  After  conviction  for  the  burglary,  a  plea  of  autre  fois  convict  would 
be  a  good  defense  to  a  subsequent  indictment  for  the  larceny  com- 
mitted at  the  same  time.    And  so  conviction  for  the  larceny  commit- 
ted by  means  of  the  burglary,  would  be  a  bar  to  any  subsequent 
prosecution  for  the  burglary.    /&. 

10.  The  provision  of  2  Rev.  Stat.,  382,  §§  6,  7,  5  ed.,  vol.  3,  p.  303,— for 
the  transfer  of  indictments  from  the  courts  of  sessions  to  the  oyer 
and  terminer, — does  not  peremptorily  require  that  the  trial  shall 
take  place  at  any  particular  term  or  session  of  the  oyer  and  terminer, 
but  vests  entire  jurisdiction  in  the  latter  court,  and  the  indictment 
may  be  postponed  for  trial  until  another  term.     Ct.  of  App.,  1870, 
Real  v.  People,  42  N.  T.,  270  ;  affirming  8  Abl.  Pr.  N.  S.,  314 ;  8.  C., 
55  Barb.,  551. 

INFANT. 

1»  The  supreme  court  has  the  power  to  place  an  infant  in  such  custody 
as  shall  be  for  the  best  interest  of  the  infant.  Thus,  where  an  infant 
was  apprenticed  by  a  mother,  under  2  Rev.  Stat.,  154,  §  1,  but  the 
indentures  were  defective,  and  did  not  bind  the  infant,  and  the 
mother  had  made  covenants  therein  which  estopped  her  from  setting 
up  a  claim  to  the  custody  of  the  infant, — Held,  that  though  the 
mother  had  no  rights  because  of  the  covenants,  yet  the  custody 
should  be  awarded  to  her  as  being  for  the  best  interest  of  the  infant. 
Supreme  Ct.  Sp.  T.,  1869,  People  ex  rel.  Barbour  v.  Gates,  39  How. 
Pr.,  74. 

2.  It  is  not  a  mere  irregularity  to  take  a  judgment  against  infant 
defendants  without  the  appointment  of  a  guardian  ad  litem ;  it  is 
error  in  fact.     Supreme  Ct.  Sp.  T.,  1870,  McMurray  v.  McMurray, 
Ante,  315. 

3.  Under  the  former  practice,  the  remedy  was  by  writ  of  error  in  fact. 
Now  it  is  by  motion  to  set  aside  the  proceedings,     /ft. 

4.  By  analogy  to  the  old  practice,  that  remedy  ought  to  be  limited  by 
the  expiration  of  two  years  after  the  judgment,  or  after  the  disability 
ceased.     Tb. 

INJUNCTION. 

1.  It  is  improper  to  restrain  by  injunction,  in  one  suit,  proceedings  in 
the  same  court  in  another  action  where  the  same  relief  may  be 
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granted.  Supreme  Ct.  Sp.  T.,  1868,  Gould  v.  Thompson,  39  How. 
Pr.<  5. 

2.  As  a  general  rule,  an  injunction  does  not  lie  in  an  action  brought 
for  the  purpose  of  restraining  the  prosecution  of  another  action  in 
the  same  court ;  and  if  an  injunction  issued  in  such  a  case  be  not 
void,  it  is  at  least  improper,  and  must  be  dissolved  on  the  motion  of 
the  party  enjoined.  Supreme  Ct.  Sp.  T.,  1870,  Ely  v.  Lowenstein, 
Ante,  37. 

8.  A  party  who  has  had  an  opportunity  to  interpose  the  defense 
of  fraud  and  corruption  in  an  arbitrator,  in  an  action  brought  against 
him  on  the  award,  cannot  have  an  injunction  in  an  action  by  him  to 
restrain  the  proceedings  in  that  suit,  either  before  or  after  judg- 
ment. [2  Barb.  Ch.,  107.]  Supreme  Ct.,  1870,  Stover  «.  Cogswell, 
57  Barb.,  448. 

4.  The  attorney-general  cannot  maintain  an  action  to  restrain  the 
issuing  of  bonds  by  a  municipality,  for  aid  to  a  railroad,  provided 
for  in  the  act  of  1867  (ch.  581,  p.  1561),  either  under  §  430  or  §  432 
of  the  Code,  or  the  common  law.     Supreme   Ct.,  1868,  People  v. 
Miner,  2  Lans.,  396. 

5.  Even  if  he  could,  it  seems,  that  he  could  not  interfere  with  the  com- 
missioners under  the  act,  since  they  are  not  a  corporation,  but  mere 
agents.     /&. 

6.  Three  instruments  between  the  same  parties  having  been  executed 
at  the  same  time,  and  together  embodying  the  terms  of  a  compromise 
in  reference  to  a  question  of  infringement  of  patent  right ; — Held, 
that  they  must  be  taken  together  as  one  contract ;  and  that  the 
plaintiff,  whilst  refusing  to  be  bound  by  one  of  them  on  account  of 
alleged  violations  by  defendant,  could  not  have  an  injunction  to  re- 
strain defendant  from  disregarding  the  provisions  of  another.     Su- 
preme Ct.  Sp.  T.,  1870,  Rubber  Tip  Pencil  Co.  v.  Hovey,  Ante,  74. 

7.  The  principle  which  underlies  the  doctrine  of  trademarks  is,  that  he 
who,  by  his  skill,  industry,  or  enterprise,  has  produced  or  brought 
into  market  or  service,  some  article  of  use,  convenience,  or  utility, 
and  affixed  to  it  a  name,  mark,  device,  or  symbol,  which  serves  to 
designate  it  as  Tiis,  is  entitled  to  be  protected  in  that  designation 
from  encroachment,  so  that  he  may  have  the  benefit  of  his  skill,  &c., 
and  the  public  be  protected  from  the  fraud  of  imitators.     Supreme 
Ct.,  1867,  Congress  &  Empire  Spring  Co.  v.  High  Rock  Congress 
Spring  Co.,  57  Barb.,  526. 

8.  Property  in  trademarks  is  not  property  in  the  words,  symbols,  &c., 
but  solely  property  as  a  means  of  designating  things.    Tb. 

9.  A  full  and  square  denial  by  the  defendants,  by  answer,  under  oath, 
of  all  the  equities  alleged  in  the  complaint,  is  alone  sufficient  to  enti- 
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tie  the  defendant  to  have  an  injunction  vacated.  Supreme  Ct.  Sp.  T.y 
1870,  Ely  v.  Lowenstein,  'Ante,  87. 

10.  The  plaintiff  in  an  injunction  suit  is  not  liable  upon  the  usual 
undertaking  of  sureties  to  pay  any  damages  which  may  be  sustained 
by  the  defendant  by  reason  of  the  injunction,  unless  he  signed  the 
undertaking  as  obligor.     Supreme  Ct.,  1870,  Patterson  ®.  Bloomer, 
Ante,  27. 

11.  The  right  to  a  reference  to  ascertain  the  damages  so  sustained 
exists  only  as  against  those  who  sign  the  undertaking.    /&. 

12.  The  remedy  against  a  plaintiff  who  procures  an  injunction  in  a  case 
in  which  he  is  not  entitled  to  it,  is  only  by  an  action  at  law  for  dam- 
ages, unless  he  is  a  party  to  the  undertaking.    J&. 

13.  The  court  have  not  power  to  make  an  order  for  the  payment 
of  damages,  sustained  by  defendant  by  reason  of  an  injunction  to 
which  plaintiff  was  not  entitled,  after  the  entry  of  a  final  judgment 
containing  no  provision  directing  payment  by  the  plaintiff  of  such 
damages ;  nor  have  the  court  power  to  award  such  damages  in  the 
judgment,  as  against  a  plaintiff  who  has  not  signed  an  undertaking. 
N.  Y.  Superior  Ct.,  1870,  Leavitt  v.  Dabney,  Ante,  373. 

14.  The   rules   applicable   to   this    subject    stated    as   follows,    per 
MONELL,  J. : — 

1.  The  court  has  no  power,  by  its  judgment  in  the  action,  to 
award  damages  against  the  plaintiffs. 

2.  The  only  indemnity  to  a  defendant  in  an  injunction  suit  is  the 
undertaking  required  by  the  Code. 

3.  The  liability  upon  the  undertaking  arises  only  after  final  judg- 
ment dissolving  the  injunction. 

4.  After  such  final  judgment,  the   defendant's    damages    may 
be  ascertained  by  a  reference. 

5.  The  amount  ascertained   by  the  referee  is  conclusive  upon 
the  persons  signing  the  undertaking. 

6.  Only  an    action  at  law  can  be  maintained  on  the  under- 
taking, in  which  action  the  amount  ascertained  by  the  referee  will 
be  the  measure  of  recovery.    /&. 

CONTEMPT;  INJUNCTION,  11, 12. 

INSANE  PERSONS. 

1.  A  lunatic,  both  before  and  after  a  committee  has  been  appointed 
over  him,  may  be  sued,  and  judgment  entered  and  enforced  against 
him  as  if  he  were  sane,  unless  restrained  by  the  court  whose  ward  he 
is.     Ct.  ofApp.,  1870,  Brown  v.  Nichols,  Ante,  1. 

2.  The  sale  of  real  estate  belonging  to  a  lunatic,  made  under  a  decree 
of  the  supreme  court  in  a  partition  suit,  does  not  alter  the  nature  of 
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the  property,  which  still  remains  realty \  the  lunatic  being  unable  to 
give  any  assent,  either  express  or  implied,  to  such  sale.  Supreme 
Ct.  (CouDERT,  Ref.),  1870,  Cutting  v.  Lincoln,  Ante,  436. 

3.  Upon  the  same  principle,  an  award  made  for  real  estate  of  the 
lunatic  taken  by  the  city,  should  be  treated  as  realty.    H>. 

4.  Where  the  proceeds  of  the  sale  of  the  real  estate  of  a  lunatic  retain 
the  character  of  realty,  the  income  from  the  investment  of  such  pro- 
ceeds, derived  during  the  life  of  the  lunatic,  is  to  be  deemed  per- 
sonal property.     /&. 

5.  But  the  increase  or  gain  derived  from  the  sale  of  the  securities  in 
which   such  proceeds  of  real  estate  have  been  invested  is  to  be 
deemed  realty.    75. 

INSURANCE. 

1.  In  an  action  upon  a  policy  of  insurance,  it  appearing  that  the 
policy  had  been  forfeited  by  default  in  the  payment  of  premiums,  it 
becomes  incumbent  on  the  plaintiff  to  show  a  receipt  of  the  pre- 
mium by  some  one  authorized  to  receive  it  after  forfeiture,  or  to  show 
a  ratification  of  an  unauthorized  receipt,  by  the  company's  accept- 
ance of  the  money  with  knowledge  of  the  facts,  or  in  some  other 
way.   Supreme  Ct.,  1870,  Kolgers  v.  Guardian  Life  Ins.  Co.,  Ante,  91. 

2.  The  charter  and  by-laws  are  properly  admissible,  in  such  a  case,  to 
show  who  were  authorized  to  remit  forfeitures.    /&. 

3.  The  supreme  court  have  power  to  entertain  proceedings  to  close  up 
the  affairs  of  an  insolvent  life  insurance  company,  on  the  petition  of 
policy-holders,  when  the  superintendent  of  the  insurance  depart- 
ment  does  not  institute  proceedings.     Supreme  -Ct.  Sp.  T.,  1869, 
Mooney  ».  British  Commercial  Life  Ins.  Co.,  Ante,  103. 

4.  A  personal  demand  of  the  amount  assessed  must  be  made,  before  an 
action  can  be  brought  against  the  maker  of  premium  notes  given  to 
an  insurance  company  (Laws  of  1853,   909,  §  13).     Supreme  Ct.t 
1870,  Sands  v.  Annesley,  56  Barb.,  598. 

5.  Thirty  days  must  elapse  after  publication  before  action  can  be 
brought.    Tb. 

6.  The  cause  of  action  accrues  when  the  right  to  prosecute  the  action 
begins.    It. 

PARTIES,  8,  10 ;  RECEIVER,  8,  9. 

INTEREST. 

1.  Interest  is  properly  allowed  upon  the  annual  rents  and  profits 
of  land,  by  way  of  damages,  in  an  action  brought  to  recover  the  lands 
from  the  grantee  of  a  general  guardian  who  sold  without  leave  of 
court.  Supreme  Ct.,  1869,  Low  v.  Purdy,  2  Lans.,  422. 
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2.  Where  executors  arc  directed  by  a  will  to  make  certain  investments, 
if  they  fail  to  do  so,  although  chargeable  with  interest,  they  are  not 
chargeable  with  compound  interest  when  no  benefit  is  shown  to  have 
accrued  to  them  through  such  failure.  Supreme  Ct.,  1870,  Oilman  v. 
Gilman,  2  Lang.,  1. 

JOINDER  OF  ACTIONS. 

PARTIES,  7. 
JOINT  DEBTORS. 

1.  An  action  upon  a  judgment  on  contract,  entered  in  form  against  the 
defendants  jointly,  is  presumptively  an  action  against  joint  debtors. 
Supreme  Ct.,  1869,  Stahl  v.  Stahl,  2  Lam.,  60. 

2.  Section  375  of  the  Code  of  Procedure, — allowing  a  judgment  cred- 
itor, having  recovered  judgment  against  one  of  several  persons 
jointly  indebted  on  contract,  to  summon  the  other  joint  debtors  to 
show  cause  why  they  should  not  be  bound  by  the  judgment, — does 
not  authorize  a  proceeding  against  the  executors  of  a  deceased  part- 
ner, after  judgment  against  the  surviving  partner,  on  service  on  him 
alone,  unless  the  evidence  shows  an  engagement  on  the  part  of  the 
executors  to  continue  the  business  and  become  liable  as  partners 
with  the  survivor.     Ct.  of  App.,   1870,  Richter  v.  Poppenhusen, 
Ante,  263. 

COMPLAINT,  17. 

(JOINT  LIABILITY. 
POOE,  3. 
JOINT  STOCK  ASSOCIATIONS. 

1.  The  members,  liable  as  such,  of  any  "  association  composed  of  not 
less  than  seven  persons,  who  are  owners  of  or  have  any  interest  in 
any  property,  right  of  action  or  demand,  jointly  or  in  common,  or 
who  may  be  liable  to  any  action  on  account  of  such  ownership  or 
interest,"  are  now,  under  Laws  of  1849,  p.  389,  liable  in  a  suit  on  the 
indebtedness  of  such  association,  after  judgment  against  it  and  exe- 
cution returned  unsatisfied.     Supreme  Ct.,  1870,  Kingsland  v.  Brais- 
ted,  2  Lam.,  17. 

2.  In  an  action  against  the  members  of  an  association,  after  judgment 
and  execution,  returned  nulla  Jxma,  against  the  association,  the 
plaintiff  is  not  entitled  to  the  costs  of  the  original  suit.     [3  Hill, 

IBS.]  n. 

8.  If,  under  the  laws  of  1851  (Session  Lam,  p.  888),  a  creditor,  after 
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having  sued  the  president,  goes  on  to  sue  the  members,  the  latter 
action  can  be  for  the  original  debt  and  interest  only.    76. 
PARTIES,  13,  14. 

JUDGE. 

JUSTICE  OF  THE  PEACE. 
JUDGMENT. 

1.  In  an  action  on  a  promissory  note  against  the  two  joint  makers 
thereof,  one  of  whom  establishes  a  defense  on  the  ground  of  cover- 
ture, judgment  may  go  against  the  other  maker.     Supreme  Ct.,  1870, 
McGuire  v.  Johnson,  2  Lans.,  305. 

2.  A  demurrer  is  not  an  answer  within  the  provision  of  section  275  of 
the  Code  of  Procedure, — by  which,   after  answer,   the  court  may 
grant  relief  not  demanded  in  the  complaint.     Ct.  of  App.,  1870, 
Kelly  v.  Downing,  42  N.  T.,  71. 

3.  In  suits  upon  contracts  payable  in  gold,  the  damages  must  be 
assessed  upon  the  sum  found  to  be  due  in  gold,  and  iudgment  entered 
for  that  amount  in  coin,  and  not  for  the  value  of  the  gold  in  cur- 
rency.   N.  Y.  Superior  Ct.,  1869,  Quirn  v.  Lloyd,*  1  Sweeny,  253. 

4.  Upon  a  contract  made  before  the  legal  tender  act  of  1862,  although 
the  time  of  payment  has  been  extended  by  an  agreement  made  sub- 
sequent to  that  act,  plaintiff  is  entitled  to  a  judgment  requiring  pay- 
ment in  gold.     Supreme  Ct.,  1870,  Cram  ».  Webb,  Ante,  245. 

5.  A  judgment  decreeing  the  payment  of "  dollars,"  means 

dollars  in  legal  tender  currency.     If,  upon  the  facts  of  the  case,  the 
judgment  should  have  been  for  the  payment  of  such  a  sum  in  gold, 
the  error  is  a  judicial  one,   and  cannot  be  corrected  on  motion.f 
Supreme  Ct.  Sp.  T.,  1870,  Lillie  v.  Sherman,  39  now.  Pr.,  287. 

6.  The  provisions  of  section  385  of  the  Code,  allowing  an  offer  of  judg- 
ment by  the  defendant  to  the  plaintiff,  for  the  purpose  of  reducing 
costs  if  refused,  are  not  applicable  to  equity  actions, — e.  g.,  an  action 
to  foreclose  a  mortgage, — for  in  these  cases  the  costs  are  in' the  dis- 
cretion  of  the  court.     Supreme  Ct.,   1870,   Stevens  v.  Veriane,  2 
Lans.,  90. 

7.  Serving  an  offer  to  allow  judgment  to  be  entered  for  a  specific  sum 
"with  costs,"  is  not  such  a  recognition  of  liability  for  costs,  as  to 
preclude  the  party  from  claiming  that  they  can  only  be  awarded  on 
an  application  to  the  court,  especially  where  the  offer  is  refused  by 
the  adverse  party.     Supreme  Ct.,  1870,  Howe  «.  Lloyd,  Ante,  257. 

*  Reversed  on  another  ground  in  41  N.  T.,  349. 

f  As  to  amendment,  opposed  in  Ransford  v.  Marvin,  8  Ante,  432. 
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8.  The  service,  by  the  successful  party  upon  the  adverse  party,  of  a 
draft  of  judgment,  after  trial  by  the  court  without  a  jury,  in  order  to 
propose  amendments,  is  not  required  by  any  provision  of  law  or  rule 
of  court.     Supreme   Ct.,  1870,   People  v.   Church,    2  Lans.,  459; 
affirming  People  «.  Albany  &  Susquehanna  R.  R.  Co.,  8  Alb.  Pr. 
2f.  &,  122. 

9.  A  judgment  which  is  erroneous  in  respect  to  costs,  by  reason  of  hav- 
ing been  entered  without  application  to  the  court,  in  a  case  where 
costs  could  only  be  awarded  by  order  of  the  court,  should  not  be 
wholly  set  aside  on  that  ground,  but  the  costs  only  may  be  struck 
out,  without  prejudice  to  an  application  to  the  court  to  allow  costs. 
Supreme  Ct.,  1870,  Howe  v.  Lloyd,  Ante,  257. 

10.  In  actions  of  an  equitable  nature,  altering  the  adjudication  as  to 
costs,  upon  motion,  after  judgment,  would  be  varying  the  judgment, 
and  this  can  only  be  done  by  a  court  authorized  to  revise  the  judg- 
ment on  appeal  or  to  review  the  cause.     Supreme  Ct.,  1870,  Stevens 
v.  Veriane,  2  Lans.,  90. 

11.  A  referee  in  a  suit  for  foreclosure  is  bound  to  determine  who  shall 
pp.y  costs,  and  if  he  does  not  mean  to  give  full  costs,  then  it  is  his 
duty  to  fix  the  amount;  and  a  judge  at  special  term  cannot,  after 
judgment,  reduce  the  costs  on  motion.    IT). 

12.  A  judgment  in  a  personal  action,  against  a  defendant  who  was  not 
served  with  process,  but  for  whom  an  unauthorized  attorney  appeared, 
must  be  regarded,  in  this  State,  as  binding,  in  a  collateral  action, 
unless  some  good  reason  is  shown  for  not  seeking  relief  in  the 
original  action.     Ct.  of  App.,  1870,  Brown  v.  Nichols,  Ante,  1. 

13.  A  judgment  for  the  recovery  of  money,  simply,  should  not  be 
reversed   on  appeal,  and  a  new  trial  ordered,  merely  because  the 
facts  alleged  and  proved  were  such  as  to  render  it  proper  that  the 
judgment  should  be  special,  charging  the  recovery  upon  specific 
property;    but  the    judgment  may  be  modified   in  this  respect, 
although  specific  relief  was  not  demanded  in  the  complaint.     (Per 
EARL,  J.)     Commission  of  Appeals,  1870,  Corn  Exchange  Ins.  Co.  v. 
Babcock.  Ante,  156. 

14.  A  former  judgment,  reversed  on  technical  grounds  not  involving 
the  merits,  constitutes  no  bar  to  a  second   action  for  the  same 
demands.    A  simple  reversal  is,  in  effect,  the  same  as  a  nonsuit. 
Where  the  judgment  of  reversal  does  not  purport  to  be  a  judgment 
on  the  merits  as  to  the  claims  in  litigation,  the  court  before  which  a 
second  action  is  brought,  will  not  infer  that  the  judgment  was  pro- 
nounced on  the  merits, — that  is,  infer  that  the  adjudication  pro- 
ceeded upon  a  particular  ground.    The  onus  of  proof  is  upon  the 
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party  who  relies  upon  the  adjudication  as  a  bar.   Supreme  Ct.,  1870, 
Vaughan  v.  O'Brien,  39  How.  Pr.,  515. 

15.  After  judgment  against  the  maker  and  two  indorsers  of  a  note,  the 
land  of  one  indorser  was  sold  on  execution  thereon,  and  was  bid  in 
for  the  benefit  of  the  other  indorser.     The  latter  then  agreed  with 
the  maker  to  release  him,  and  subsequently  gave  him  a  satisfaction 
of  the  judgment. — Held,  that  the  indorser  whose  land  was  sold  had 
an  election  to  rescind  the  sale  made  by  the  sheriff,  or  to  affirm  it  and 
bring  his  action  against  the  maker  for  the  amount  paid  by  means  of 
the  sale,  but  he  could  not,  after  recovering  a   part  in   one  way, 
recover  the  residue  in  the  other.      Supreme    Ct.,   1870,    Goss  v. 
Mather,  2  Lans.,  283. 

16.  For  defects  or  irregularities  in  obtaining  judgment,  not  affecting 
the  jurisdiction  of  the  court,  and  involving  no  fraud  or  collusion,  the 
remedy  is  given  to  the  party  alone,  and  another  judgment  creditor 
is  not   entitled   to   have   such  proceedings  or  judgment  set  aside. 
Supreme  Ct.,  1869,  Gere  v.  Gundlach,  57  Barb.,  13. 

ACTION,  8;  AMENDMENT,  1 ;  APPEAL,  13;  COMPLAINT,  2,  9;    CORPO- 
RATION, 7 ;   CREDITOR'S  ACTION,  2 ;  EJECTMENT  ;  EXECUTION, 
1,6;  FORMER  ADJUDICATION,  2 ;  GUARDIAN  AD  LITEM  ; 
HUSBAND  AND  WIFE,  7  ;  MECHANICS  LIEN, 
4  ;  PARTIES,  18,  19,  20. 

JUDICIAL    ACT. 
COUNTY  CHARGES,  3. 

JURISDICTION. 

1.  The  exclusive  jurisdiction  over  islands,  reserved  to  New  York,  and 
the  exclusive  jurisdiction  over  all  waters  to  the  New  Jersey  low 
water  mark,  while  it  gives  the  power  of  government,  does  not 
modify  the  boundary  as  respects  rights  of  property  in  the  land  under 
water,  nor  affect  jurisdiction  over  wharves,  improvements,  and  vessels 
grounded,  or  attached  to  wharves,  on  the  New  Jersey  side,  &c.,  nor 
the  fisheries.  The  jurisdiction  over  the  waters  thus  reserved  to  New 
York,  is  for  police  and  quarantine  purposes,  &c. ;  and  New  Jersey 
retains  the  absolute  control  over  its  own  soil,  structures,  &c.,  and  a 
nuisance  constituted  by  filling  in  lands  under  water  on  that  shore,  is 
not  the  subject  of  indictment  in  the  State  of  New  York,  either  on 
the  ground  that  it  is  detrimental  to  health,  or  that  it  is  an  encroach- 
ment on  public  navigable  waters.  Ct.  of  App.,  1870,  People  v.  Cen- 
tral R.  R.  Co.  of  N.  J.,  42  2f.  Y.,  283 ;  reversing  48  Sari.,  478;  8.  0., 
83  How.  Pr.,  407 
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2.  In  an  action  on  a  note  given  for  patent  license  fees,  a  State  court  has 
jurisdiction  to  inquire  collaterally,  by  way  of  evidence,  into  the 
validity  of  the  patent,  for  the  purpose  of  determining  the  question 
of  consideration  of  the  note.  [13  Wend.,  385 ;  19  Id.,  411 ;  38  Barb., 
210.]  The  true  test  in  all  such  cases  is,  whether  the  judgment  upon 
the  issue,  allowing  the  court  to  have  jurisdiction,  would  affect 
or  determine  the  right  claimed  under  the  patent.  Supreme  Ct., 
1870,  Saxton  9.  Dodge,  57  Barb,,  84. 

8.  The  courts  of  one  State  are  not  competent  to  decide  conclusively  a 
controversy  between  such  State  and  another,  In  reference  to  a  con- 
flict of  jurisdiction.  C£  of  App.,  1870,  People  v.  Central  R.  R.  Co.  of 
N.  J.,  42  N.Y.,  283  ;  reversing  48  Barb.,  478 ;  S.  C.,  33  How.  Pr.,  407. 

4.  Although  an  order  for  substituted  service  of  summons  be  without 
jurisdiction,  yet  if  an  attachment  is  regularly  issued  as  a  provisional 
remedy  in  the  action  the  court  acquires  jurisdiction,  and  all  subse- 
quent questions  are  questions  of  regularity,  and  not  of  jurisdiction. 
Supreme  Ct.,  1869,  Gere  ».  Gundlach,  57  Barb.,  13. 

5.  The  general  principle  is,  says  JONES,  J.,  that  to  bring  a  defendant 
into   court,  the  process  must   be   personally  served ;   and  when  a 
statute  authorizes  a  departure,  by  reason  of  the  existence  of  certain 
facts  or  proof  of  them,  those  facts  must  in  the  one  case  exist,  and  in 
the  other  be  proved  to  the  satisfaction  of  the  court,  otherwise  there 
is  no  service.     So,  too,  when  a  certain  kind  of  process  is  authorized 
to  be  issued  on  the  proof  of  certain  matters,  such  proof  must  be 
made  and  tend  to  establish  the  matters,  otherwise  its  issue  will  be 
without  jurisdiction,  for  there  is  no  case  in  which  such  process  can 
issue  without  such  proof.    N.   T.  Superior  Ct.,  1869,   Donnelly  v. 
Libby,  1  Sweeny,  259,  280. 

COSTS,  1 ;  COUNTY  COURT  ;  DISCHARGE,  1,  2 ;  FOREIGN  CORPORATION, 

3 ;  JUSTICES'  COURTS,  6 ;  MUNICIPAL  CORPORATION  ; 

SUPPLEMENTARY  PROCEEDINGS. 

JURY. 

A  juror,  who  on  being  asked  "if  he  had  formed  an  opinion  as  to  the 
general  character  of  the  prisoner,"  replied  that  he  had ;  that  "  his 
general  character  was  bad,"  and  that  "  he  (the  juror)  was  biassed," 
is  incompetent.  [1  Den.,  305 ;  4  Id.,  9.]  Supreme  Ct.,  1870,  Allen 

v.  People,  57  Barb.,  338. 

JUSTICES'  COURTS,  7. 

JUSTICE  OF  THE  PEACE. 

Where  a  justice,  who  had  entered  upon  his  docket  a  judgment  he  had 
never  rendered,  promised  to  the  party  aggrieved  that  if  he  would 
N.  8. — IX — 34 
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make  a  motion  to  set  aside  the  erroneous  judgment  or  execution,  in 
the  county  court,  he  would  pay  all  the  damages  arising  out  of  his 
mistake,  in  case  the  motion  should  fail,  and  the  motion  was  made 
and  failed. — Held,  that  there  was  a  good  consideration  to  hold  the 
justice  liable  on  his  promise.  Supreme  Ct.,  1869,  Christopher  v. 
Van  Liew,  57  Barb.,  17. 

CAUSE  OF  ACTION,  1. 

JUSTICES'    COURTS. 

1.  The  affidavit  to  obtain  issue  of  process  in  an  action  for  possession  of 
personal  property,  is  sufficient  if  it  alleges  that  "  the  actual  value  of 
said  property,  according  to  deponent's  best  judgment  and  belief,  is 
one  hundred  dollars."    It  is  not  necessary  to  state  in  terms  that  the 
value  does  not  exceed  one  hundred  dollars.     Ct.  of  App.,  1870,  Dennis 
v.  Crittenden,  42  2f.  T.,  542. 

2.  It  seems,  that  the  justice  does  not  lose  jurisdiction  by  its  appearing 
on  the  trial  that  the  value  is  over  one  hundred  dollars.     lo. 

3.  It  seems,  that  an  affidavit  to  obtain  a  short  attachment  under  the 
act  of  1831,  must  state  not  only  that  "no  warrant  can  issue  against 
the   defendant,"  but  the  facts  or  circumstances  to  show  that  the 
demand  is  such  that  it  cannot  issue.     Supreme  Ct.,  1870,  Stevens  v. 
Benton,  2  Law.,  156;  S.  C.,  39  How.  Pr.,  13. 

4.  An  affidavit  to  procure  the  issue  of  a  warrant  of  arrest  in  a  justice's 
court,  under  2  Rev.  Stat.,  244,  §  19,  stating  that  the  defendant  is  a 
non-resident,  and  has  obtained  goods  under  false  pretenses,  is  suffi- 
cient to  issue  a  warrant.     Supreme  Ct.,  1869,  "Wright  v.  Maseras,  56 
Barb.,  521. 

5.  The  affidavit  need  not  state  that  the  plaintiff  is  a  resident  of  the 
county.     Jft. 

6.  Upon  a  short  attachment  under  the  act  of  1831,  the  defendant  may 
appear  specially  on  the  return  of  summons,  and  claim  that  the 
attachment  is  irregular,  and  so  doing  does  not  confer  jurisdiction 
upon  the  justice.    But  if  he  appears  generally,  and  voluntarily  joins 
issue  on  the  merits,  he  confers  jurisdiction  by  such  appearance,  and 
cannot  raise  the  question  as  to  jurisdiction  on  appeal.    If  he  appears 
specially  and  objects  to  jurisdiction,  and  his  objections  are  overruled, 
and  he  is  thus  compelled  to  join  issue,  he  can  raise  the  question  of 
jurisdiction  on  appeal.  Supreme  Ct.,  1870,  Stevens®.  Benton,  2  Lans., 
156;  S.C.,  39//<?w.  Pr.,  13. 

7.  A  justice  cannot  properly  proceed  with  drawing  a  Jury,  while  less 
than  six  of  the  persons  summoned  appear  before  the  court,  unless 
the  parties  agree  to  try  the  cause  by  a  less  number.     Where  a  suffi- 
cient number  do  not  appear,  he  cannot  supply  the  deficiency  from 
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among  the  bystanders,  but  must  issue  a  new  venire.  It  is  only  when 
the  full  number  of  six  are  drawn,  or  the  number  is  reduced  by  chal- 
lenges, or  by  jurors  absenting  themselves  or  otherwise,  that  the 
deficiency  may  be  supplied  by  summoning  bystanders.  Supreme  Ct., 
18G5,  Brisbane  ».  Macomber,  56  Barb.,  375. 

8.  The  proceedings  by  which  a  jury  is  to  be  obtained  in  a  justice's 
court  are  purely  statutory,  and  must  be  strictly  complied  with.     A 
departure  from  them,  even  though  it  occasions  no  injustice,  is  suffi- 
cient to  vitiate  a  judgment.     /&. 

9.  Although  a  justice  has  no  right  to  correct  any  error  or  mistake  in 
making  up  or  rendering  his  judgment,  after  it  has  been  completed 
by  entering  it  in  the  docket  as  rendered,  yet  when  the  mistake  is  in 
the  entry  merely,  then  the  entry  may  be  corrected,  to  make  the 
judgment,  as  entered  upon  the  docket,  conform  to  that  actually  ren- 
dered.    Supreme  Ct.,  1869,  Christopher  v.  Van  Liew,  57  Barb.,  17. 

10.  An  execution  is  not  invalid  by  reason  of  the  irregularity  of  having 
allowed  the  constable,  who  served  the  summons,  to  appear  as  plain- 
tiff's attorney  on  obtaining  the  judgment.    Supreme  Ct.,  1870,  Hodge 
v.  Adee,  2  Lans.,  314. 

11.  A  notice  of  appeal  from  a  judgment  of  a  justice's  court,  which 
clearly  designates  in  what  respect  and   how  much  the  judgment 
should  be  more  favorable  to  the  appellant,  and  enables  the  respond- 
ent to  make  the  offer  permitted  by  section  371  of  the  Code,  is 
sufficient  upon  the  question  of  costs,  although  it  does  not  state,  in  so 
many  words,  that  the  judgment  would  have  been  "  more  favorable." 
Supreme  Ct.,  1869,  Fults  v.  Wynn,  2  Lans.,  153. 

12.  When  a  party  appeals  from  a  justice's  judgment  for  a  new  trial,  he 
can,  in  the  appellate  court,  raise  all  questions  which  were  properly 
raised  in  the  court  below  (except  such  as  were  raised  to  proceedings 
which  took  place  on  the  trial  of  the  action),  as  fully  as  he  could  do 
if  the  appeal  were  on  questions  of  law  only ;  for  the  returns  in  both 
classes  of  appeals  are  the  same,  except  as  to  testimony  and  rulings 
upon  the  trial.     Supreme  Ct.,  1870,  Stevens  v.  Benton,  2  Lans.,  156  ; 
S.  C.,  39  How.  Pr.,  13. 

13.  After  the  respondent,   on  an  appeal  from  a  justice's  court,  has 
appeared  generally  and  noticed  the  cause  for  trial,  and  moved  the 
trial,  it  is  too  late  to  object  that  the  appeal  was  not  regularly  taken, 
even  though  the  objection  go  to  the  validity  of  the  process.   [5  Cow., 
15;   7  Id.,  366;   2  N.  Y.,  464.]     Supreme  Ct.,  1867,  Coppernoll  D. 
Ketcham,  56  Barb.,  111. 

14.  An  offer  to  allow  judgment  to  be  corrected,  must  be  served  upon 
the  justice  (Code,  §  371),  and  when  the  appellant  in  person  appeals, 
on  the  appellant ;  but  when  he  appeals  by  attorney,  the  service  must 
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be  upon  the  attorney.     [Code,  §  417.]     Supreme  Ct.,  1869,  Purvis  v. 
Gray,  39  How.  Pr.,  1. 

15.  A  recovery  in  a  county  court  was  for  a  greater  amount  than  it  was 
before  the  justice,  or  than  was  claimed  in  the  complaint  before  the 
justice.  No  question  was  raised  upon  the  rendition  of  the  verdict  in 
the  county  court,  or  at  any  other  time  in  that  court,  nor  did  it 
appear  whether  or  not  the  complaint  was  amended  in  the  county 
court  to  correspond  with  the  verdict. — Held,  that  objection  on 
appeal  to  the  supreme  court  was  not  well  taken,  as  there  was  nothing 
before  the  court  on  which  any  question  of  the  kind  could  be  raised. 
Supreme  Ct.,  1870,  Channon  •».  Lusk,  2  Lam.,  211. 
APPBENTICE,  1 ;  COMPLAINT,  15. 

LACHES. 
ATTACHMENT,  1. 

LAW  OF  PLACE. 
CONFLICT  OF  LAWS,  1. 

LEAVE  TO  SUE. 
ACTION,  10. 

LEVY. 
ATTACHMENT,  6. 

LIEN. 

A  vendor's  lien  is  assignable,  with  the  debt  which  it  secures ;  but  the 
lien  ceases  to  exist  whenever  the  acts  of  the  vendor  manifest  that  it 
is  not  relied  upon.  Hence,  if  he  so  assigns  the  debt  as  to  have  no 
further  interest  in  its  payment,  and  omits  to  assign  the  lien  in  terms, 
the  lien  is  destroyed.  Buffalo  Superior  Ct.  Sp.  T.,  1870,  Smith  v. 
Smith,  Ante,  420. 

LIMITATIONS  OF  ACTIONS. 

1.  The  fact  that  an  attorney  has  power,  within  two  years  after  recover- 
ing a  judgment,  to  acknowledge  satisfaction  thereon,  does  not  post- 
pone the  time  for  the  commencement  of  the  running  of  the  statute 
against  his  claim  upon  his  client  for  his  services  in  obtaining  such 
judgment.     Supreme  Ct.,  1865,  Bruyn  v.  Comstock,  56  Barb.,  9. 

2.  The  fact  that  the  client  collected  the  judgment  within  six  years  be- 
fore the  commencement  of  the  attorney's  suit  for  his  services,  does 
not  take  the  attorney's  claim  out  of  the  statute.     /&. 
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3.  It  is  not  necessary  that  the  act  of  payment  by  the  party  to  be 
charged,  should  be  proved,  to  take  a  note  out  of  the  statute  of  limit- 
ations. Proof  of  payment  by  another  person,  without  his  knowledge, 
and  the  taking  of  a  receipt  expressing  that  the  payment  was  made 
on  his  behalf,  with  proof  of  his  approving  the  receipt  on  seeing  it,  is 
enough  to  sustain  a  finding  of  payment  by  him.     It  would  be  suffi- 
cient to  prove  the  payment,  by  the  oral  admission  of  the  person 
sought  to  be  charged  that  he  had  made  it.    Supreme  Ct.,  1869, 
Huntington  v.  Ballou,  2  Law.,  120. 

4.  An  oral  promise  not  to  plead  the  statute  of  limitations  as  a  condi- 
tion of  forbearance,  does  not  preclude  the  promissor  from  pleading 
the  statute  when,  subsequently  sued.    The  Code  requires  a  new 
promise  or  acknowledgment  to  be  in  writing ;  and  there  being  here 
no   promise  on  the  creditor's  part  to  give  forbearance,  there  is  no 
consideration  for  the  debtor's  promise  as  a  new  agreement ;  and  the 
doctrine  of  estoppel  is  not  applicable,  except  in  cases  of  ignorance  or 
fraud.     Ct.  ofApp.,  1870,  Shapley  v.  Abbott,  42  If.  F.,  443. 

COMPLAIKT,  13. 

LUNATICS. 
INSANE  PERSONS,  1. 

MANDAMUS. 

1.  Mandamus  will  lie  against  a  comptroller  to  compel  him  to  pay  a 
fund  to  commissioners  who  have  a  clear  legal  title  thereto,  by  the 
declaration  of  the  legislature  and  the  concurrence  of  the  judiciary. 
Supreme   Ct.,   1869,   People  ex  rel.  Adsit  v.  Allen,  1  Lans.,  248; 
reversed,  on  the  question  of  constitutionality,  in  42  JV".  T.,  378. 

2.  Mandamus  lies  to  the  comptroller,  to  make  a  loan  of  State  moneys, 
required  by  special  act  incorporating  the  relators.    Ct.  of  App.,  1870, 
People  ex  rel.  Schenectady  Observatory  v.  Allen,  42  N.  T.,  404. 

3.  Under  the  act  of  1867,  ch.  938, — authorizing  the  supervisors  of  Her- 
kimer  to  determine  claims  for  repayment  of  money  paid  on  illegal 
taxes, — the  supervisors  are  bound  to  exercise  the  discretion  vested  in 
them ;  and  if  they  reject  a  claim  on  the  ground  that  the  statute  is 
not  mandatory,  a  mandamus  lies.  Supreme  Ct.  8p.  T.,  1867,  People  v. 
Supervisors  of  Herkimer  Co.,  56  Barb.,  452. 

4.  In  the  matter  of  Foley,  39  How.  Pr.,  356,  in  which  it  was  held,  the 
court  will  not  grant  a  madamus  to  enforce  a  claim  to  office,  when 
the  expiration  of  the  relator's  term  is  so  near  at  hand  that  the  litiga- 
tion could  produce  no  substantial  result, — the  relator,  on  a  subse- 
quent application,  obtained  the  relief  sought 

APPEAL,  84 ;  COUNTY  CHABGES,  8,  5. 
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MISTAKE. 

MARRIED  WOMAN". 
ACTION,  9 ;  HUSBAND  AND  WIFE. 

MEASUEE  OF  DAMAGES. 
DAMAGES,  1. 

MECHANIC'S  LIEN. 

1.  The  act  of  1854,  ch.  402,  extended  by  ch.  204  of  1858,— which  first 
authorized  liens  for  claims  against  sub-contractors, — since  it  requires 
all  claim.s  to  be  filed  in  a  town  clerk's  office,  does  not  operate  in 
cities,  -where  there  are  no  town  clerk's  offices.    The  acts  did  not  have 
the  effect  to  enlarge  the  original  provisions  of  the  act  of  1844  in 
respect  to  the  classes  of  claims  which  may  be  thus  secured ;  nor  can 
the  court  supply  the  omission  to  provide  for  cities.     Supreme  Ct^ 
1869,  Cheney  v.  Wolf,  2  Lans.,  188. 

2.  Claims  for  labor  or  materials  furnished  to  a  sub-contractor,  were  not 
embraced  by  the  mechanics'  lien  law  of  1844.     JJ. 

3.  The  notice  of  lien  must  show  on  what  premises  the  lien  is  claimed  ; 
and,  to  establish  a  lien,  plaintiff  must  prove  a  specific  sum  against 
the  particular  premises  designated.     Proof  of  flagging  a  sidewalk  in 
front  of  several  buildings,  will  not  sustain  a  lien  against  one  only,  if 
the  amount  chargeable  on  that  one  be  not  proved.     -2V.  T.  Superior 
Ct.,  1869,  Donnelly  v.  Libby   1  Sweeny ',  259. 

4.  To  authorize  a  personal  judgment  against  either  an  owner  or  a  con- 
tractor, in  favor  of  a  party  to  proceedings  taken  under  the  lien  law 
of  1863  for  the  value  of  work  done  or  materials  furnished,  it  must  be 
proved  or  conceded  that  such  party  had  obtained  a  lien  on  the 
premises  on  which  the  work  was  done  or  for  which  the  materials  were 
furnished,  for  the  value  thereof,  by  a  compliance  with  sections  1  and 
6  of  that  law.     [Reviewing  authorities.]    II. 

MINISTERIAL  ACT. 
CAUSE  OF  ACTION,  1. 

MISTAKE. 

1.  The  court  will  not  adjudge  that  an  instrument  be  reformed,  where 
there  is  no  evidence  to  show  that  it  was  not  drawn  in  exact  con- 
formity to  the  previous  agreement  between  the  parties,  and  where 
both  understood  that  it  was  to  contain  the  provisions  desired  to  be 
stricken  out ;  and  the  only  reason  for  asking  a  reformation  is,  that 
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the  party  was  badly  advised  by  his  lawyer.     Supreme  Ct.,  1870,  Gar- 
nar  v.  Bird,  57  Barb.,  277. 

2.  The  authority  of  a  court  of  equity  to  reform  a  written  instrument, 
does  not  extend  to  any  alteration  of  a  contract,  but  only  to  making 
one,  in  which  a  mistake  has  been  made,  correct,  by  conforming  it  to 
what  was  actually  agreed.  Ib. 

MOTIONS  AND   ORDERS. 

1.  Appeal,  and  not  a  special  motion  to  set  aside  a  judgment  for  irreg- 
ularity, is  the  remedy  to  which  a  party  must  resort  in  case  of  the 
omission  of  a  judge,  after  trial  without  a  jury,  to  find  a  fact  sup- 
ported by  the  evidence,  and  deemed  material.     Supreme  Ct.,  1870, 
People  •».  Church,  2  Lans.,  459  ;  affirming  People  v.  Albany  &  Sus- 
quehanna  R.  R.  Co.,  8  AW.  Pr.  N.  S.,  122. 

2.  A  county  judge  has  no  power  to  make  an  order  in  a  cause  in  the 
supreme  court,  on  a  contested  motion  or  order  to  show  cause.    His 
power  is  limited  to  a  class  of  orders  which,  by  established  practice, 
may  be  made  ex-parte,  and  to  cases  in  which  the  applicant's  right  is 
so  clear,  that  the  judge  is  willing  to  grant  the  order  ex-parte.    Ct.  of 
App.,  1870,  Parmenter  v.  Roth,  Ante,  385. 

3.  Where  a  county  judge  granted  an  order  to  show  cause  why  an  ex- 
parte  order  previously  made  by  him  should  not  be  modified,  and 
after  hearing  counsel  for  both  parties,  granted  the  modification, — 
Ildd,  that  the  modification  was  ineffectual,  because  ordered  on  a 
contested  motion.    Ib. 

4.  After  a  motion  has  been  noticed,  it  is  irregular  for  the  adverse  party 
to  attempt,  by  an  order  to  show  cause,  to  require  the  moving  party 
to  bring  on  his  motion  at  a  different  place  from  that  fixed  by  the 
notice.     Any  reason  why  the  motion  should  not  be  heard  at  the 
place  fixed  in  the  notice,  is  matter  to  be  presented  to  the  court  at 
such  place.     Supreme  Ct.  Sp.  T.,  1870,  Thompson  «.  Erie  Railw.  Co. 
(No.  3),  Ante,  233. 

5.  Where  defendant  had  noticed  a  motion,  and  plaintiff  obtained  an 
order  to  show  cause  in  another  county  why  it  should  not  be  heard  in 
the  latter  place,  and  on  defendant's  not  appearing  on  the  return  of 
the  order  to  show  cause  in  such  other  county,  plaintiff  took  an  order 
denying  defendant's  motion, — Held,  that  the  order  was  irregular. 
The  only  order  which  he  could  take  in  such  a  case  was  an  order  re- 
quiring the  motion  to  be  made  during  the  term.    Tb. 

6.  Where  a  party  neglects  to  make  a  motion  which  he  has  noticed,  the 
other  party  cannot  take  an  order  denying  it,  but  only  an  order  giv- 
ing costs  for  not  appearing.    Tb. 

7.  A  motion  for  judgment  on  the  pleadings,  on  the  ground  that  an 
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answer  raises  no  issue,  &c.,  may  be  brought  on  as  a  non-enumerated 
motion,  without  placing  the  cause  on  the  calendar.  Ct.  of  App., 
1870,  People  v.  Northern  R.  R.  Co.,  42  JV.  F.,  217 ;  affirming  53 
Barb.,  98. 

8.  The  court  may,  on  inspection,  order  the  suppression  of  certifi- 
cates or  affidavits  presented  on  a  motion,  which  are  irrelevant  or 
scandalous.     Supreme  Ct.,  1870,  People  •».   Church,  2  Lam.,  459 ; 
affirming  People  v.  Albany  &  Susquehanna  R.  R.  Co.,  8  Abb.  Pr. 
N.  8.,  122. 

9.  Under  an  order  to  show  cause,  with  a  stay  of  proceedings  until  the 
decision  of  the  motion,  a  decision  terminates  the  stay,  before  the  ser- 
vice of  the  order  made  thereon.     Ct.  of  App.,  1870,  Parmenter  v. 
Roth,  Ante,  385. 

10.  A  motion  to  open  a  default  can  always  be  made  before,  and  heard 
by  the  judge  or  judges  holding  a  term  other  than  that  at  which  the 
default  was  taken,  although  he  or  they  may  not  be  the  same  judge 
or  ju3ges  who  granted  the   default.     Supreme   Ct.,   1870,  Bolles 
0.  Duff,  56  Barb.,  567. 

11.  An  application  may  properly  be  made  to  one  judge  to  open  an  or- 
der taken  by  default  before  another  judge ;  for,  as  such  orders  are 
taken  as  a  matter  of  course  if  no  one  opposes,  there  is  no  judicial 
decision  made,  within  the  rule  that  one  judge  should  not  review  the 
orders  of  another.     Supreme  Ct.  Sp.  T.,  Thompson  ®.  Erie  Railw. 
Co.  (No.  3),  Ante,  233. 

12.  An  order  to  show  cause  is,  in  effect,  merely  a  short  notice  of  motion, 
and  is  not  to  be  regarded  for  any  purpose  as  indicating  any  opinion 
of  the  court  on  the  merits  of  the  application.     Ib. 

13.  Where  an  order  is  taken  by  default,  without  hearing  the  party 
against  whom  it  is  taken,   a  motion  to  open  it  (being  founded 
on  papers  showing  an  excuse)  is  not  a  review  of  a  previous  decision 
on  a  matter  whereon  both  parties  have  been  heard.     /Supreme  Ct., 
1870,  Bolles  v.  Duff,  56  Barb.,  567. 

14.  The  rule  that  a  motion  denied  by  one  judge  cannot  be  renewed  be- 
fore another  on  the  same  facts,  without  leave,  does  not  apply  to  the 
case  of  an  application  to  the  discretion  of  the  court  to  allow  bail  to 
surrender  as  matter  of  favor,  upon  excuse  for  delay,  after  an  applica- 
tion for  exoneration  as  matter  of  right  has  been  denied  on  the 
ground  that  the  strict  time  had  passed.     Ct.  of  App.,  1870,  Hall  v. 
Emmons,  Ante,  370. 

15.  "When  a  second  motion  is  based  upon  a  new  state  of  facts  arising 
since  the  first  decision  was  made,  it  is  not  necessary  that  leave  to 
make  the  motion  should  be  obtained.    It  may  be  made  as  a  matter 
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NEW   TRIAL. 


of  right.     [Explaining  51  Barb.,    868.]     Supreme    Ct.,  1870,  Erie 
Railw.  Co.  v.  Ramsey,  57  Barb.,  449. 

DEFAULT,  1 ;  EXECUTION,  8 ;  FORMER  ADJUDICATION,  1 ;  NEW  TRIAL, 
1 ;  RECEIVER,  7;  STAY  OF  PROCEEDINGS,  1. 

MORTGAGE. 

A  mortgagor  who  has  sold  the  land  to  a  purchaser  who  covenanted  to 
pay  the  bond  and  mortgage  as  a  part  of  the  price,  since  he  becomes 
only  a  surety  for  the  debt,  may,  if  the  purchaser  do  not  pay  it,  take 
an  assignment  thereof,  and  sue  in  his  own  name  to  compel  perform- 
ance of  the  covenant.  But  he  cannot  recover  more  than  he  has  paid. 
N.  T.  Superior  Ct.,  1869,  Mills  v.  Watson,  1  Sweeny,  374. 

MUNICIPAL  CORPORATIONS. 

A  city  inspector,  in  the  discharge  of  his  duties  under  the  health  ordi- 
nances, although  clothed  with  a  judicial  discretion,  yet  is  an  officer 
of  a  limited  and  special  jurisdiction ;  and  when,  in  any  given  case,  his 
power  is  challenged,  he  must  prove  facts  invoking,  or  tending  to 
invoke,  the  exercise  of  his  discretion.  Ct.  of  App.,  1870,  Underwood 
v.  Green,  42  N.  T.,  140 ;  reversing  3  JKobt.,  86. 

NEW  TRIAL. 

1.  A  new  trial  may  be  granted  on  motion,  even  after  judgment  entered. 
Supreme  Ct.  Sp.  T.,  1870,  Blydenburg  v.  Johnson,  Ante,  459. 

2.  The  affidavit  upon  which  a  motion  for  a  new  trial  is  founded,  must 
show  that  the  evidence  claimed  to  have  been  newly  discovered  could 
not  have  been,   with  reasonable  diligence,  ascertained  before  the 
trial.    A  want  of  recollection  of  any  existing  fact  is  not  a  ground  for 
a  new  trial.     [1  Gra.  &  Wat.  on  New  Trials,  473,  477.]     N.  T.  Supe- 
rior Ct.,  1869,  Quinn  v.  Lloyd,*  1  Sweeny*  253. 

8.  New  trial  of  an  action  against  a  carrier  by  water,  granted,  on  the 
ground  that  the  only  question  submitted  to  the  jury,  was  whether 
the  cask  was  properly  made,  instead  of  also  submitting  the  question 
whether  it  was  properly  stowed.  Tysen  v.  Moore,  56  Barb.,  442. 

4.  If  the  verdict  is  according  to  the  very  right  of  the  case,  on  the  facts 
found,  the  judgment  will  not  be  disturbed  on  any  question  of  form, 
when  there  is  no  exception  involving  any  error  in  matter  of  law. 
Supreme  Ct.,  1870,  Rainsford  v.  Rainsford,  57  Barb.,  58. 

6.  Although  the  judge  in  his  charge  may  have  stated  that  there  was 
no  evidence  on  a  specified  point,  the  court  may,  if  there  was  evidence 

*  Reversed  on  another  ground,  in  41  N.  T.t  849. 
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thereon,  presume  that  the  jury  considered  it  in  determining  on  their 
verdict.  JV.  T.  Superior  Ct.,  1869,  Herst  v.  De  Comeau,  1  Sweeny, 
590. 

6.  If  there  are  no  exceptions,  a  verdict  of  a  jury  and  judgment  thereon 
•will  not  be  disturbed,  where  there  is  competent  evidence  to  support 
it,  merely  because  there  is  some  preponderance  of  evidence  the  other 
way.    N.  T.  Superior  Ct.,  1869,  Roe  v.  Conger,  1  Sweeny,  382. 

7.  A  verdict  may  be  set  aside,  on  motion,  upon  a  case  made,  for  a  mis- 
direction of  the  judge  which  improperly  influenced  the  verdict, 
although  no  exception  was  taken  at  the  time  of  the  charge.     [4 
Wend.,  514;  1  Id.,  511;  3  Id.,  418;  Hill  &  D.,  243.]     Supreme  Ct., 
1869,  Benedict  v.  Johnson,  2  Lans.,  94.     And  see  Lennox  v.  Hop- 
pock.  1  Sweeny,  466. 

8.  The  power  given  to  the  court  by  2  Bet.  Stat.,  309,  §  37,  to  set  aside 
a  judgment  in  ejectment  as  matter  of  course, — extends  under  the 
Code  only  to  actions  of  the  same  nature,  that  is,  for  the  recovery  of 
real  property  or  the  possession   thereof.    It  does  not  extend  to 
an  action  by  executors  to  set  aside,  for  fraud  and  undue  influence,  a 
deed  obtained  from  their  testator,  of  lands  of  which  his  will  gives 
them  a  power  of  sale.     Ct.  of  App.,  1870,  Shumway  v.  Shumway,  42 
JT.  T.,  145  ;  affirming  1  Lans.,  474. 

APPEAL,  26 ;  EXCEPTIONS,  3 ;  TKIAL,  1. 

NEW  YORK  (CiTT  OF). 

1.  The  provision  of  the  statute  (Laws  of  1857,  ch.  446),  that  proceed- 
ings of  the  corporation  of  the  city  of  New  York  laying  assessments 
shall  be  published  in  the  daily  papers, — is  directory.    But  the  clause 
declaring  that  all  resolutions  and  reports  recommending  a  specific 
improvement,  taxing  the  citizens,   shall  not  be  passed  until  such 
notice    has   been    published    at    least    two    days,  is  prohibitory. 
Supreme  Ct.  Sp.  T.,  1870*  Douglass,  Matter  of,  Ante,  84. 

2.  If  two  days  elapse  between  the  publication  and  the  passage  of  the 
resolution,  one  publication  is  sufficient.     The  object  was  to  give  two 
days  after  publication  before  the  adoption  of  the  resolution.    IT). 

3.  The  adoption  of  the  resolution  intended  by  the  statute  is  its  passage 
by  loth  boards ;  and  it  is  only  necessary  that  two  days  after  publica- 
tion should  intervene  between  its  introduction  and  its  final  passage 
in  both  boards.    J&. 

4.  When  the  same  person  owns  several  lots,  and  the  numbers  are  given 
both  for  wards  and  streets,   the  fact  that  the  amount  for  all  is 
included  in  one  sum,   is  no  ground  for  vacating  the  assessment. 
Supreme  Ct.  Sp.  T.,  1870,  Matter  of  Anderson,  39  How.  Pr.,  184. 
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NON-IMPRISONMENT  ACT. 
ARREST,  6. 
NONSUIT. 

While  a  court  can  nonsuit  the  plaintiff  suing  for  damages  for  personal 
injury  where  his  own  negligence  is  palpable  or  patent,  it  has  no  right 
to  draw  inferences  of  fact  to  be  derived  from  the  facts  and  circum- 
stances proved,  unfavorable  to  the  plaintiff,  and  upon  such  inferences 
to'  decide  the  case.  It  is  the  exclusive  province  of  the  jury  to  deter- 
mine what  are  the  inferences  of  fact  to  be  deduced  from  the 
testimony  to  the  same  extent  that  it  is  to  decide  the  facts  when  the 
evidence  is  conflicting.  [13  N.  Y.  (3  Kern.),  533.]  Ct,  of  App.,  1870, 
Gonzales  v.  N.  Y.  &  Harlem  R.  R.  Co.,  39  Sow.  Pr.,  407  ;  reversing 
1  Sweeny,  506. 

NOTICE. 

APPEAL,  16,  17 ;  MECHANIC'S  LIEN,  3 ;  RAILROAD  COMPANIES,  1. 
NOTICE  TO  QUIT. 

COMPAINT,   9. 

OFFER  OF  JUDGMENT. 

COSTS,  13;  JUDGMENT,  6;  JUSTICES'  COURTS,  14. 

OFFICER. 

1.  The  fact  that  a  ministerial  officer  has  a  discretion  in  regard  to  the 
mode  of  discharging  a  duty  imperatively  imposed  on  him  by  law, 
does  not  entitle  him  to  the  immunity  of  a  judicial  officer.     Ct.  of 
App.,  1870,  Hicks  v.  Dorn,  Ante,  47. 

2.  If  he  improperly  discharge  such  duties,  he  is  liable  to  a  person  in- 
jured thereby.    75. 

CAUSE  OP  ACTION,  1 ;  MUNICIPAL  CORPORATION. 

PARENT  AND   CHILD. 

A  mother  may  apprentice  an  infant  by  complying  with  the  require- 
ments of  2  Key.  Stat.,  154,  §  1,  but  where  she  makes  an  indenture 
•which  does  not  comply  with  such  requirements,  and  covenants 
therein  not  to  entice,  or  cause  the  infant  to  be  enticed,  she  is  es- 
topped from  asserting  a  right,  based  upon  a  defect  in  the  indenture, 
to  take  away  the  infant  from  the  custody  of  him  to  whom  she  has 
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apprenticed  it.     Supreme  Ct.  Sp.  T..  1869,  People  ex  reL  Barbour  v. 
Gates,  39  How.  Pr.,  74. 

PARTIES. 

1.  If  the  plaintiff  is  not  the  real  party  in  interest,  that,  of  itself,  under 
section  111  of  the  Code,  is  a  bar  to  all  further  proceedings,  and  a 
complete  defense  as  against  the  plaintiff,  even  in  an  action  on  ne- 
gotiable paper.     Supreme  Ct.,  1868,  Eaton  v.  Alger,  57  Barb.,  179. 

2.  Plaintiff,  claiming  the  chose  in  action  under  an  assignment  in  which 
the  words  "  executor  of  estate  of  R.  A.  Miller,"  are  added  to  his 
name,  may  sue  thereon  in  his  individual  right,  especially  if  there  be 
no  evidence  that  there  was  any  such  testator,  estate,  or  executorship. 
N.  T.  Superior  Ct.,  1869,  Mills  ®.  Watson,  1  Sweeny,  374. 

3.  In  an  action  brought  on  a  promissory  note  since  the  Code,  the  de- 
fendant has  a  right  to  prove  that  the  plaintiff  is  not  the  real  owner 
of  the  note.     Supreme  Ct.,  1868,  Eaton  v.  Alger,  57  Barb.,  179. 

4.  One  who  is  the  real  party  in  interest  in  the  making  of  a  bet  and  the 
depositing  of  stakes,    may  bring  an  action  to  recover  back  the 
amount  from  the  winner,  under  1  Rev.  Stat.,  662,  §§  8,  9,  notwith- 
standing the  fact  that  the  bet  was  made  by  a  third  person  acting  in 
his  own  name,  without  disclosing  that  he  acted  for  plaintiff.     In  the 
absence  of  any  fraudulent  concealment  or  misrepresentation,  the  fact 
that  defendant  intended  to  make  the  bet  with  such  third  person, 
not  with  the  plaintiff,  is  no  defense.     Supreme  Ct.,  1868,   Pulver  v. 
Burke,  56  Barb.,  390. 

5.  The  general  guardian  of  an  infant  is  a  trustee  of  an  express  trust, 
and  may  bring  an  action  in  reference  to  the  personal  estate  as  well  as 
in  reference  to  the  rents  and  profits  of  the  real  estate  of  the  ward. 
Supreme  Ct.,  1868,  Thomas  v.  Bennett,  56  Barb.,  197. 

6.  An  attorney  of  the  court  is  not  a  proper  party  to  an  action  to 
restrain  his  clients  from  the  prosecution  of  a  suit,  where  nothing  is 
alleged  against  him,   except  that  he  was  discharging  his  duty  as 
attorney  in  prosecuting  the  action,  and  no  relief  but  an  injunction  is 
demanded  as  against  him.     Supreme  Ct.  Sp.  T.,  1870,  Ely  v.  Lowen- 
stein,  Ante,  37. 

7.  Under  the  present  practice,  a  joint  action  may  be  brought  against 
several  defendants  to  recover  rent  reserved  upon  land  owned  in 
severalty  by  them,  where  the  interest  of  each  is  unknown  to  plaintiff; 
and  a  several  judgment  may  be  rendered  against  them.     This  would 
not  be  uniting  actions  against  different  persons  upon  several  con- 
tracts. Before  the  Code,  a  bill  for  discovery  would  have  been  proper 
in  such  a  case;  but  now,  under  section  118  of  the  Code  of  Procedure, 
any  person  who  is  a  necessary  party  to  a  complete  settlement  of  a 
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controversy,  may  be  joined  as  defendant.    Supreme  Ct.  Circ.,  1853, 
Van  Rensselaer  v.  Layman,  39  How.  Pr.,  9. 

8.  Two  towns  were  jointly  liable  for  the  building  of  a  bridge,  and  the 
officers  of  one  paid  their  half,  and  the  officers  of  the  other  promised 
the  builder  that  they  would  pay  their  half,  if  he  would  make  certain 
modifications,  which  he  did. — Held,  that  an  action  lay  against  the 
latter  officers  without  joining  the  former.    Supreme  Ct.,  1870,  Harris 
9.  Houck,  57  Sari.,  619. 

9.  Even  had  there  been  no  new  separate  contract,  the  commissioners 
of  the  respective  towns  might  have  been  sued  separately,  under  the 
act  of  1857,   ch.  383,  §  2,  which  amends  the  act  of  1841  in  this 
respect.    J&. 

10.  Upon  a  policy  issued  to  A.,  but  loss  if  any  u  payable  to  B.  &  Co.  & 
C.,  as  their  interest  shall  appear,"  the  insured  may  maintain  an  action 
in  his  own  name  without  joining  the  others ;  and  proof,  on  the  trial, 
that  the  others  claim  an  interest,  will  not  defeat  the  action  if  it  does 
not  appear  that  they  have  asserted  any  claim  against  the  insurers.* 
Supreme   Ct.,  1869,   Owen  v.  Farmers'   Joint   Stock  Ins.    Co.,  57 
Barb.,  518. 

11.  In  the  absence  of  any  statute  authorizing  actions  on  behalf  of  a 
religious  corporation  to  be  brought  in  the  name  of  its  president,  an 
action  on  a  contract  made  with  the  corporation  in  its  corporate 
name,  must  be  brought  in  the  name  of  the  corporation,  and  not  in 
that  of  the  president.     Supreme  Ct.,  1868,  Lowenthall  v.  Wiseman, 
56  Barb.,  490. 

12.  A  part  of  the  directors  of  a  railroad  corporation  cannot  sustain  an 
action  against  other  directors  of  the  corporation,  the  corporation 
itself,    and  holders  of  preferred  stock,  to  restrain  defendants  from 
further  prosecution  of  actions  against  said  corporation.     It  seems, 
that  the  corporation  itself  can  alone  sustain  such  an  action,  being 
the  real  party  in  interest.     Supreme   Ct.   Sp.    T.,  1868,  Gould  v. 
Thompson,  39  How.  Pr.,  5. 

13.  If  an  action  is  brought  against  an  association  by  a  firm,  several  of 
the  partners  being  also  members  of  the  association,  but  not  joined  as 
defendants,  and  the  defense  of  nonjoinder  is  not  properly  pleaded, 
the  action  cannot  be  defeated  by  the  objection  that  one  member  of 
the  association  may  not  sue  another.     [18  N.  Y.,  74.]     Supreme  Ct., 
1870,  Kingsland  v.  Braiited,  2  Lam.,  17. 

14.  The  joinder  of  law  and  equity  jurisdiction  under  the  Code  renders 

*  The  facts  making  the  decision  on  this  point  clear,  which  are  con- 
tained in  the  printed  case  in  this  cause,  do  not  appear  in  the  report  in 
Barbour. 
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unavailing  as  a  defense  the  objection  that  one  member  of  the  asso- 
ciation may  not  sue  the  association.    /&. 

15.  Though  the  act  of  1849  (p.  389)  applies  to  associations  having 
shareholders  only,  the  act  of  1851  (p.  838)  extends  its  provisions  to 
any  association  of  not  less  than  seven  persons  having  any  interest  in 
property,  right  of  action,  or  demand,  jointly  or  in  common,  or  who 
may  be  liable  to  any  action  for  or  on  account  of  such  interests.     /J. 

16.  An  action  which  merely  seeks  to  restrain  an  unincorporated  asso- 
ciation, by  injunction,  from  carrying  into  effect  its  resolution  of  sus- 
pension against  one  of  the  members  of  the  association,  even  when 
the  suspension  is  not  provided  for  within  the   constitution  and 
by-laws  of  the  association,  is  not  within  the  meaning  of  the  acts  of 
1849  (ch.  258,  p.  389)  and  1851  (ch.  455,  p.  838),  and  is  not  well 
brought  against  the  president  of  the  association  merely.     Supreme 
Ct.,  1869,  Rorke  v,  Russell,  2  Lam.,  244. 

17.  Those  acts  were  intended  to  apply  to  suits  having  in  view  a  remedy 
against  the  joint  property  and  effects  of  such  bodies.    /&. 

18.  In  an  action  on  a  judgment,  to  recover  from  the  administrator  of 
one   deceased  debtor,  on   allegations  that  the  surviving  debtor  is 
insolvent,  the  latter  is  a  proper,  if  not  a  necessary  party.     Supreme 
Ct.,  1869,  Stahl  «.  Stahl,  2  Lans.,  60. 

19.  Where  an  action  is  brought  against  partners,  or  an  association 
unincorporated,  and  some  are  omitted,  those  who  are  sued  can  only 
take  advantage  of  such  omission  by  pleading  it.     It  is  not  enough  to 
object  that  there  are  others  who  are  liable,  but  the  names  must  be 
given.     Supreme  Ct.,  1870,  Kingsland  v.  Braisted,  2  Lans.,  17. 

20.  Where  the  defect  of  parties  appears  on  the  face  of  the  complaint, 
the  question  can  be  raised  by  demurrer  only.    [Code  of  Pro.,  §§  144- 
147.]     Ct.  ofApp.,  1869,  Marvin  ».  Inglis,  39  How.  Pr.,  329. 

AMENDMENT,  8;  APPEAL,  12;  BANKRUPTCY;  CORPORATION,  6;  CRED- 
ITOR'S ACTION,  1 ;  DEED,  2  ;  HUSBAND  AND  WIFE,  1 ;  INSANE  PER- 
SONS, 1 ;  JOINT  STOCK  ASSOCIATIONS,  1 ;  JUDGMENT,  1 ;  MORT- 
GAGE ;  POOR  ;  PRINCIPAL  AND  AGENT,  1 ;  RAILROAD  COM- 
PANIES, 3,  5 ;  PARTITION  ;  TRESPASS. 

PARTITION. 

A  suit  for  partition  i»  not  authorized,  either  by  statute  or  at  com- 
mon law,  between  husband  and  wife,  of  land  conveyed  to  them  and 
to  their  heirs  and  assigns,  by  a  deed  not  indicating  that  they  are  to 
hold  as  joint  tenants  or  tenants  in  common,  or  have  a  severabie 
interest.  Supreme  Ct.  Sp.  T.,  1871,  Miller  v.  Miller,  Ante,  444. 
AMENDMENT,  4. 
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PENALTIES. 
EXCISE,  1. 

PETITION. 
RAILROAD  COMPANIES,  1. 

PLACE    OF    TRIAL. 

1.  An  action  of  an  equitable  nature,  to  enjoin  the  erection  of  a  bridge 
across  a  street,  on  account  of  apprehended  injury  to  the  plaintiff's 
premises  thereon,  is  an  action  which  must  be  tried  in  the  county 
where  the  property  is  situated,  under  subd.  1  of  §  123  of  the  Code  of 
Procedure,  for  it  is  an  action  for  an  injury  to  real  property.     Ct.  of 
App.,  1870,  Leland  v.  Hathorne,  Ante,  97. 

2.  An  action  to  rescind  a  contract  for  the  purchase  of  land,  on  the 
ground  of  fraud,  is  not ' '  an  action  for  the  recovery  of  real  property, 
,or  of  an  estate  or  interest  therein,  or  for  the  determination  in  any 
form  of  any  such  right  or  interest,"  within  the  meaning  of  the  pro- 
visions of  the  Code  of  Procedure,  relative  to  local  actions,  and  the 
changing  of  the  place  of  trial.     Supreme  Ct.  Sp.  T.,  1870,  Ely  ». 
Lowenstein  (No.  2),  Ante,  42. 

8.  The  question  to  be  litigated  in  such  an  action  is  the  same  as  if  the 
contract  related  to  the  sa]e  of  personal  property  ;  and  the  fact  that 
the  judgmpnt  may  incidentally  affect  some  right  or  interest  of  the 
parties  in  real  estate,  does  not  bring  the  case  within  the  statute.  JJ. 

4.  The  words  "  for  the  determination  in  any  form  of  such  right  or  in- 
terest," mean  the  direct  and  specific  determination  in  form  and  sub- 
stance upon  the  cause  of  action  alleged,  and  not  an  incidental  ef- 
fect, n. 

PLEADING. 

1.  The  principles  of  pleading  under  the  Code  of  Procedure, — stated. 
Conaughty  v.  Nichols,  42  N.  T.,  83. 

2.  A  defendant  will  not  be  held  liable  for  rent  as  an  equitable  assignee 
of  a  lease,  upon  the  ground  of  the  privity  of  estate  existing  between 
him  and  the  lessor,  unless  charged  as  such  in  the  pleadings.    N.  Y. 
Superior  Ct.,  1870,  Mason  v.  Breslin,  Ante,  427. 

8.  A  pleading  should  not  be  struck  out  as  frivolous,  on  motion,  unless 
it  appears  to  the  court  to  be  such,  on  inspection,  without  argument. 
If  argument  be  necessary,  the  party  aggrieved  should  be  left  to  a  de- 
murrer.    Supreme  Ct.,  1870,  Crucible  Co.  v.  Steel  "Works,  Ante,  195. 
ACTION,  1 ;  AMENDMENT,  1 ;  ANSWER,  1 ;  COMPLAINT,  1 ;  COUNTER*- 
CLAIM  ;  DEFENSES,  2 ;  DEMAND  BEFORE  SUIT,  2 ;  DEMURRER, 
1 ;  INDICTMENT,  1 ;  LIMITATION  OF  ACTIONS,  4 ;  TRIAL,  8. 
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PRINCIPAL  AND  AGENT. 


POOR. 

1.  Superintendents  of  the  poor  may  sue  in  their  individual  names,  -with 
the  addition  of  the  name  of  their  office.     [18  Barb.,  100 ;  11  Id., 
117  ;  9  Id.,  260  ;  3  Den.,  183.  Disapproving  8  Paige,  406.]     Supreme 
Ct.,  1808,  Alger  9.  Miller,  56  Barb.,  227. 

2.  In  an  order  for  the  support,  by  children,  of  a  poor  parent,  under  1 
R&D.  Stat.,  614,  §  1,  &c.,  it  is  not  essential  that  all  be  required  to  con- 
tribute, nor  to  contribute  equally.     Supreme  Ct.,  1870,  Stone  e.  Bur- 
gess, 2  Lans.,  439. 

3.  The  liability  of  the  children  under  the  order  is  several,  and  not 
joint.    75. 

POWERS. 

Equity  will  remedy  the  defective  execution  of  a  power  in  favor  of  the 
creditors  of  the  donee  of  the  power,  but  not  in  favor  of  the  creditors 
of  one  for  whom  such  donee  merely  becomes  surety.  Supreme  Ct. 
Sp.  T.,  1870,  Marvin  ».  Smith,  56  Barb.,  600. 

POWERS  OF  ATTORNEY. 

A  power  of  attorney  is  not  revoked  by  the  subsequent  insanity  of 
the  principal ;  and  the  transactions  of  the  agent  after  the  insanity 
of  the  principal,  and  before  inquisition,  with  persons  ignorant  of  the 
insanity  of  the  principal,  are  binding  upon  the  principal.  Ct.  of 
App.,  1870,  Brown  ®.  Nichols,  Ante,  1. 

PRINCIPAL  AND  AGENT. 

1.  Where   an  association  for  the  purpose  of  manufacturing  cheese, 
leased  their  factory,  &c.,  and  all  the  permanent  requisites  for  making 
cheese,  were  to  supply  the  milk,  and  remained  owners  of  the  milk, 
curd,  whey,  and  cheese,  until  sold ;  and  the  lessee  was  to  furnish  all 
the  other  materials  used  in  the  manufacture,  was  to  effect  insurance, 
make  sales,  &c.,  and  receive  a  stated  sum  for  every  one  hundred 
pounds  sold, — Held,   notwithstanding  the   contrary  belief  of    the 
lessee,  that  he  was  the  agent  of  the  "patrons,"  or  members  of  the 
association ;  and  that  they  were  liable  in  damages  for  frauds  in  the 
making  of  cheese  bought  by  plaintiff.     Supreme  Ct.,  1869,  Durst  v. 
Burton,  2  Lum.,  137. 

2.  It  is  because  the  principal  receives  more  in  consequence  of  the  fraud 
of  his  agent,  in  the  sale  of  his  property,  than  he  otherwise  would, 
that  the  law  holds  him  as  having  adopted  the  act  of  his  agent.     II. 

3.  Although  an  agent  to  purchase,  who  pays  the  purchase  money,  has 
a  lien  on  the  goods  purchased  for  his  disbursements  and  commia- 
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QUESTIONS  OF  LAW  AND  FACT. 


sions,  he  is  not  obliged  to  resort  to  the  goods  in  the  first  instance  for 
re-imbursement ;  but  if,  after  demand,  the  principal  does  not  re-im-- 
burse  the  agent  and  pay  his  disbursements,  charges,  and  com- 
missions, he  may  immediately  sue  the  principal  for  the  amount 
expended  in  the  purchase,  and  for  the  amount  of  his  disbursements, 
charges,  and  commissions,  -without  resorting  to  the  goods  purchased. 
N.  T.  Superior  Ct.,  1869,  Hoy  v.  Reade,  1  Sweeny,  626. 

PROBATE. 

WILL. 
PROMISE  OP  MARRIAGE. 

On  a  promise  of  marriage  not  fixing  a  definite  time,  but  merely 
to  marry  "  in  the  fall,"  a  refusal  in  the  fall  will  sustain  an  action, 
without  waiting  until  the  whole  of  that  season  has  passed.  Ct.  of 
App.,  1870,  Burtis  v.  Thompson,  42  N.  T.,  246. 

• 

PUBLIC  ADMINISTRATOR 

EXECUTORS  AND  ADMINISTRATORS. 

QUESTIONS  OP  LAW  AND  FACT. 

1.  On  the  question  as  to  whether  there  was  an  actual  change  of  pos- 
session, if  plaintiff  gives  evidence  tending  to  prove  sufficient  facts  to 
constitute  an  actual  change,  and  the  defense  introduces  evidence 
contradictory  thereof,  then  it  becomes  a  question  of  fact  for  the  jury 
to  decide,  under  proper  instructions  from  the  court  upon  the  con- 
flicting evidence,  whether  there  has  been  such  actual  change  or  not. 
But  when  the  facts  are  uncontroverted,  then  the  question  whether 
their  effect  is  to  constitute  an  |ctual  change  becomes  a  question  of 
law  for  the  court.    [3  Sandf.,  69.]     N.  Y.  Superior  Ct.,  1869,  McCar- 
thy v.  McQuade,  1  Sweeny,  387. 

2.  A  question  of  waiver,  when  not  supported  by  unconflicting  evidence, 
being  a  question  of  intent,  is  for  the  jury,  and  not  for  the  court. 
N.  T.  Superior  Ct.,  1869,  Lennox  v.  Hoppock,  1  Sweeny,  466,  469. 

3.  In  an  action  against  a  physician  for  defamation,  in  saying,  while 
testifying  on  a  probate  of  a  will,  that  plaintiff,  who  attended  testa- 
tor, was  a  quack,  the  question  whether  the  statement  was  privileged, 
— Held,  a  question  of  conduct,  motive,  and  good  or  bad  faith,  and  a 
question  for  the  jury,  not  for  the  court     Ct.  of  App.,  1870,  White  v. 
Carroll,  42  ft  T.,  161. 

4.  Where  the  mortgagee  in  a  chattel  mortgage  on  a  stock  of  goods 
allowed  the  mortgagor  to  sell  on  his  own  account, — Held,  that  the 
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RAILROAD   COMPANIES. 


question  of  fraud  was  one  for  the  jury.     Ct.  of  App.,  1870,  Frost  v. 
Warren,  42  N.  T.,  204. 

5.  In  the  absence  of  a  sufficient  platform,  or  any  directions  to  passen- 
gers how  to  get  on,  plaintiff,  in  an  unusual  crowd  of  passengers, 
attempted  to  get  upon  the  train  while  in  motion,  at  a  station  where 
the  trains  frequently  received  passengers  in  that  manner  without  en- 
tirely stopping. — Held,  that  negligence  on  the  part  of  the  plaintiff 
and  the  company  respectively,  were  proper  questions  for  the  jury. 
Supreme  Ct.,  1870,  Phillips  v.  Rensselaer  &  Saratoga  R.  R.  Co.,  57 
Barb.,  644. 

CHATTEL  IMfoiiTaAGE,  1 ;  TRIAL,  17. 

^  RAILROAD  COMPANIES. 

1.  Under  the  general  railroad  law  (Laws  0/1850,  221,  ch.  140,  §  22), — 
which  allows  a  party  aggrieved  by  the  proposed  location  of  a  rail- 
road to  apply  to  a  justice  of  the  supreme  court  for  the  appointment 
of  commissioners  to  examine  the  proposed  route,  and,  after  hearing 
the  parties,  to  affirm  or  alter  the  same, — it  is  not  necessary  for  the 
petitioner  to  give  to  the  railroad  company  notice  of  the  presentation 
of  his  petition  for  the  appointment  of  commissioners,  nor  have  the 
railroad  company  the  right  to  appear  and  litigate  before  the  judge 
the  question  of  such  appointment.     Notice  of  the  hearing  before  the 
commissioners  is  the  only  notice  which  need  be  given.    Supreme  Ct., 
1870,  Matter  of  Hartman,  Ante,  124. 

2.  In  determining  the  compensation  to  be  paid  to  land  owners  whose 
property  is  taken  under  the  general  railroad  act  as  amended,  the 
owner  is  entitled  to  an  allowance,  not  only  for  the  actual  value  of  the 
piece  taken,  and  for  the  depreciation  of  the  residue  of  the  lot  from 
which  it  is  taken,  by  such  separation,  but  also  for  any  depreciation 
caused  by  the  use  to  which  the  piece  taken  is  to  be  appropriated. 
The  true  question  is,  what  will  the  place,  as  a  whole,  bring  in  the 
market  after  the  railroad  is  constructed  ? — and  every  thing  which 
shall  depreciate  the  value  of  that  residue,  such  as  exposure  to  fire, 
difficulty  of  access,  annoyance  of  noise,  smoke,  danger  of  use,  ought 
to  be  taken  into  account.  [Following  13  Barb.,  169 ;  17  Wend.,  670  ; 
18  Barb.,  80 ;  2  Mete.,  147  ;  3  Gush.,  107  ;  and  overruling  16  Barb., 
68.]      Supreme   Ct.,    1868,   Matter    of    Utica,   &c.  R.   R.  Co.,  56 
Barb.,  456. 

3.  Under  ch.  270  of  Laws  of  1847, — which  makes  connecting  companies 
liable  as  carriers, — a  foreign  corporation  having  one  terminus  of 
their  road  in  this  State,  and  there  receiving  property  in  course  of 
transportation,  may  be  held  liable  for  a  loss  on  a  connecting  road 
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•which  is  wholly  without  this  State.     [24  N.  Y.,  2C9.]     Supreme  Ct., 
1869,  Root  v.  Great  Western  Railw.  Co.,  2  Lans.,  199. 

4.  The  statute  applies,  although  the  loss  was  not  owing  to  the  fault  of 
the  connecting  companies.    Ib. 

5.  The  true  construction  of  the  act  of  1847  (ch.  270,  §  9),  is,  that  each 
intermediate  carrier,  as  well  as  the  first,  who  receives  property  to  be 
transported  to  a  point  on  the  line  of  a  connecting  road,  without  an 
express  limitation  of  its  liability,  is  responsible  for  transportation 
over  its  own  road,  and  also  over  every  other  connecting  road  on 
which  it  must  subsequently  be  carried  to  reach  its  destination.     It 
is  not  material  to  his  liability  whether  the  previous  carrier  has  been 
relieved  from  his  liability  imposed  by  statute  or  not.    Jft. 

6.  It  seems,  that  trustees  of  mortgage  bondholders  of  a  railroad,  under 
a  decree  of  foreclosure,  are  under  a  duty  to  bid  in  the  property,  even 
though  provisions  of  the  decree  do  not  expressly  authorize  it.    Rogers 
t?.  Wheeler,  2  Law.,  486. 

RE-ARGUMENT. 

If  a  motion  for  leave  to  re-argue  is  made,  it  will  not  be  granted  unless 
it  appears  that  there  is  some  decision  or  some  principle  of  law  which 
would  have  a  controlling  effect,  and  which  has  been  overlooked  ;  or 
that  there  has  been  a  misapprehension  of  facts ;  and  even  in  these 
cases  it  will  not  be  granted  when  there  is  a  remedy  by  appeal.  Su- 
preme Ct,  1870,  Bolles  *>.  Duff,  56  Barb.,  567. 

APPEAL,,  35,  36 ;  REHEABING. 

RECEIVER. 

1.  In  an  action  between  partners  for  a  settlement  of  the  copartnership 
affairs,  a  receiver  will  not  be  appointed,  to  sell  stocks  owned  by  the 
parties  jointly  where  there  is  no  allegation  of  threatened  or  appre- 
hended acts,  or  of  insolvency,  and  the  defendant  denies  the  equity 
of  the  complaint,  and  offers  to  transfer  one  half  of  the  stock  to  the 
plaintiff,  and  to  indemnify  him  for  any  balance  that  may  be  estab- 
lished in  his  favor.     Supreme  Ct.,  1865,  Buchanan  v.  Comstock,  57 
Barb.,  568. 

2.  A  receiver  will  not  be  appointed  of  specific  property  alleged  to 
belong  to  a  partnership,  without  proof  satisfactory  to  the  court  that 
the  property  is  in  fact  that  of  the  partnership.    N.  Y.  Superior  Ct., 
1869,  Gregory  v.  Gregory,  1  Sweeny,  613. 

8.  A  foreign  corporation  had  never  filed  in  the  office  of  the  secretary 
of  state  any  designation  of  persons  upon  whom  papers  could  be 
served.  It  had  refused  payment  to  its  judgment  creditors,  had  dis- 
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continued  its  organization,  had  sold  its  property  to  another  corpora- 
tion, and  the  officers  thereof  had  become  officers  of  the  new  corpora- 
tion, and  had  in  their  possession  the  avails  of  such  sale  of  the 
property  of  the  old  corporation. — Held,  that  a  receiver  might 
be  appointed,  ex-parte,  upon  application  by  a  judgment  creditor. 
Supreme  Ct.,  1870,  De  Bemer  «.  Drew,  57  Barb.,  438  ;  S.  C.,  39  How. 
Pr.,  466. 

4.  A  motion  for  a  receiver  should  not  be  denied  merely  on  the  ground 
that  third  persons  are  necessary  parties,  for  they  may  be  subsequently 
brought  in.     Supreme  Ct.  Sp.  T.,  1870,  Barclay  v.  Quicksilver  Mining 
Co.,  Ante,  283. 

5.  The  court  may,  by  order  in  the  nature  of  an  interlocutory  decree, 
direct  its  receiver  in  the  action  to  surrender  the  property  in  his  pos- 
session,  as  such  receiver,  to  some  of  the  parties  in  the  action,  to 
another  receiver,  or  even  to  a  third  party  claiming  it.     Supreme  Ct., 
1870,  People  v.  Church,  2  Lans.,  459 ;    affirming  People  v.  Albany 
&  Susquehanna  R.  R.  Co.,  8  Abb.  Pr.  N.  S.,  122. 

6.  Whether  such  order  be  interlocutory  or  final,  an  appeal  lies,  to  the 
general  term,  at  least.    Ib. 

7.  Persons  with  whom  a  contract  has  been  made  by  a  receiver,  under 
sanction  of  the  court,  have  a  right  to  notice  and  a  hearing,  upon  a 
motion  to  modify  the  contract  and  the  instructions  of  the  receiver  in 
reference  thereto    Supreme  Ct.,  Sp.  T.,  1869,  Mooney  ®.  British  Com- 
mercial Life  Ins.  Co.,  Ante,  103. 

8.  The  court,  in   directing  a  receiver  of  an  insurance  company  to 
re-insure  for  the  benefit  of  policy-holders,  should  give  a  preference 
to  domestic  companies,  and  to  the  one  which  will  afford  the  best 
security,  notwithstanding  many  policy-holders  unite  in  preferring 
another  company,     /ft. 

9.  The  policy-holders  have  no  positive  right  of  selection ;  but  the 
court  must  exercise  its  discretion  for  the  protection  of  all  con- 
cerned.    It. 

10.  Where  an  action  is  brought  in  a  State  court,  between  partners,  to 
obtain  a  dissolution  of  partnership,  and  receivers  are  appointed,  who 
take  possession  of  the  partnership  property,  the  power  of  an  assignee 
in  bankruptcy,  appointed  in  the  United  States  district  court,  in  pro- 
ceedings subsequently  commenced,  to   administer  the  bankrupt's 
estate,  is  subject  to  the  lien  of  the  State  court.    N.  7.  Superior   Ct. 
Sp.  T.,  1870,  Clark  v.  Binninger,  39  Bow.  Pr.,  363. 

11.  The  entry  of  a  judgment  in  favor  of  the  defendant    ends  the 
functions  of  the  receiver,  although  he  is  not  discharged  without 
special  order.     N.  T.  Superior  Ct.  Sp.  T.,  1870,  Ireland  v.  Mchols, 
Ante,  71. 

BANKRUPTCY  ;  COMPLAINT,  19 ;  CORPOKATION,  6. 
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REFERENCE. 


RECORDING  DEEDS. 

1.  An  instrument  recorded  in  the  books  of  deeds,  not  operative  as 
notice  of  an  assignment  of  a  mortgage.     Ct.  of  App.,  1870,  Purdy  v. 
Huntington,  42  N.  T.,  334 ;  reversing  46  Barb.,  389. 

2.  An  assignee  of  a  mortgage  is  a  purchaser  of  real  estate  within  the 
intent  of  the  recording  act,  1  Sec,  Stat.,  756.    Supreme  Ct.,  1870, 
Belden  v.  Meeker,  2  Lans.,  470. 

3.  The  record  of  a  mortgage  is  constructive  notice  of  its  existence ; 
and  the  omission  to  record  an  assignment  of  it  to  a  third  person,  does 
not  affect  its  priority  as  against  any  other  person  than  a  subsequent 
purchaser  of  the  mortgage  or  bond.     A  purchaser  of  the  mortgaged 
premises  takes  the  land  subject  to  the  mortgage,  irrespective  of  the 
ownership  of  the  mortgage.   Ct.  of  App.,  1870,  Purdy  «.  Huntington, 
42  N.  Y.,  334;  reversing  46  Barb.,  389. 

4.  The  mortgagee  of  land,  after  the  mortgage  was  recorded,  sold  and 
assigned  the  mortgage  to  A.,  and  subsequently,  but  before  the 
assignment  was  recorded,  he  took  a  conveyance  of  the  equity  of 
redemption  in  the  land  from  the  mortgagor,  and  sold  and  conveyed 
the  same  to  B.,  representing  that  there  was  no  incumbrance,  and  B. 
did  not  examine  the  record  or  inquire  as  to  the  mortgage. — Held, 
that  the  assignee  of  the  mortgage  did  not  lose  his  lien.     There  was 
here  no  merger,  for  the  mortgage  and  equity  were  not  held  by  the 
same    person  at  the  same  time ;    and  the  mortgage  being  itself 
recorded,  B.  had  constructive  notice  of  its  existence.    Ib. 

REFERENCE. 

1.  Section  271  of  the  Code  (as  to  compulsory  references)  is  subject  to 
the  constitutional  right  of  trial  by  jury ;  and  under  it  compulsory 
references  can  only  be  ordered  in  actions  on  contract.     Ct.  of  App., 
1870,  Townsend  v.  Hendricks,  40  How.   Pr.,   143;    reversing  39 
Id.,  475. 

2.  Plaintiff's  complaint  demanded  judgment  for  the  value  of  two  rail- 
road bonds,  and  for  divers  sums  of  money  which  he  claimed  to  have 
advanced  to  the  defendants,  with  interest,  basing  his  claim  upon  the 
allegations  as  to  each  of  the  items,  that  it  was  paid  to  the  defendants 
on  the  faith  of  representations  made  by  them  of  existing  facts ;  that 
all  these  representations  were  false,  and  known  by  the  defendants  to 
t>e  false,  and  made  with  intent  to  deceive  and  defraud  the  plaintiff: 
that  on  discovering  the  fraud,  the  plaintiff  demanded  the  return  of 
his  bonds,  and  the  re-payment  of  his  money ;  but  that  the  defendants 
refused  to  comply  witk  such  demands. 

Held,  that  the  action  was  one  founded  on  tort,  and  not  referable 
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against  the  will  of  either  party,  notwithstanding  that  the  answer  set 
up  a  counter-claim  involving  a  long  account.    IJ>. 

3.  Unless  the  action  is  from  its  nature  referable,  the  answer  cannot 
make  it  so.     Should  the  counter-claim  ever  require  examination,  a 
reference  could  be  ordered  after  trial  of  the  issues.     /J. 

4.  It  seems,  that  an  order  naming  a  referee,  and  a  time  and  place  to 
appear,  is  a  valid  appointment  of  a  referee.    Lewis  v.  Penfield,  39 
Sow.  Pr.,  490. 

5.  An  order  of  reference  of  the  trial  of  an  action,  one  of  the  issues  of 
which  involves  the  examination  of  a  long  account,  will  not  be 
reversed  on  appeal,  on  the  suggestion  that  such  issue  is  not  a  mate- 
rial issue.     Supreme  Ct.,  1870,  Lawless  v.  O'Mahoney,  Ante,  44. 

6.  If  defendant  would  claim  trial  by  jury  in  such  a  case,  he  must  first 
dispose  of  the  issue.    It. 

7.  Where  referees  are  authorized  by  statute  to  hear  and  determine  a 
controversy,  with  the  same  powers,  &c.,  as  referees  in  actions,  and 
are  required  to  report  to  the  supreme  court,  and  their  report  is  to  be 
conclusive  on  the  rights  of  the  parties,  if  not  set  aside  by  the  court, — 
that  court  have,  by  implication,  jurisdiction  of  the  matter,  and  judg- 
ment may  be  entered  on  the  report.     Ct.  of  App.,  1870,  Austin  v. 
Eawdon,  42  If.  F.,  155. 

8.  Such  judgment  is  not  merged  by  a  subsequent  judgment  recovered 
in  an  action  on  the  report.     Ib. 

9.  If  a  referee  in  his  report  states  only  a  general  conclusion,  without 
specifying  the  issues  upon  which  he  finds,  the  remedy  of  the  party 
aggrieved  is  by  a  motion  to  refer  ~back  the  cause  for  a  further  finding. 
A  motion  to  set  aside  the  report  as  irregular  is  not  proper,  and  should 
be  denied.    Supreme  Ct.,  1870,  Van  Slyke  v.  Hyatt,  Ante,  58. 

DIVORCE. 

REHEARING. 

1.  The  power  of  one  general  term,    or  one  special  term,  to  grant 
a  rehearing  of  a  matter  determined  by  a  previous  general  or  special 
term,  upon  a  hearing  of  both  parties,  though  unquestioned,  should 
be  rarely  exercised.    Supreme  Ct.^  1870,  Bolles  ®.  Duff,  56  Barb.,  567. 

2.  A  decision  made  after  hearing  both  parties  cannot  be  reviewed  on  a 
motion  to  vacate,  either  on  the  ground  of  misapprehension  or  any 
other,  founded  on  the  papers  then  before  the  court,  unless,  perhaps, 
by  the  very  judge  or  judges  who  made  the  decision.    J5. 

RELATION. 

The  doctrine  of  relation  is  an  equitable  fiction  to  protect  and  effectuate 
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substantial  rights.  It  is  not  a  doctrine  to  be  applied  to  sustain  an 
action  not  authorized  when  it  was  commenced.  Supreme  Ct.t  1869, 
Gilbert  v.  Sharp,  2  Lans.,  412. 

RELIGIOUS  CORPORATIONS. 

The  trustees  of  a  religious  corporation,  being  vested  with  all  the  tem- 
poralities of  the  church,  have  power,  with  the  sanction  of  the  court, 
to  dispose  of  the  real  as  well  as  the  personal  estate  of  such  church, 
without  obtaining  any  express  authority  from  the  corporators ;  and 
it  seems,  that  on  an  application  by  the  trustees  for  leave  to  convey, 
the  court  will  not  investigate  the  preliminary  proceedings  which  set 
the  trustees  in  motion,  unless  their  action  is  attacked  by  those 
opposed  to  the  sale.  2V.  Y.  Superior  Cl.,  1869,  Madison  Ave.  Bap. 
Ch.  «.  Bap.  Ch.  in  Oliver  St.,  1  Sweeny,  109. 

REMOVAL  OF  CAUSES. 

1.  The  provision  of  the  act  of  Congress  of  July  27,  1866  (14  V.  8.  Stat. 
at  L.,  307), — allowing  certain  causes  to  be  removed  from  the  State 
courts  to  the  courts  of  the  United   States, — is  to  be  construed 
as  applying  only  to  actions  in  which  there  is  but  one  defendant  who 
is  a  non-resident,  and  who  is  restrained  by  injunction  or  other  pro- 
cess, and  to  cases  in  which  there  is  a  non-resident  defendant  joined 
with  others  who  are  residents,  and  it  clearly  appears  that  a  final  de- 
termination of  the  action  can  be  had  as  to  such  non-resident,  after 
removal,  without  the  other  defendants.    2V.   Y.   Com.  PI.  Sp.   71, 
1869,  Hodgkins  «.  Hayes,  Ante,  87. 

2.  In  order  to  remove  a  cause  from  a  State  court  under  the  acts  of 
Congress  of  1863  and  1866  (12  U.  8.  Stat.  at  L.,  756,  §  5  ;  14  Id.,  46, 
§§  3,  4),  it  is  indispensable  that  the  petition  filed  should  be  properly 
verified  by  a  valid  affidavit.    2V.  Y.  Superior   Ct.  Sp.    T.,   1870, 
Florance  v.  Butler,  Ante,  63. 

3.  If  the  affidavit  be  taken  without  this  State,  before  a  commissioner 
for  this  State,  appointed  under  its  laws,  there  must  be  a  certificate 
of  the  secretary  of  state  of  this  State  affixed  thereto ;  otherwise 
it  cannot  avail,  and  an  order  of  removal  based  upon  it  is  inef- 
fectual.    JT6. 

REPLEVIN. 

CHATTELS,  2;   COMPLAINT,  11;    COSTS,  3;    FACTOR;    VENDOR  AND 
PURCHASER. 

SALES. 
1.  After  a  seller,  from  whom  goods  have  been  obtained  by  fraud,  has 
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brought  an  action  against  the  fraudulent  buyer,  to  recover  the  price, 
and  has  settled  the  action  by  receiving  a  part  of  the  price,  he  can- 
not recover  against  a  third  person  to  whom  the  buyer  had  transferred 
a  part  of  the  goods.  The  action,  and  the  settlement  with  the  buyer, 
each  amounts  to  an  affirmance  of  the  sale,  and  the  fact  that  before 
the  affirmance,  the  seller  notified  such  third  person  not  to  pay  the 
buyer  for  the  goods,  and  demanded  their  return,  does  not  alter  the 
case.  Supreme  Ct.,  1870,  Kinney  v.  Kiernan,  2  Lans.,  492. 
2.  In  an  action  for  breach  of  warranty  on  sale  of  a  judgment,  where 
there  is  only  a  partial  failure  or  breach,  the  buyer  cannot,  in  the 
absence  of  fraud,  recover  the  whole  consideration.  Thus,  where  the 
plaintiff  took  an  assignment  of  a  judgment  against  three  persons,  the 
assignor  covenanting  that  neither  of  them  had  been  released,  and  in 
fact  one  of  them  had  been  released,  and  subsequently  put  the 
assignee  to  costs  and  expenses  of  a  motion  to  cancel  the  judgment  as 
against  him ; — Held,  that  the  assignee  could  not  recover  back  the 
whole  of  the  consideration.  Supreme  Ct.,  1870,  "Weston  v.  Chamber- 
lain, 56  Barb.,  415. 

SATISFACTION  PIECE. 

After  the  parties  had  agreed  on  settling  a  judgment,  the  attorney  for 
the  creditor  gave,  on  the  debtor's  request,  a  memorandum  of  the 
amount  claimed,  from  which  he  inadvertently  omitted  interest ;  and 
subsequently  gave  a  satisfaction  piece  on  receiving  payment  of  the 
amount  he  had  specified. 

Held,  that  his  motion  to  vacate  the  satisfaction  piece  should  be 
granted,  unless  the  interest  be  paid.  Supreme  Ct.  Sp.  T.,  1870, 
Bernstein  v.  Demmler,  Ante,  285. 

SERVICE  (AND  PBOOF  OF). 

1.  The  requirements  of  an  order  directing  the  publication  of  summons 
are  satisfied  by  the  publication  of  a  copy  substantially  correct  in  all 
its  material  particulars.  A  literal  and  exact  copy  in  every  respect  is 
not  requisite.  The  omission  of  unnecessary  words  cannot  vitiate  the 
proceedings.  Where  summons  directed  to  be  published  stated  that 
the  complaint  in  the  action  was  filed  in  the  office  of  the  clerk  of  the 
city  and  county  of  New  York,  and  required  the  defendants  to  serve 
their  answer  thereto  on  the  plaintiff's  attorney,  at  his  office,  No.  13 
Chambers-street,  in  said  city  of  New  York,  and  the  summons  pub- 
lished omitted  the  words  "in  said  city  of  New  York ;"  but  the 
published  summons  was  dated  New  York,  October  14,  1859, — Held, 
that  the  date  was  part  of  the  summons,  and  the  publication  was  suffi- 
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dent.     Ct.  of  App.,  1861,  Van  Wyck  «.  Hardy,  39  How.  Pr.,  892 ; 
affirming  11  Abb.  Pr.,  473;  8.  C.,  20  How.  Pr.,  222. 

2.  An  order  for  service  of  a  summons  and  complaint,  by  substitution, 
under  the  act  of  1853,  made  upon  a  sheriff's  return  that  defendant 
cannot  be  found,  that  personal  service  cannot  be  made,  and  that  he 
has  left  to  avoid  proceedings  by  his  creditors,  but  without  an  affida- 
vit to  the  nature  of  the  action  or  demand,  and  that  defendant  is  not 
a  soldier,  sailor,  &c.,  required  by  Laws  of  1853,  ch.  511,  as  amended 
by  Laws  of  1863,  ch.  212,  is  not  warranted  by  the  statute,  and  ser- 
vice under  it  will  not  confer  jurisdiction.    Supreme  Ct.,  1869,  Gere  v. 
Gundlach,  57  Barb.,  13. 

3.  In  an  action  for  partition  of  real  estate,  it  is  sufficient,  to  sustain  a 
judgment,  founded  on  an  order  to  serve  summons  by  publication,  on 
defendants  who  have  an  actual  interest  in  the  property,  and  are 
proper  parties,  if  it  appeared  by  the  affidavit  to  the  satisfaction  of 
the  court  or  judge  that  the  defendants  could  not,  after  due  dili- 
gence, be  found  within  this  State.    More  satisfactory  proof  of  these 
facts  would  be  afforded,  if  the  measures  taken,  the  diligence  exer- 
cised, the  inquiries  made,  and  of  whom,  and  the  means  of  knowledge 
possessed  by  such  persons,  appeared  in  the  affidavit ;  but  the  making 
of  the  order,  if  the  fact  "  appeared  by  affidavit  to  the  satisfaction  of 
the  court,"  is  sufficient  to  confer  jurisdiction.     It  is  no  objection  to 
the  affidavit  that  the  facts  stated  therein  are  stated  on  information 
and  belief.     Ct.  of  App.,  1861,  Van  Wyck  v.  Hardy,  39  How.  Pr., 
392;  affirming  11  Abb.  Pr.,  473;  S.  C.,  20  How.  Pr.,  222. 

4.  An  order  for  service  by  publication,  granted  on  the  18th,  directed 
the   summons  to  be  mailed  "  forthwith." — Held,   that  a  delay  in 
mailing  till  the  22nd,  caused  by  waiting  to  have  the  papers  printed, 
did  not  render  the  service  irregular.   Since  the  statute  fixes  no  limit, 
forthwith  should  be  construed  as  meaning  "without  delay;"  and 
what  is  a  reasonable  time  is  to  be  determined  with  reference  to  the 
circumstances  of  each  case.     Ib. 

5.  Where  a  foreign  corporation  which  had  never  filed  in  the  office  of 
the  secretary  of  state  any  designation  of  a  person  upon  whom  papers 
could  be  served,  appeared  by  attorney  in  an  action  in  which  judg- 
ment was  obtained,  a  service  upon  such  attorney  of  notice  of  the  ap- 
pointment of  a  receiver,  is  a  legal  service,  and  a  receiver  appointed 
pursuant  to  such  notice  has  legal  capacity  to  sue.  Supreme  Ct.,  1870, 
De  Bemer  v.  Drew,  57  Barb.,  438 ;  S.  C.,  39  How.  Pr.,  466. 

6.  It  seems,  that  the  attorney  may  be  considered  as  continuing  until 
satisfaction  of  judgment,  unless  notice  of  change  has  been  given.  Ib. 

JUBISDICTION,  4, 5. 
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SPECIFIC    PERFORMANCE. 


SET-OFF. 

In  an  action  on  a  note  given  for  part  payment  on  a  contract  for  sale  of 
two  inventions  or  patented  processes,  described  in  a  single  written 
instrument,  for  an  entire  sum,  payable  in  installments, — Held,  that 
the  vendee  was  entitled  to  set-off  damages  arising  out  of  the  vendor's 
fraudulent  representations  as  to  one  of  the  processes  which  proved 
worthless,  although  the  other  proved  to  be  more  valuable  than  the 
price  paid  for  both.  Supreme  Ct.,  1869,  Rawley  v.  Woodruff, 
2  Lans.,  419. 

DAMAGES,  3. 

SHERIFF. 

1.  A  sheriff  having  attached  a  note,  may  bring  an  action  against  the 
maker  and  third  persons,  his  agents,  whom  he  has  entrusted  with 
money  to  pay  his  debts,  including  the  note  in  question,  to  have  such 
moneys  applied  to  payment  of  the  note,  and  for  an  injunction  mean- 
while ;  but  on  failing  to  prove  the  facts  alleged  to  charge  the  agents, 
he  is  not  entitled  to  an  ordinary  judgment  against  the  maker,  if  no 
such  judgment  was  demanded  in  the  complaint.     Ct.  of  App.,  1870, 
Kelly  v.  Downing,  42  W.  Y.,  71. 

2.  A  sheriff  releasing  a  debtor  under  an  order  insufficient  upon  its  face, 
cannot  justify,  and  will  be  held  liable  as  for  escape.     Supreme  Ct., 
1869,  Bullymore  t>.  Cooper,  2  Lans.,  71. 

ATTACHMENT,  6,  7,  8,  9  ;  STAY  OP  PKOCEEDINGS,  2. 

SPECIFIC  PERFORMANCE. 

1.  If  a  contract  for  the  sale  and  purchase  of  lands  has  been  fairly  ob- 
tained, without  misapprehension,  surprise,  or  the  exercise  of  any  un- 
due advantage,  and  it  be  not  unconscionable  in  its  terms,  the  right 
to  a  specific  performance  is  positive.     Supreme  Ct.  Sp.  T.,  1865, 
Losee  v.  Morey,  57  Barb.,  561. 

2.  A  court  of  equity  will  not  compel  the  specific  performance  of  an 
agreement,  where  it  is  manifest  that,  owing  to  the  haste  with  which 
it  was  signed  (and  to  the  surprise  of  both  parties),  it  did  not  express 
their  intent.     [Story  Eq.  Jur.,  §  134;  3  Barb.,  50;  9  M.  &  W.,  54; 
4  Mann.  &  G.,  10.]     JV.  T.Superior  Ct.,  1869,  Morganthau  v.  White,  1 
Sweeny  395. 

3.  Specific  performance  refused  on  account  of  incongruity  in  dates  in 
contract.     Mehl  D.  Von  Der  Wulbeke,  2  Lans.,  267. 

4.  The  existence  of  a  remedy,  in  damages,  is  no  objection  to  an  action 
for  specific  performance  of  a  contract  to  convey  lands  to  plaintiff,     [5 
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Paige,  235  :  2  K  Y.,  60  ;  21  Barb.,  381 ;  20  N.  T.,  189.]    Supreme  Ct., 
186?,  Losee  v.  Morey,  57  Barb.,  561. 

VENDOR  AND  PURCHASER. 

STAMPS. 

1.  The  requirement  of  the  internal  revenue  act,— that  stamps  on  instru- 
ments originally  unstamped  must  be  affixed  by  the  collector  of 
revenue, — must  be  construed  as  not  applicable  to  such  instruments 
as  are  in  the  nature  of  writs  or  process  of  courts  of  record,  and  as 
not  taking  from  the  State  courts  the  power  vested  in  them  by 
statute  to  amend  their  processes  and  proceedings,  provided  the 
revenue  be  secured  to  the  general  government.     [27  How.  Pr.,  878. 
Supreme  Ct.,  1867,  Coppernoll  v.  Ketcham,  56  Barb.,  111. 

2.  The  act  applies  only  to  the  Federal  courts,  and  cannot  be  extended 
so  as  to  alter  or  regulate  the  rules  of  evidence  in  the  State  courts. 
[97  Mass.,  452.]   N.  T.  Superior  Ct.,  1869,  Quinn  v.  Lloyd,*  1  Sweeny, 
253,  257. 

3.  Where  a  party  authorized  and  directed  his  attorney  to  affix  the 
proper  government  stamps  to  promissory  notes,  and  cancel  the  same, 
but  through  inadvertence,  and  without  intent  to  defraud  the  gov- 
ernment, the  stamps  were  not  affixed  until  several  months  had 
elapsed,  the  notes  are  well  stamped  and  valid.   The  omission  to  affix 
a  proper  stamp  to  an  instrument  does  not  avoid  it,  unless  such 
omission  was  with  intent  to  evade  the  provisions  of  the  law.     [50 
Barb.,  302.]    Supreme  Ct.,  1870,  Vaughan  v.  O'Brien,  57  Barb.,  491 ; 
8.  C.,  39  How.  Pr.,  515. 

AMENDMENT,  2 ;  CONSTITUTIONAL  LAW,  3 ;  CONTRACTS,  4. 

STATUTES. 

1.  The  rule  that  statutes  relating  to  the  same  subject  are  to  be  con- 
strued together,  does  not  go  to  the  extent  of  controlling  the  lan- 
guage of  subsequent  statutes  by  any  supposed  policy  of  previous 
ones.     Ct.  ofApp.,  1870,  Goodrich  v.  Russell,  42  IT.  Y.,  177,  184. 

2.  The  internal  revenue  acts  are  not,  in  the  sense  of  the  law,  penal  acts 
to  be  construed  strictly,  but  are  to  be  construed  according  to  the 
true  import  and  meaning  of  their  terms.     [1  Sumn.,  159.]     Supreme 
Ct.,  1868,  Davy  «.  Morgan,  56  Barb.,  218. 

CONSTITUTIONAL  LAW,  1 ;  ESTOPPEL  ;  JUSTICES'  COURTS,  8. 

*  Reversed  on  another  ground  in  41  N.  Y.,  849. 

In  Davy  v.  Morgan  (56  Barb.,  218),  it  was  held  that  a  contract  or 
agreement  is  not  valid  so  as  to  entitle  it  to  be  read  in  evidence,  when 
the  parties  fail  to  affix  the  stamp,  without  any  excuse  shown  therefor. 
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SUBMISSION  OF  CONTROVERSY. 


STAY  OF  PROCEEDINGS. 

1.  An  order  obtained  in  one  place,  to  stay  proceedings  on  a  motion  in 
another,  if  not  served  in  time  to  be  communicated  to  the  counsel  at- 
tending to  the  motion,  does  not  render  it  irregular  for  him  to  pro- 
ceed with  the  motion,  if  he  does  so  in  good  faith,  and  without 
knowledge  of  the  stay  ;  and  the  court  will  not  set  aside  the  order 
granted  on  the  motion,  on  the  ground  that  a  stay  had  been  allowed. 
Supreme  Ct.,  1870,  Ramsey  v.  Erie  Railw.  Co.,  57  Barb.,  450. 

2.  A  stay  of  proceedings  pending  a  motion  to  discharge  from  custody 
on  attachment,  does  not  prevent  the  sheriff  from  preventing  the 
prisoner's  escape.     Supreme  Ct.  Sp.  T.,  1870,  Lewis  v.  Penfield,  39 
How.  Pr.,  490. 

3.  An  order  staying  proceedings  applies  only  to  the  ordinary  proceed- 
ings in  the  action,  and  does  not  prevent  the  party  who  is  stayed, 
from  applying  to  the  court,  on  notice,  or  order  to  show  cause,  for 
such  remedies  as  are  usually  obtained  by  special  motion.     Supreme 
Ct.  Sp.  T.,  Thompson  v.  Erie  Railw.  Co.  (No.  3),  Ante,  233. 

4.  Notwithstanding  the  stay  of  proceedings  on  a  judgment  in  favor  of 
defendant,    effected  by   an  appeal  to  the  court  of  appeals  with 
security,  the  court  below  have  power  to  discharge  a  receiver,  whose 
appointment  was  ordered  before  judgment,  as  a  provisional  remedy. 
N.  T.  Superior  Ct.  Sp.  T.,  1870,  Ireland  «.  Nichols,  Ante,  71. 

5.  The  proper  practice,  where  a  second  action  is  necessary  to  secure 
perfect  relief  and  protection  to  the  defendant  in  a  previous  suit,  is  to 
move,  upon  an  affidavit  or  petition,  in  the  action  first  brought,  for  a 
stay  of  prosecution  therein,  until  the  new  action  can  be  tried  and 
determined.     Supreme  Ct.  Sp.  T.,  1870,  Ely  v.  Lowenstein,  Ante,  37. 

6.  A  stay  of  proceedings,  on  a  writ  of  error  to  the  court  of  sessions,  to 
review  a  conviction  before  that  court,  on  the  ground  of  errors  at  the 
trial,  cannot  be  granted  until  after  the  bill  of  exceptions  is  settled, 
signed  and  sealed,  before  the  judge  before  whom  the  prisoner  was 
tried.     Supreme  Ct.  Chambers,  1870,  People  v.  McDonald,  Ante,  281. 

APPEAL,  21. 

SUBMISSION  OF  CONTROVERSY. 

1.  The  court  will  not  determine  a  mere  question  of  opinion  submitted 
under  section  372  of  the  Code.     There  must  be  presented  an  actual 
controversy  for  adjudication,  indicating  what  judgment  is  asked  for. 
Supreme  Ct.,  1869,  Williams  n.  City  of  Rochester,  2  Lam.,  169. 

2.  In  deciding  cases  submitted  under  section  372  of  the  Code,  the 
court  is  to  draw,  from  the  facts  stated,  such  conclusions  as  a  jury 
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SUPPLEMENTAL  PLEADING. 


would  be  warranted  in  drawing,  if  the  case  was  on  trial  before  them. 
Supreme  Ct.,  1870,  Clark  t>.  Wise,  39  How.  Pr.,  97. 

SUBROGATION. 

The  right  of  redemption  and  of  subrogation  by  law,  distinguished  from 
the  right  to  an  assignment  of  the  debt,  and  its  evidence.  Ellsworth 
v.  Lockwood,  42  N.  F.,  89. 

SUBSTANTIAL  RIGHT. 

APPEAL. 
SUMMONS. 

The  Code  does  not  require  the  summons  to  be  filed  with  the  complaint 
in  an  action  of  partition ;  and  it  must  be  assumed,  in  the  absence  of 
proof  to  the  contrary,  that  the  summons  served  on  the  parties, 
either  personally  or  by  publication,  contained  the  names  of  all  the 
parties,  and  that  such  summons,  or  a  copy  thereof,  was  filed  with  the 
judgment.  It  is  not  necessary  to  file  it  before.  [Code,  §  281.]  Ct. 
ofApp.,  1861,  Van  Wyck  v.  Hardy,  39  How.  Pr.,  392;  affirming  11 
AW.  Pr.,  473  ;  S.  C.,  20  How.  Pr.,  222. 

SUPERIOR  COURT. 
INFANT,  1. 

SUPERVISORS. 
MANDAMUS,  3. 

SUPPLEMENTAL  PLEADING. 

1.  In  an  action  between  partners  and  an  assignee  of  one  of  them,  for  an 
accounting  and  settlement,  plaintiff  cannot,  upon  taking  an  assign- 
ment from   his  copartner,   which  supersedes  the  necessity  of  an 
accounting,  file  a  supplemental  complaint,  setting  up  the  transfer ; 
for  this  would  be  to  make  a  case  inconsistent  with  the  original  com- 
plaint.     [17  Abb.   Pr.,    184;    2  Edw.,   114.]     Supreme   Ct.,   1866, 
Buchanan  v.  Comstock,  57  Barb.,  583. 

2.  A  defendant  obtaining  a  bankrupt's  discharge,  after  the  commence- 
ment of  the  action  and  answer,  may  be  allowed  to  plead  it  by  way  of 
supplemental  answer ;  but  leave  will  be  given  to  plaintiff  to  discon- 
tinue, without  costs.      Supreme   Ct.   Chambers,    1869,  Hellman  v. 
Licher,  Ante,  288. 
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SURROGATES'  COURTS. 


SUPPLEMENTARY  PROCEEDINGS. 

In  a  proceeding  supplementary  to  execution,  it  is  not  necessary  to 
incorporate  the  order  appointing  a  referee  with  the  order  requiring 
the  creditor  to  appear  before  the  referee.  They  may  be  separate 
orders ;  and  in  support  of  an  order  requiring  defendant  to  appear 
before  a  referee  named,  the  existence  of  a  separate  order  of  appoint- 
ment will  be  presumed,  in  the  absence  of  evidence  to  the  contrary ; 
for  where  jurisdiction  is  shown,  the  subsequent  proceedings  are  pre- 
sumed regular.  Supreme  Ct,  Sp.  T.,  1870,  Lewis  v.  Penfield,  39 
How.  Pr.,  490. 

SUPREME  COURT. 

1.  The  provision  of  the  constitutional  amendment  of  1869,  precluding 
a  judge  from  taking  part  at  general  term  in  the  review  of  his  own 
decision  below,  took  effect  January  1,  1870,  previous  to  which  the 
judges  were  not  so  disqualified.     Ct.  of  App.,  1870,  Real  v.  People, 
42  Jf.  T.,  270 ;  affirming  8  All.  Pr.  2f.  £,  314;  S.  C.,  55  Barb.,  551. 

2.  Two  justices  of  the  general  term  may  hold  a  term  and  hear  and  de- 
cide an  appeal  in  which  the  third  justice  is  incompetent  to  sit.     Su- 
preme Ct.,  1870,  Van  Rensselaer  v.  Witbeck,  2  Lans.,  498. 

3.  It  seems,  that  in  the  absence  of  the  presiding  justice,  the  two  asso- 
ciate justices  may  hold  a  general  term ;  and  unless  there  is  a  failure 
to  agree  upon  the  decision  of  the  appeal  by  two  appellate  justices  in 
the  department  where  the  judgment  or  order  appealed  from  is  en- 
tered, where  two  of  such  justices  therein  are  capable  of  sitting  on  the 
appeal,  or  acting  in  the  matter,  there  is  no  authority  for  a  hearing 
of  the  appeal  in  any  other  department.     II. 

SURPLUS. 

FOKECLOSURE,    4. 

SURROGATES'  COURTS. 

li  The  surrogate  is  authorized  to  enforce  all  lawful  orders  and  decrees 
of  his  court,  by  attachment.  It  is  for  defendant  to  show  cause 
against  his  commitment,  on  return  of  the  attachment,  rather  than  to 
seek  to  have  the  order  allowing  it,  reversed  on  appeal.  Supreme  Ct., 
1870,  Saltus  v.  Saltus,  2  Lans.,  9. 

2.  On  an  application  for  leave  to  sell  real  estate  for  payment  of  debts, 
the  surrogate  may  exclude  testimony  relating  to  a  disputed  claim 
which  is  contested.  Supreme  Ct.,  1870,  Barnett  v.  Kincaid,  2  Lane., 
320. 
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TRADEMARKS. 


3.  After  sufficient  appears  to  indicate  that  a  sale  is  necessary,  the  sur- 
rogate may  make  the  order  to  sell,  without  awaiting  the  termination 
of  pending  litigation  of  disputed  claims  against  the  estate.    It. 

4.  If  an  appeal  by  an  executor  from  a  surrogate's  order,  directing  the 
investment,  with  interest,  of  a  sum  of  money,  when  the  executor  is 
properly  chargeable  with  the  principal  alone,  specifies,  as  the  sole 
ground  of  appeal,  error  in  a  certain  other  recited  portion  of  the 
order,  the  error  in  the  direction  as  to  interest  will  be  disregarded, 
and  the  order,  if  otherwise  proper,  affirmed.     Supreme  Ct.,  1870, 
Saltus  v.  Saltus,  2  Law.,  9. 

5.  On  appeal  from  a  decree  of  the  surrogate  refusing  probate  to  a  will, 
the  court  have  power,  instead  of  determining  the  sufficiency  of  the 
execution,  to  direct  a  feigned  issue  to  try  the  question.     Supreme 
Ct.,  1870,  McKinley  v.  Lamb,  56  Barb,,  284. 

6.  The  claims  set  forth  in  an  administrator's  petition  to  sell,  mortgage, 
or  lease  the  intestate's  real  estate,  were,  in  the  aggregate,  four  thou- 
sand three   hundred  and  fourteen  dollars.    On  the  hearing,  the 
administrator  admitted  funds  in  hand  to  the  amount  of  one  thousand 
three  hundred  and  thirty-two  dollars,  and  formal  proof  was  given  of 
liabilities  amounting  to  one  thousand  seven  hundred  and  twenty- 
three  dollars.  The  surrogate,  without  hearing  further  proof,  directed 
the  sale  of  real  estate  valued  at  six  thousand  two  hundred  dollars. 
— Held,  on  appeal,  that,  as  it  did  not  appear  that  he  had  abused  his 
discretion,  the  order  should  be  affirmed.    Supreme  Ct.,  1870,  Barnett 
v.  Kincaid,  2  Law.,  320. 

EXECUTOKS   AND  ADMINISTRATORS,  4. 

SWAMPS. 
DRAINAGE. 

TENANTS  IN  COMMON. 

Where  one  of  two  owners  in  common,  with  sole  possession,  lets  the 
common  property  to  a  third  person,  the  subsequent  assignment  to  the 
hirer,  by  the  other  tenant  in  common,  of  his  share  in  the  property 
and  its  hire,  does  not  release  the  latter  from  the  terms  of  his  contract ; 
and,  as  there  is  no  privity  between  the  assignor  and  the  assignee,  the 
latter  is  bound  to  treat  his  co-contractor  as  if  sole  possessor,  during 
the  continuance  of  the  contract,  unless  an  accounting  is  claimed,  and 
a  balance  proved.  Supreme  Ct.,  1869,  Foster  v.  Magee,  2  Lam.,  182. 

TRADEMARKS. 
INJUNCTION,  7. 
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TRESPASS. 

The  purchaser  of  land,  having  agreed  that  he  would  not  remove  tim- 
ber without  the  vendor's  consent,  and  that  half  of  all  the  timber  cut 
should  be  applied  on  the  purchase,  sold  the  premises  to  a  third  person, 
excepting  and  reserving  timber  standing,  &c.,  and  the  right  to  enter 
to  take  it,  and  stipulating  that  his  vendee  was  to  have  possession  of 
the  premises,  except  so  far  as  related  to  the  timber. — Held,  that  as 
he  retained  an  interest  in  the  reserved  trees,  coupled  with  an  exclu- 
sive right  of  possession,  he  could  maintain  trespass,  in  respect  to 
trees  wrongfully  cut  by  his  vendee's  assignee;  and  that  he 
might  be  regarded  as  having  a  special  property  in  timber  already 
cut,  under  his  original  contract,  which  enabled  him  to  maintain  tres- 
pass in  respect  to  that  also.  Supreme  Ct.,  1869,  Phillips  v.  De  Groat, 
2  Lans.,  192. 

ANIMALS. 

TRIAL. 

1.  A  question  put  to  a  medical  witness  as  an  expert,  ' '  Do  you  believe, 
from  what  you  have  heard  in  this  case,  that,"  &c.,  is  improper. 
A  question  of  this  character,  to  be  admissible,  must  always  be  an 
hypothetical  one,  based  either  upon  the  hypothesis  of  the  truth  of  all 
the  evidence  given  in  the  case,  or  upon  an  hypothesis,  specially 
framed,  of  certain  facts  assumed  to  be  proved,  for  the  purpose  of  the 
inquiry.     Supreme  Ct.,  1869,  Carpenters.  Blake,  2  Lans.,  206. 

2.  In  asking  a  skilled  witness  what  would  be  the  effect  of  laudanum 
furnished  to  a  wife  by  an  apothecary,  the  question  should  not  be 
based  upon  the  facts  supposed  to  have  been  proved ;  but  a  hypo- 
thetical case  should  be  stated  to  the  witness.     Supreme  Ct.,  1867, 
Hoard  v.  Peck,  56  Barb.,  202. 

3.  Where  a  witness,  having  been  absent  from  the  court  room  for  a  pe- 
riod during  which  time  important  testimony  was  given,  was  asked 
a  question  which  required  in  answer  an  opinion  based  on  previous 
testimony, — Held,  that  the  question  was  improperly  admitted.     Su- 
preme Ct.,  1869,  Carpenter®.  Blake,  2  Lans.,  206. 

4.  To  sustain  the  court's  ruling,   excluding  proper  testimony,  on  the 
ground  that  the  question  was  not  properly  framed, — e.  g.,  that  it  was 
in  the  form  of  an  assertion  by  counsel,  assented  to  by  witness, — the 
ground  of  the  objection  must  be  specified  at  the  trial.     Ct.  ofApp., 
1870,  Gill  v.  McNamee,  42  N.  Y.,  44. 

5.  To  deprive  a  person  of  the  right  of  cross-examination,  waiver  or 
laches  must  be  clearly  shown.     Supreme  Ct.,  1869,  Cole  v.  People,  2 
Lans.,  870. 
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6.  In  an  action  to  set  aside  a  conveyance  in  consideration  of  support, 
on  account  of  undue  influence,  the  referee  excluded  testimony  offered 
to  show  how  the  plaintiff  (the  father),  was  treated  by  the  defendant 
(the  son),  after  the  execution  of  the  conveyance,  while  they  were 
living  together  on  the  premises.   Such  ruling  of  the  referee  sustained 
by  this  court,  on  the  ground  that  the  offer  was  too  general,  as  it 
was  not  to  prove  specific  acts  of  abuse  or  of  non-fulfillment  of  the 
agreement  on  the  part  of  the  defendant.    Supreme  Ct.,  1870,  Brand 
e.  Brand,  39  How.  Pr.,  193. 

7.  A  party  having  permitted  an  improper  question  to  be  answered,  in 
the  hope  that  it  may  be  favorable  to  him,  cannot  then  object  to  the 
answer  if  it  is  against  him.    N.   T.  Superior  Ct.,  1869,  Barker  v. 
Savage,  1  Sweeny,  288. 

8.  A  plaintiff,  having  alleged  facts  constituting  a  cause  of  action,  and 
having  sustained  them  by  proof  upon  the  trial,  should  not  be  non- 
suited because  the  pleading  contained  an  allegation  adapted  to  a 
complaint  in  an  action  ex  ddicto,  and  which  was  unnecessary  to  be 
stated  or  proved,  to  justify  a  recovery  on  contract.     Ct.  of  App., 
1870,  Conaughty  «.  Nichols,  42  N.  T.,  83. 

9.  As  a  general  rule  the  evidence  on  a  trial  for  murder  must  show  that 
the  killing  was  effected  by  the  accused,  in  the  manner  charged  in 
the  indictment.    But  a  variance  such  as  an  allegation  of  shooting 
in  the  head,  and  proof  of  two  shots,  one  in  the  head  and  one  in  the 
trunk,  without  showing  which  caused  the  death,  should  be  disre- 
garded, where  defendant  could  not  have  been  misled,  or  in  any  way 
embarrassed  in  his  defense.     Ct.  of  App.,  1870,  Real  v.  People,  42  N. 
T.,  270 ;  affirming  8  AW.  Pr.  N.  8.,  314 ;  S.  C.,  55  Barb.,  551. 

10.  On  the  trial  of  an  indictment  for  manslaughter  in  the  third  de- 
gree, the  killing  by  the  defendant  was  proved  and  not  disputed,  but 
in  an  affray  in  which  deceased  unjustifiably  made  the  first  attack, 
and  prisoner  claimed  that  the  killing  was  done  in  self-defense.    The 
court  charged  the  jury  that  the  prisoner  was   bound  to  prove  his 
defense  of  justifiable  homicide    "beyond  a  reasonable  doubt." — 
Held,  that  this  was  error,  and  a  new  trial  granted.     Ct.  of  App., 
1870,  People  v.  Schryver,  42  N.  T.,  1. 

11.  On  a  trial  for  larceny,  the  judge  charged  that  "  where  the  evidence 
is  positive,  leading  to  a  logical  conviction  of  guilt  from  all  the  testi- 
mony, previous  good  character  would  be  of  no  avail ;  it  was  only 
where  there  was  a  well-reasoned  doubt,  arising  from  all  the  testi- 
mony, that  the  evidence  of  good  character  made  it  a  duty  to  give  a 
verdict  in  favor  of  the  prisoner." — Held,  that  the  charge  should  all 
be  taken  taken  together,  and  was  not  erroneous,  for  it  could  not  mis- 
lead.   Supreme  Ct.,  1870,  Remsen  t>.  People,  57  Barbn  824. 
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12.  If  the  judge,  in  a  proper  case,  direct  a  verdict,  and  it  is  rendered 
accordingly,  it  then  becomes  immaterial  what  he  had  previously 
charged  to  the  jury,  or  what  he  subsequently  refused  to  charge. 
Supreme  Ct.,  1865,  Sherman  v.  Johnson,  56  Barb.,  59. 

13.  It  seems,  that  if  a  prisoner^  under  the  act  of  1869  (ch.  678),  has  not  of- 
fered his  own  testimony  on  the  trial,  it  is  error  for  the  court  to  permit 
the  counsel  for  the  prosecution,  in  addressing  the  jury,  to  comment  on 
the  omission  as  a  circumstance  against  him,  or  a  fact  that  they 
should  consider  in  determining  the  case.     Supreme  Ct.,  1870,  Cran- 
dall  v.  People,  2  Lans.,  309. 

14.  It  is  matter  of  discretion  with  the  judge  holding  the  trial,  whether 
he  shall  hold  the  cause  open  in  order  to  give  defendants  time  to 
send  away  for  a  witness  to  support  the  testimony  of  their  witnesses, 
which  has  been  attacked  by  testimony  on  behalf  of  plaintiff;  and, 
also,  whether,  after  the  testimony  has  been  closed,  he  will  re-open 
the  case  to  allow  the  introduction  of  such  corroborating  testimony. 
Supreme  Ct.,  1870,  Caldwell  v.  N.  J.  Steamb.  Co.,  56  Barb.,  425. 

15.  After  a  plaintiff  has  rested,  it  is  in  the  discretion  of  the  court 
whether  to  allow  the  case  to  be  re-opened,  and  further  witnesses 
called.    N.  T.  Superior  Ct.,  1869,  Solomon  v.  Central  Park,  N.  &  E. 
River  R.  R.  Co.,  1  Sweeny,  298. 

16.  Whether,  on  a  trial  of  a  prosecution  for  seduction,  under  the  Laws 
of  1848  (ch.  3),  the  testimony  of  the  prosecutrix  is  sufficiently  sup- 
ported by  other  evidence,  is  a  question  for  the  jury.     Supreme  Ct., 
1870,  Crandall  v.  People,  2  Lans.,  309. 

17.  The  true  rule  is,  that  when  there  is  some  evidence  given  by  other 
witnesses,  which  supports  the  testimony  of  the  prosecutrix,  on  the 
material  questions  in  the  case,  the  jury  must  determine  whether  she 
is  sufficiently  corroborated  to  warrant  a  verdict  of  guilty.    Ib. 

18.  On  the  question  of  the  fraudulent  intent  of  a  conveyance  without 
change  of  possession,  the  impeaching  party  is  entitled  to  have  the 
jury  charged  that  the  effect  of  no  such  change  is  to  throw  on  the 
other  the  burden  of  proving  that  the  sale  in  question  was  in  good 
faith,  and  without  intent  to  defraud  creditors,  and  that,  if  he  failed 
so  to  prove,  then  the  verdict  should  be  for  the  former.    N.  T.  Supe- 
rior Ct.,  1869,  McCarthy  v.  McQuade,  1  Sweeny,  387,  393. 

19.  A  verdict  can  be  taken  subject  to  the  opinion  of  the  court,  only  for 
the  reason  that  the  case  tried  presented  questions  of  law,  and  nothing 
else.     Supreme   Ct.,   1869,    People    ex  rel.    Gaskill    v.  Ransom,   56 
Barb.,  514. 

20.  The  rule  laid  down  in  Sperry  v.  Miller  (16  JV.  Y.,  413),  that  "  in 
considering  whether  a  single  proposition  contained  in  the  charge  is 
erroneous,  it  is  to  be  construed  in  connection  with  the  context ;  the 
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•whole  charge,  or  so  much  as  is  connected  with  and  tends  to  modify 
or  explain  the  part  claimed  to  be  objectionable,  is  to  be  considered 
in  determining  whether  an  error  has  been  committed  ; " — applied. 
Knickerbocker  v.  People,  57  Barb.,  365. 

21.  In  an  action  by  a  passenger  against  a  steamboat  company,  to 
recover  for  personal  injuries  suffered  by  an  explosion  of  the  boiler, 
there  being  some  evidence  of  negligence,  defendants  are  not  entitled 
to  have  the  jury  instructed  absolutely  that  plaintiff  cannot  recover 
exemplary  damages ;  but  it  is  proper  to  instruct  them  that  he  cannot 
recover  such   damages,    unless  the   jury  believe  that    defendants 
neglected,  either  in  the  construction  or  management  of  the  boiler, 
some  act  generally  resorted  to,  to  test  its  efficiency  or  work  it  safely. 
Supreme  Ct.,  1870,  Caldwell v.  N.  J.  Steamb.  Co.,  56  Barb.,  425. 

22.  Under  an  indictment  for  a  criminal  offense,  if  the  evidence  is 
incompetent  or  insufficient  to  prove  the  offense,   it  is  competent 
to  prove  an  attempt  to  commit  it,  and  if  sufficient  for  that  purpose, 
the  prisoner  may  be  convicted  of  an  attempt  to  commit  the  offense 
charged.     [2  Rev.  Stat.,   202,  §  27.].     Supreme  Ct.,  1867,  People  «. 
Lawton,  56  Barb.,  126. 

23.  It  is  not  irregular  for  the  judge  to  furnish  the  successful  party 
with  his  findings  before  they  are  filed,  or  to  permit  the  attorney  for 
the  successful  party  to  draw  up  the  proposed  findings.    Supreme  Ct., 
1870,  People  r>.  Church,  2  Lans.,  459;  affirming  People  v.  Albany  & 
Susquehanna  R.  R.  Co.,  8  AUb.  Pr.  N.  S.,  122. 

AMENDMENT,  7,  8 ;    APPEAL,  24,  32 ;    CONTRACTS,  5  ;    DISMISSAL  OP 

COMPLAINT,  1 ;  EXCEPTIONS,  1 ;  JURY  ;  NEW  TRIAL,  1 ; 

QUESTIONS  OF  LAW  AND  FACT,  1 ;  WITNESS,  1. 

TROVER. 
CHATTELS,  1 ;  CONVERSION,  1. 

TRUST. 
EXECUTORS  AND  ADMINISTRATORS,  11, 13. 

UNDERTAKING. 
INJUNCTION,  10, 11, 12. 

USURY. 
•  CONFLICT  OF  LAWS,  1. 

VARIANCE. 
COMPLAINT,  18 ;  TRIAL,  9. 
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VENDOR  AND  PURCHASER. 

Where  a  plaintiff  entered  into  possession  of  a  farm  under  a  void  parol 
contract  to  buy ;  and  where  there  was  no  contract  to  let  the  farm, 
and  the  relation  of  landlord  and  tenant  did  not  exist ;  and  sowed 
a  crop,  and  was  then  expelled  from  the  farm,  being  forcibly  pre- 
vented from  harvesting  the  crop,  and  brought  an  action  of  replevin 
for  it. — Held,  that  the  action  raised  a  question  of  legal  right.  Unless 
plaintiff  had  a  legal  right  to  the  possession  of  the  crop,  he  could  not 
recover ;  and  that  even  if  he  had  had  a  legal  title,  and  had  been  dis- 
seized, he  could  not  maintain  the  action  for  replevin ;  that  his 
proper  remedy  was  in  equity  for  specific  performance,  and  afterwards 
for  an  accounting  for  mesne  profits.  Supreme  Ct.,  1870,  Harris  v. 
Frink,  2  Lans.,  35. 

LIEN. 

VERDICT. 
TRIAL,  1. 

WAIVER. 
APPEAL,  10,  18 ;  COMPLAINT,  10 ;  LIMITATION  OP  ACTIONS,  4. 

WILL. 

1.  If  the  testator  does  not  declare  or  communicate  the  information  to 
the  attesting  witnesses,  at  the  time  of  making  or  acknowledging 
his  subscription,  that  the  instrument  signed  is  his  will,  there  is  no 
sufficient  publication.     Supreme  Ct.,  1870,  Bagley  v.  Blackman,   2 
Lans.,  41. 

2.  Where  the  witnesses  had  been  sent  for  to  witness  the  testator's  will, 
and  went  for  that  purpose,  but  had  no  other  information  that  they 
were  witnessing  his  will, — Held,  that  the  publication  was  insufficient. 
II.    Compare  Smith  v.  Smith,  Id.  266. 

3.  Merely  negative  testimony  by  one  of  the  witnesses  to  a  will,  that  he 
did  not  hear  anything  said  by  testator  at  the  time  of  the  signing, 

}  though  he  thinks  he  would  have  heard  anything  that  was  said,  and 
that  he  did  not  see  done  what  three  witnesses  testify  was  done,  is 
not  sufficient  to  make  out  a  conflict  of  evidence,  within  the  rule  that 
the  decree  of  the  surrogate  in  a  case  of  conflict  will  not  be  •dis- 
turbed. Supreme  Ct.,  1870,  Lahens  v.  Dupasseur,  56  Barb.,  266. 

4.  An  exemplified  or  authenticated  copy  of  a  will,  the  original  of  which 
is  in  the  possession  of  a  notary  public  in  a  foreign  country,  cannot  be 
proved  here,  under  the  statute.  (2  Stat.  at  L.,  p.  68,  §  63  a,  Edm.Ed.), 
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for  a  notary  is  not  a  court  or  tribunal  of  justice.     Supreme  Ct.,  1870, 
Matter  of  Diez,  56  Barb.,  591. 

5.  If  there  is  anything  in  the  law  of  a  foreign  country  which  confers 
upon  a  notary  any  such  power  or  position  as  would  bring  his  office 
within  the  definition  of  a  court  or  tribunal  of  justice  (2  Stat.  at  L., 
p.  68,  §  63  a,  Edm.  Ed.),  it  should  be  proven  as  a  fact.  Ib. 

"WITNESS. 

1.  Section  1  of  the  act  of  1867  (2  Laws  of  1867,  p.  2221,  ch.  887),— 
which  enables  the  husband  or  wife  of  any  party  to  an  action  to  tes- 
tify,— applies  to  actions  beticeen  husband  and  wife,  with  the  excep- 
tions of  divorce,  &c.,  specified  in  the  statute.    N.  T.  Superior  Ct., 
1870,  Southwick  v.  Southwick,  Ante,  109. 

2.  In  an  action  by  a  wife  against  her  husband,  to  recover  moneys  by 
him  received  as  her  agent,  the  husband,  when  called  as  a  witness  on 
his  own  behalf,   may  testify  to  business  communications  between 
them.    Ib. 

3.  The  act  referred  to  is  not  restricted  to  testimony  relating  to  matters 
occurring  subsequent  to  its  enactment.    Ib. 

4.  Section  3  of  the  act  does  not  prohibit  a  voluntary  disclosure  of  com- 
munications between  husband  and  wife,  but  only  a  compulsory  dis- 
closure.    Ib. 

5.  Hence  in  an  action  by  a  wife  against  her  husband,  to  recover  mon- 
eys alleged  to  have  been  received  by  him  as  her  agent,  he  may  be 
permitted  to  testify  on  his  own  behalf,  and  to  state  the  conversations 
between  himself  and  the  plaintiff  in  relation  to  the  transactions  in 
question.    Ib. 

6.  The  rule  excluding  a  wife  as  a  witness,  applies  only  where  the  law- 
ful relation  of  husband  and  wife  exists,  and  does  not  extend  to  the 
case  of  a  woman  co-habiting  with  one  who  could  not  legally  marry 
because  of  a  former  divorce.     Ct.  of  App.,  1870,  Dennis  ».  Critten- 
den,  42  N.  T.,  542. 

7.  Although  the  husband  is  not  in  strictness  included  in  the  term  next 
of  kin,  of  his  wife,  yet  he  is  so  included  within  the  equity  of  the 
provision  of  section  399  of  the  Code  of  Procedure,  which  prohibits 
a  party  from  being  examined  as  a  witness  in  his  own  behalf,   in  re- 
spect to  transactions  had  personally  with  a  deceased  person  against 
persons  who  are  next  of.  kin,   &c.     Supreme  Ct.,  1865,  Dewey  t>. 
Goodenough,  56  Barb.,  54. 

8.  Communications  made  to  counsel  as  conveyancer  are  privileged. 
[Greenl.  Ev.,  §  241 ;  2  Brod.  &  B.,  4 ;    7  Johns.  Ch.,  25.]     Supremt 
Ct.,  1870,  Brand  t>.  Brand,  39  How.  Pr.,  193. 

9.  Communications  to  counsel  mado  in  the  presence  of  the  adverse 
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party  are  not  privileged.  But  where  the  adverse  party  was  not  pres- 
ent during  the  entire  interview,  the  counsel  will  not  be  admitted  to 
testify.  The  rule  is  the  same  now  that  it  was  before  the  Code.  [Ex- 
plaining 30  N.  Y.,  330.]  n. 

10.  A  prisoner  who  offers  himself  as  witness  in  his  own  behalf,  under 
Laws  of  1869,  ch.  678,  cannot,  on  cross-examination,  refuse  to  answer, 
as  to  any  matter  pertinent  to  the  issue  ;  for  he  has  waived  the  consti- 
tutional protection  against  criminating  himself.     Supreme  Ct.,  1870, 
McGarry  v.  People,  2  Lans.,  227. 

11.  If,  on  the  trial  of  an  indictment,  the  prisoner  offers  himself  as  a 
witness,  and  testifies  in  his  own  behalf,  under  the  act  of  1869,  he  is, 
as  a  witness,  subject  to  the  same  rules,  and  must  submit  to  the  same 
tests,  as  other  witnesses.     Ct.  of  App.,  1870,  Brandon  v.  People,  42 
N.  Y.,  265. 

12.  Thus,  where  a  prisoner  on  trial  for  grand  larceny,  was  sworn  as  a 
witness  in  her  own  behalf,  and,  on  cross-examination,  was  asked, 
"Have  you  ever  been  arrested  before  for  theft  ?" — Held,  that  she 
could  not  object  to  the   question  as  an  attack  on  her  character, 
which  she  had  not  herself  put  in  issue,  and  that  the  question  was 
proper ;  no  suggestion  of  privilege  having  been  made.    II. 

13.  Where  a  witness,  having  given  direct  testimony  against  a  prisoner, 
was  prevented,  by  sudden  and  severe  illness,   from  submitting  to 
cross-examination, — Held,  that  the  refusal  to  strike  out  the  direct 
examination  was  fatal  to  the  judgment.     Supreme  Ct.,  1869,  Cole  v. 
People,  2  Lans.,  370. 

14.  A  witness,  upon  cross-examination,  may  be  asked  whether  he  has 
been  in  jail,  the  penitentiary,  or  State  prison,  or  any  other  place  that 
would  tend  to  impair  his  credibility,  and  how  much  of  his  life  he  has 
passed  in  such  places.     It  is  when  the  inquiry  is  confined  as  to 
whether  he  has  been  convicted,  and  of  what,  that  it  may  be  proper  to 
require  record  evidence.   Ct.  of  App.,  1870,  Real  v.  People,  42  N.  F"., 
270;  affirming  8  All.  Pr.  N.  8.,  314;  S.  C.,  55  Barb.,  551. 

15.  The  court  below  were  of  opinion  that  witness,  having  admitted 
that  he  had  been  in  the  penitentiary,  without  objection  being  taken, 
on  the  part  of  the  prisoner's  counsel,  that  such  fact  could  only  be 
proved  by  the  record,*  the  conviction  should  not  be  reversed  on  the 
ground  that  the  court  allowed  a  further  question  to  be  put  to  him, — 
how  long  he  had  been  there?     Supreme  Ct.,   1869,  Real  v.  People, 
8  AW.  Pr.  N.  8.,  314 ;  S.  C.,  55  Barb.,  551. 

16.  The  fact  that  a  witness  was  discharged  from  the  police  force  for 

*  Affirmed  on  the  ground  that  the  objection  would  not  have  been 
sound,  if  made.    42  JT.  Y.,  270. 


NEW  YORK  :  1871.  567 


drunkenness,  or  was  otherwise  unjustly  accused,  cannot  legally  affect 
his  credibility.  N.  T.  Superior  Ct.,  1869,  Barker  v.  Savage,  1 
Sweeny,  288. 

17.  Although  the  testimony  of  accomplices,  uncorroborated,  should  be 
received  with  great  caution  upon  the  trial  of  an  indictment,  yet  such 
evidence  is  sufficient  to  sustain  a  verdict.     [1  Den.,  88;  16  N.  Y., 
851 ;  21  Id.,  578 ;  5  Park.  Cr.,  120 ;  1  Greenl.  Ev.,  §  380 ;  1  Chitty 
Cr.  L..  604.]     Supreme  Ct.,  1867,  People  v.  Lawton,  56  Barb.,  126. 

18.  In  an  action  for  specific  performance,  though  the  parties,  examined 
as  witnesses,   flatly  contradict  each  other,  a  performance  may  be 
adjudged,  if,   disregarding  their  testimony,  there  is  sufficient  evi- 
dence for  plaintiff.   Supreme  Ct.,  1865,  Losee  v.  Morey,  57  Barb.,  561. 

19.  In  an  action  for  damages  for  trespass,  in  cutting  and  carrying 
away  grass,  defendant  claiming  the  ownership  of  the  premises,  plain- 
tiff, in  order  to  prove  his  possession,  testified  to  his  having  put  up 
the  fences. — Held,  that  it  was  competent  to]  ask  him,  on  cross- 
examination,  if  the  defendant  had  given  him  directions  to  do  so. 
Supreme  Ct.,  1868,  Houghtaling  v.  Houghtaling,  56  Barb.,  194. 

TRIAL,  1,  2,  3,  4,  5  ;  WILL,  3. 


THE     END. 
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